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Sr THOMAS BURNE T Knight, 


oO RE OF THE 
Juſtices of the Court of Common-Pleas 
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"Subſcribers NAMES to /INER's Abridgment. 


N. B. Thoſe mark'd thus “ are Names come to Hand ſince the 


F 


Liſt to the former Volume was printed off. 


A. 


Ohn A r, E/q; Serjeant at Law. 
Sir. Thomas Acland, Bart. 
Mr. Oliver Acton of the Inner-Temple 
Anthony Allen, E/q; one of the Maſters 
in Chancery. 
# Rob. Andrews of Groſvenor-ſtreet, Eſq; 
Thomas Apperley, A. D. 
hn Aſpinall of che MHidale-Jemple, Eſq; 
ohn Tracy Atkins of Lincolu's-Iun, Eſq; 
obert Atkinſon of Lincolu's- Inn, Eſq; 
Thomas Aylmer of Petersfield, Eſq; 


B. 
The Hon. Thomas Birch, Kut. one of the 
Juſtices of the Court of *Common-Pleas. 
1 Belfield, E/q; Serjeant at Law. 
dward Bootle, E, J; Serjeant at Law. 
Edward Bacon 15 orzwich, Eſq; 
W Ea, Baker of the Middle-Temple, 
eich Baldwin of the Midale- 
Temple, Eſq; 
Henry Bankes of Lincoln s. Inn, Eſq; 


Francis Barnard of the Middle-Temple, | 


Eſq; 
The lev. Mr. Baron of Northampton- 


ire, A. M. 
e Hon. Henry Bathurſt of Lincolw - 


1 SY 
1 RF Nears o Barnft ee ple in Devon. 
> _ Bell of Aylesbury, 

Hugh Benne of rhe Vide Jon By 


Rich. Benner of the Inner-Temple, El a 
Rich. Berenger of the Inner-Temple, Elq 


1 Bernard of the Middle-Zanple, 


Mr, 11 enry Berteſw orch of Portſea in. 
; "3% 
Robert Bicknell of the e 


12 PINE ot Frenſham in Surry, 
a 


e ke, Eſq; 
ho, Blencowe of t e Eſa; | 


Tho. Bolichoe of che paring = Elq; 


4 Th Bond ot the Inner-Zemple, Edq; ___ -| 
7 Th. . of. Ms 111 emple, | 


| Sir Thomas Bootle, Kut. Chancellor to his 
Royal Highheſs the Prince of Wales. 


James. Booth of Lincolu's- Inn, Eſq; 

homas Borrett, E/q; one of the Protho- 
notaries of the Court of C. B. 

George Brampſton of the Middle-Temple, 


la; 

John-F reke Brickdale of the Middle 
Temple, Eſq; 

Jo. ittell Bridge of the um-, 


Mr. Ebenezar Briggs, Clerk of Wea- 


vers- Hall. 
Edmund Browne of Lincoln's-Inn, Eſq; 
ohn Browning of Linco/n's-Inn, Eſ 
'homas Burrel of the Iuner- 7. emple, th; 
James Burrow, Maſter of the Crown- 
Tf Office in the Inner-Temple, Eſq; 


Leonard Buxton of the [nner-Zemple, Eſq; 


C. 

The Honourable Charles Cl arke, Eſq; one 

of the Barons of the Court of Exchequer, 
The Honourable Edw. Clive, Eſq; one of 

the Barons of the Court of Eachequer. 
Tho. Caldecot of the Midali- Temple, Eſq; 
Sir William Calvert, Kut. dennen of 

London. 
Peter Calvert, Eſq; q; e 
Francis Capper of Lincoln inn, A 
Tho. Carew of the Middle-Te: g 
N Carew of Norfolk-/treet, la; 

r. Johg Chatfield of Ripley in * 

Ric n of the Inner- Temple, Esa; 


Mr. Jerningham Chevely of the & Gerte 


Office. -_. 
| John Cholwell of the Inner- Temp 2 b 
ſohn Cholwich of the Aa e 
| Francis Chute of Lijnco/n's- Inn, Eſq; orie 
of His Majcſty's. Counſel learned 720 
the Law. 8 
Godfrey Eiarke of Chen in che 


111 VIC 


John Clarke of the Iuxer- Tem _— 
Thomas Clarke of Lincoln 8. Ini, 4 on 
one of His Majefty*s' Coanfel learn 


in the Law. 


Air, Dennis 
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{am Floyer of Lincoln In, 


- oF 
A 
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— of the Se 


Mr. Dennis Clarke of Gray s- Inn. 
* Clayton of the Inner- Temple, 


The kev Thomas Clifton, D. D. and 

K of Bogton in Wilts. | 
Jos Collier ot the 1:ddle-Temple, Eſq; 
George Cook, E/; Chief Prochonotary 

8 the Court ot C. B. 
Ba ke of Excter, Eſc 1g; 

Cox of the Inncr- mple, Eſq; 

Mr. William Cranſton Attorney at Law 
in Fobafon's' Court, F — * 
Thomas Craſter of 
Bertram Craiter of Gray i a; 
Samuel Cruwys of the r 05 e, Eſq; 
Roger Cumberbach of Chefer, 
Sir John Cuſt, Barr, 


| D. 
The Honanrable James De Lancey, 
E. Chief Juttice of Neu- Jork. e 
Richard 8 E/q Serjeant at Law, 

tts. 5 

Mr. Tomkyns Dew of Clement”s-Inn. 
* Douglas of the Middle- Temple, 
Chrittepher Doy ley of the Inner-Temple, 


Eſc 
Philip Drake of the Inner-Temple, Eq; 
Mr. John Drake of Tavi/tock. 
Edw. Drewe of the Middle-Tewple, Eſq; 
Marthew Duano of Gray s- Inn, Eiq; 
John en of Lincoln N Eq; 


E. 


William Eyre E/q; Serjeant at * 
Mr. Charles Eades of Fetersffelu, Hants. 
Mr. John Edgcombe of Taviftock i in- whe 
County of Devon. 
* Shrewtbury, Eſq 
1 Ed wards of Shrewsbury, 595 
1 - Edwards of the l. mple, 
Thins Elder, Eſq; 1 1 
Kingſmill Evans ot Lincolw's-Inn, Eſq; 
3 ade: os Recorder of 22 


The Hoo Sir Map Foſter, 27 75 one 
eds Juſtices of che Court of Kue 1. 


Wein Farrhill of Chichefter, Eſq; 


ſtopher F awcet of the e, 


hee Fenton of the ea ee Ele Ef: 
| V 


erſham Filmer of Lincoln 4. 
rt Eilmer of the ae, 0 


orbes Fiſher of the Inner- Temp Ly 
ames Forſter of Gray . Inn 2 
r..Robert F SET of Fa» in 


m 
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Robert Healy of the 


3 Galliard 7 Lincolw -In, Eſq; 
2 Gape of the Middle-Temple, Eiq; 
atrick Garden of Lincoln > Eſq; 
2 Gilpin of Oxford, Eſq; 
IE of Sout 
2 5 Tr of Lincoln” Tow. Eſq; 
Ed ward Green of the Mitidle-Temple, Eq; 
71 Gregg ot Lincoln lun, Aq; 
George Grenville of the Iuner-J. emple, lg; 
Jamgs mes Grenville ot theMiddle-Temple, Eg; 
m. de Grey of the Midale-Temple, E1q, 
John Griffith of Gary in the County of 
Denbigh, Eſq; 
* Mr. 1 homas Griffiths of Ofweftry in 
S ͤbropſbire 


one ot His Majeſty's Counſel Learne 
in the Law. wy 


William Hayward, E/q; Serjeant at . 
Thomas Hufſley, Eſq: Serjeant at Law, 


Eſq; 
Henry Hall of the Inner-Temple, Eſq; 
William Hamilton of Lincoln Inn, Ew: 
Mr. John Hand. 
Job anmer of Lincolu's-Inn, Eiq ; 
obert Harley of Lincolu's- Inn, Eſa; 
Robert Harper of Lincoln Inn, Eſq; 
Henry Hatſell of the Mrddle-Temple, Eſq; 
Chriſtopher Hawkins of Cornwall \ Ela, 
need Hawkins of Helſton in Cual 
ur Heigham of ———, Eſq; 
Temple, Eſq; 
Thede Hey wood of the Inner-Templc, Eſq; 


[George e Hil of the Middle-Temp 45 Efq; 


William Hill of Clifford 25 
Wm. Hippeſley of Lincoln -Iun, Etq; 
Peter Holtord of Linco/n ip. © E > 
Mr. Charles Hore of Great Freet. 


1 Howſe of Norwich, =o 
Hunt. 

* Mr. Jobn Hurſt of FRY, 
Marthe / Hutton of Lincolw's-Inn, Eſq; 

Mr. Francis Hutton of Gray s-Inn, . 


155 Hyde of Frodſham in Cheſhire, 
Midhblas Hyett of he up, Esa 


Samuel Jeake of hs Mi ll. Temple. Efq; 
Barth. ſeſfery of the Midole-Temple, Eq; 
Mr. J. Ingram of Bewdley. 
Paul Joddrel jun. of Lincolw s- Inn, Eſq; 
Mr, Theodore Johnſon of Lincoln Inn. 


| [John Jenn of Petersfield in Ham, | 


yes: Jones of Lincols's-Inn, Eſq; Xi 


3 Joye of the Inner-Temple, Th; 
Perer 


Nathaniel Gundry of Lincoln lun, Eſq; i 


Cheſter-Moor Hall, ot the Inner- Temple, 


Edmund Hoskins of Lincoln 75 Eq; 


_ Ray 
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Na ames 1 55 the Subſcribers. 
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eter Joye of the Inner- Temple, Eſq; 
jon ene of che Inner-Temple, Eſq; 


. K. 
Adee leine Kettleby, Ei Serjeant 


at Law. 
William pipe of Lincoln Inn, Eſqʒ 
Themas Kyffin, of Macnan, in the 
County of Carnarvan, Eſq; 


L. 


\e Honorable Society of Lincoln s- Inn. 


— Leeds, Eſq; Serjeant at Law. 


ohn Lacy of Lincoin 's-Inn, Eſq; 
Mr John Lacy of Farnham in Surrey. 


F * — Larwood, E/; Steward ot the 
of Norwich. | 
Jan ry Por of the Inzer-Temple, Eſq; 


mes Lawſon, E/q; 
be Hon. Heneage Legg of Lincoln's- 
Inn, Eſq; one ot His Majeity's Counſel 
Learned in the Law. 
Mr. Humphrey Leigh of Exeter. 
Mr. Robert Lewis of Dolgelly. 
Mr. John Ley of Exeter. 
Robert Lowe of Middlewiche in Cheſhire, 
Eſq; 

— Lowndes of the Middle-Tomple, Eſqʒ 
Sir Richard Lloyd, Kut. one ot his Ma- 
jeſty*s Countel learned in the Law. 
Mr. 'Thomas Lloyd, Aſſociate to the 

Ld. Ch. Juſt. Willes. 
John Mo we the Middle-Temple, Eſq; 


M. 


The Right Hon. the Lord V iſcount 
Montague. 


The Mr. Baron Manwaring of Cheſ- 
* | Dig; Poole of Lincoln Inn, Eſq; 


Thomas Potter of the Mitdle-Temnl; » Elq; FL 
Mr. George Powell of Som i , 5 


The Hon. William M urray of Lincoln a- 
tn, Eſq; His Majefty's Solicitor- ; 


"General 
Mr. Rich. Maddox of the Inner-Temple. 


Manley of —, Eſq; 
Joh M Nb Ge 1. Eſq; 
omax Martin of Lincoln s-Iun, Eſq; 1. 


Th Maſon of the Midale-Jemple, Ei 
12 Maſon of the Middle-Yempl * 


Mee Alexander Mawdeſley, of #7 gan 
in the County of Lancaſter. 


Mt. Mayer of Lyan-Regis in Norfolk. 
William Melmouth of Lincoln s- Inn, Eſq; 


William Mildmay of the Middle-Temple, 


E 
The Miller of the Middle-7; emple, Eſq; 
| 


Huy Mills .of Lincoln Inn, q 
Mitton /, 
a Moody of Havant in Hants, 5 


5 Jobs Nanney of 2 gere in the Coun- 


4) 


| 
4 
| 


N. 


ty of Merioneth, E 


George Nares of the lau- ent, Ha 


Walter Noel, Eſq; 
Anthony Norris of —, 
William Norris of Norwich b, Peg, 


Fletcher Norton of .the Middle-Tomple, 


Eſq; 
The Righ 


O. | 
t Hon the Earl of Orrery. 


| The Right Hon Arhur On/low, £14; 


Speaker of the Houſe of Commons 
Robert Ord of Lincoln - Ina, Eſq; 
Stanhope Otway of Lincoln . Han, Eſg; 
Edward Owen of Garthangarad in 


onethſhire Eſq; Prothonotary of N 2 5 


Wales Circuit. 
Thomas Owen of Lincoln Inn, Eſq; 


| 


Sir Samuel Prime, Kat. one of his Mz- | 


your s Serjeants at Law. 
John Page of Watergate in Suſſex, Eſq; 


Eſa; 
Mr. Tabroſe Penfound of Dartmouth, in 
the County ot Devon. 
Thomas Phill 
N 
Danby Pickering of Gray's-Inn Eſq; 


ips ot the Middlle- Tang, 


Richard Parminter of the Middle-7, emple, | 


Charles Pilſworth of the Iuner-Temple, 


Eſq; 
William Plaxton of—, Efq; 


German Pole of Radbourn, i in the county | 


of Derby, Eſq; 
2 pol len of Lincoln Inn, Eſa; 
1 Henry Pont of inc 


Charles Pratt of the 1 E. 


Iſaac Preſton of Norwich, Eſg;. ron 


Mr. George: Prideaux of Shri 
the ey of Devon. Wen 47 in 


; | Geor Probyn of Linco/n's-Inn, Eſq; 


l, 


ps wy 


OF Proctor of the laue ep, . 


Mr. * At ugu ſtus Proſſer of Portfwowhs © 


Thomas Pryſe ot;Gogert t e 
of Cardi La Eſq: 4 reif. ? * 


Walter Pryſe of Woodfock i in the \ County 1; 7 


of Oxca, Eſq; 
15 Puleſton, Eſq; 
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ns N ames 25 the e wg 1 


John F 24, of che Tal Ten, Eſq; * Twells of "edi , Eſq; 
52 RR. | 
Si Simon Urlin, Knt. Serj cant at Law, 
Sir Dudley Ryder, Knt. His Majeſty 4 "2d late Recorder of the City of Lon- 
Attorneyr General. 7 on. 
Hum hrey Rant of Iofwich, „ Eſq; Thomas Vernon of Glouceft er, Eſq; 
Mr. John Reyner. Robert Viner of Lincolnſhire, "Ela, 


Mr. William Ring of the Bath. Thomas Vivian of Lincoln 2 — Eſ 
Mr. Richard Ring of Cheriton in Somer- Edw. Umfreville of the Ianer-Temple, 


etfbire. Eſa; 
Rev. Mr. Bea) 1 A. W. 
Francis Rock of Lincoln s-Inn W 
3 R yder of Lincoin's- Inn, ka; | din 7 h 5 2 2, Chief 
8. ward Willes Ei; one of His Majeſ- 
Marthew Skinner, Eſq; one of His] ty's Serjeants at Law, and Attorney 
eneral of the Dutchy Court. 


Nn s Serjeants at Law, and Chief. 
Juſtice of Chefer. William Wynne Eg; Serjeant at Law. 
Richard Samborne of Lincoln's- Inn, Eſq; John Wale 5 the Inner- Temple, Eſq; 
Mr. John Searle, Proctor of the Arches Mr. Timothy Waldoe. 
Court of Canterbury. Mr. — Walker. 
William Selwin of the Inner-Zemple, Eſq; Charles Waller of Lincoln's-Inn, Eſq; 
RENE Shadwell! of the Middk-Te emple, | Edward Waller of Duck Chur, Eſq; 
Thomas W arkhouſe of Norwich, q; 
Wald Apr rok Depury Steward of | Thomas Warner of Gray's-Inn, Eg; 
the City of Hereford, Sir John Webb, Bart. 
ohn Skinner of A len, Eſq; Edward Webb of Grer's- lan, Kia Eſq; 
obert Aglionby Slany, Elq; | Robert Webbot the Midale-Zemple, Ela; 
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Sir Edward Smyth of Hill. Hall in Eſſex 


Bart 

Mr. 3 Smyth 4 Eaſt- Dere ham in 
Norfolk. 

Mr. Thomas Southcot of Oztery St. Mary, 
in Devon. 

Mr. Henry Spencer of Thorpe-Place, 


in Surry. 
John Spooner of Lincoln 's-Inn, Eſq; 


b 2 erh of Lincoln Inn, Eiq; 


Tho. Staunton of the Maiale- 4. emple, Fla; : 
Thomas Stephens of the Iuner-Zemple, Eſq; 


John F Eſq; Recorder of the City 


of Lon 
Wm. Strahan of Doctors Commons, L. L. D. 


Lewis Stucle of the AMidule- Temple, 
Efq; for 2 Serrs. 


Edward Sulyard of Stow- Market, Eſq; . 


T. 


The Right Hon: the Lord Tey nham. 
The Honourable Jocirry: of rh Midale- 


The Hon John Talbot, £/q; his Majeſ- 
's ny Juſtice, of Cheſter. 
William 'Ta 


of New Sarum. 
Joſeph Taylor of the Inner-Temple, Efq; 


Mr. William Templeman of Dorc beſſer. 


Thomas Te of che 


Eſc 
Thoms Te Turner. of Lincolw* Ian; Eſq; 


-ot Rs Ef: Þ 


bor of Lincoln Inn, 800 E in Deubig hſbire, Bart. 
* y Rev. Mr. John Talman of the ſe | 


George Wegg ot Colchefer, Eſq; 

Spicer Weldon of Lincoln's-Inn, Eſc 

N _ Whitaker of the Midite-Tomple, 

Mr. . White of Portſmouth. 

W Wilbraham ot Lincoln 5.- Inn, 

Edward Williams, Eſq; 

Mr. Courtney Williams of Plymouth. 

Mr. Edward Williams of Winchefter- 

Street, London. 
Robert Williams of Wrexham, Eſq; 
Joh Williams of Lincoln s-Iup, Eiq; 
eckham Williams of Chicheſter, Eiqz; 

Mr. John Williams of Pearyn in Cirtwall. 

Mr. William Williams of Exeter, 

Rich. Wilſon of the Mid ali- Temple, 205 

Humph. Wirley ot the — 25 
72 


— 


| Mr. Thomas W.004mancee 12 1 90 


mouth. 


Mr. Simon Worth of 275 verton in [Ps 


Thomas W right of SY in Derby- 


| , Eſq; 
Edw. Wright of he Larter; Eſq; 


Sir Watkin Williams” 5 4B of 9 


V. * 


| Mr Giles Yarde of Creditan i in be Chun 


fiddle-Temple, 


h ty of Devon, 
John Vate ot the dae 
oo Vork of Els þ in 'n Been. | 


John Turton of Orgrave in che 9 Ellis Young, EV; 


— 


— 
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A LIST of ſuch SUBSCRIBERS 
from the Kingdom of Ireland as- are come 


to Hand. 


H : — by Honourable Robert Lord Newport, Lord High Chancellor of 
reland. 

The Right Honourable Thomas Marley, E/q; Lord Chief Fuftice of the Court 
27 King s. Bench in Ireland. * 1 E | f 
The Right Honourable Henry Singleton, Eſq; Lord Chief Fuſtice of the Court of 
Common-Pleas z# Ireland. | 
The Right Honourable John Bowes, Eſq; Lord Chief Baron of the Court of Ex- 
chequer in Ireland. 
n. —_— George Gore, E/; one of the Fuſtices of the Common-Pleas in 

reland. | 
The —_ Michael Ward, E/q; one of the Fuſtices of the K ing's-Bench in 

Ireland. 
The 2 Robert Lindſay, E/q; (late) one of the Fuſtices of the Common- 

Pleas in Ireland, but now deceaſed. | 

The Honourable Henry Roſe, E/q; (ate) one of the Fuſtices of the King's-Bench 
in Ireland but now deceaſed. | 
The Honourable Richard Mounteney, /i; one of the Barons of the Court of 
_ Exchequer i Ireland. 
The Honourable Arthur Dawſon, Eſq; one of the Barons of the ſaid Court. 
The Honourable William Yorke, Eſq; one of the Fuftices of the Common-Pleas 


in Ireland. 
The Honourable Arthur Blenerhaſſet, E/q; one of the Fuſtices of the King's- 


Bench in Ireland. 


Anthony Malone, E/q; His Majeſty's Prime Serjeant at Law in Ireland. 

St. George Cautfield, E/q; Attorney-General in Ireland. 

Warden Flood, E/q; Solicitor-General in Ireland. 

Robert M arſhal, Eſq; Second Serjeant at Law in Ireland. 

Philip Tiſdall, E/q; Third Serjeant at Law in Ireland. 1 


/q; 
Bis Recorder of the City of Dublin. 


Eaton Stannard, 
Philip Walſhe, E/q; King's Counſel in Ireland. 
James Blackwood, E.; | Giffard Nesbitt, E/q; 
Francis Blake, Er- Robert Parkinſon, E; 
Simon Broadftreet, E/q; ames Perſe, Eq; 
Ar. Nicholas Clinton. hriſtopher Robinſon, E/q; 
ohn Firz-Gibbons, E/q; William Scott, E/; RY 
Jon Forbes, E/q; 2 Sheridan, E/q; 
Anthony Forſter, E/q; arry Smith, E/q; 
Robert French, Eq; William Stewart, E/q; 
Ambroſe Harding, 4155 Thomas Teniſon, Ei; 
William Harward, E/; Morris Wall, E/q; 
Richard Malone, 55 "op William Warren, E/q; 
Anthony Marley 765 Mr. Mark Whyte. 
Nicholas Naſh, E/; SY | 
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OF THE 
Several TITLES, with their Diviſions and Subdiviſions, 
; | Without Surname E 
ASE. Lies. | , ; 
C For what Act. The Gift of the e | . 1 . 
* t | M 53 As to a Town, Hamlet, Pariſh &c. H 
33 1 3 In reſpect of the Place of its Inſertion. 1 
Peri * M. c. 4 | Where a Perſon has two or more Additions, 
Dicceir M. c. 5 which of them he muſt be named by. K 
Treſpaß M. C. 6 * e pending the Writ. The . 
| ; Effect thereof. 
N 8 "= Want of ARR. The Effect thereof, = 
8 "BS Proceedingsand Pleadings. 
ore of 6 {4 9.45" 6M Ti 22 Writ — by the Surpluſage of Addition. O 
l Conſpiracy 1 enn p. c Want of Addition, cured by what. P 
Where no Felony is committed. [And Adjournment. K 
what ſhall be a good Cauſe of Suſpi- Of the Term. — 
cion] Qc | Trial of a foreign Plea, 
Tho' a Felony ay itted for Pro- 2. | ah . ** 8 
99; cg e 8.0 What ſhall be mo to be a foreign Plea, 
In Actions on the Caſe in General. for which it ſhall be ſent in Banco. E. 
Nonfeaſance, Misfeaſance &c. T. c By whom a foreign AL be 77 K 
Joinder 2 n 15 9 0 9 Adjournment, w ca may be p * ; 
Several Matters in one ion. 3. g SEES ö 
Where the Demand, Charge &c. is , he 8 ao ſhall be 1 | = 
different Reſpects. wa" c ons, [Reman ora) i For A. e | 
Where ſeveral Perſons for the ſame Fa To that Place it may journed. ar 5 — 
or Thing may have ſeveral Actions. 32 2 — — % , — — 
Where ſeyeral may join. a m a ae, 2 2 q 
N. B. #his ſbould be 1 c) but is miſprinted (P. c) Admittance in Pleading. W bat is. And — — 4 
| Muſe join. Subyekt * the Effect thereot. "4 . A — 2 
The Kin a Subject. , 7 "2 ho 85 
Againſt ſeveral for the ſame Fact * F — annum hs | 2 
n -C.d | Paſs. By what Words it will paſs, 'A 
Wi be joined. 2 D. dJ Grants of the next Avoidance. Good. And pk 
For ſeveral Duties ; and when to be Pleadings, - Fett | ; 
brought. 5 . E. d bo By what Writ, C 
Where for the ſame A- Thing, the Age. 10 \ 
EE | retour. || A 
2 * F. d By Statute of Glouceſter, A. 
Pleadings. 8 py By 33 4 Weſtm. 1. A. 3 | 
| h Defendant ſha wer | n what A ions | 4p. | 
8 NEE 49 1 Upou Plea pleaded the Farol ſhall de- © * 
ere levera endants may join | "Y 5 mur. 3 | 
i it,” Hd L- hat Plea the Parol ſhall demur. D 
avvitions. ” 447 wh hn RE pp Yong | | For Notige of 5 vb © ef a 5 
ee Law, and Statute of H. 3. Al Fora 1 | 3. 
Siven or — in _ Caſes a MS. 7 Fork on N H 
Good. And given How As to _ $2424: Þ 8 is an Infant. 1 
e eee eee, . 
ows — QC. — | tele ig 
—Eſquires 5 | Gentlemen, — Ad Libi- 6 rt u 144 
tum, — Again W. e ö | Proceed * © 146 
. - Several of the ſame Name, how to be diſ- '& „ 4 24 8 
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3 FABLE of the fveral TITLES, 


— 


Aion one, in what ! it ſhall be a- 
gainſt another alſo. 
For Part, In what Caſes it ſhall for all. 
Age Triable How. And where. 


Ad of the Ring, — 
In what Actions 
Lies in what Caſs. Contrary 26 hve fap- 
fal of the Writ. 
Vpon Demand of another Thing than 


re which is in Demand, 
Where the King is Party. 
Upon what Plea. Where it appears the 
King hath no Title. 
Where both claim from the King. 
To whom. | 
In reſpe& of his Eſtate. 
The Eſtate of the King, 


Priyity. 
His Office. 
Prayee, 
An 1 N what * 
lea o 


1 what 
. Where no Title — to the 
ng. 
what Plea Not contrary to the 
Suppoſal of t rit. 
Pray'd [or gang. 4 Fwy what Time, 
— hat | 
After Aid. 
Of another Perſon, 
Ex Officio. In what Caſes the Court 
ought to grant it. 
Counterplea, 
* all or Part. 
try, Proceedings, Pleadings &c. 


Ad of a Common Perſon. 


In what Actions. 

n what Caſes. 

In reſpe& of the A 
Contrary to the Su of an Avowry. 
* al of the W. 
trary to the Su t rit. 
WEE is pre out of the Party 

himſelf. 
Upon what Plea. - 
Upon what Iſſue. 
- Who ſhall have Aid. 
. bs reſpect of his Eftate. 
ron of the Feme. 
1 


P 


A Servant of his Maſter. 
Not of a Party to the Action. 
Againſt whom, 

Abatement of Aid. By Death. 

© What Spiritual Perſon ſhall have Aid, 


= 


tw” 
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In what A 
&.6 Of when (f the King [or even vs.) 
; the the King 
5 and Patron together.] 


rceners. 

what Actions they ſhall have Aid. A. a 

by Coparcener In reſpet of 
— | 


"DR ir hs. Time i E. 
W it ought 
tobe, ” Bs 


a 

94 
id of Conancenars Gnas cet D. 0 
a 


225 


rere ww CZFRRATOTY DO wa 


7 At what Time. 


Before any Plea pleaded. G. a 
| Before Iflue; Who ſhall have Aid. H.a 
In what Actions. 1. a 
After Aid. In what Caſes granted. K. a 
Counterplea good. IF! 
To the Eftate of the Prayor. M. a 
To the Eſtate of the Prayee. L.a N.a 
Joinder in Aid. In what Caſes, And —_ 
a. 2 
Without Prayer {Privity] O. 4 
Without Proceſs. P. a 
How without Proceſs. By Attorney. (). a 
By Proceſs. (What Proceſs, R. a 


P#oceſs granted. At what Time. L. a 
How. By Atrornev. 5 
Granted without Monſtrans or Profert of 


1 Deed. ot BER oy A 
roceedings, Plea my C, . a 
Alien. 
Alien-born. Alien Friend. What . 
he may have without Forfeiture to t 
King. A 
£ Who is Alien, and who Alien Friend or 
| Alien Enemy. A. 2 
How far privileged, "reſtrained or en- 
abled. A 3 
Alien Enemy. B 
Denizen. 
By what Act in Law. C 
Who. And How conſide red and fa- 
voured. CG 
_ Naturalization D 
Denization By whom; and what Perſons 
ſhall be (ſaid Denizens] E 
The Effect and Operation of Naturalization 
and Denixation. F 
Actions by Alien, and in what Caſes, and 
bg h cio li 2 
P n what Actious Alicnage is a 
Plca ene n 
When to the Writ, or to the Ac- 
tion. I 
Alienattons. | 2 
At Common Law. Licence. The Origi- 
nal, and Cauſe, and in what Caſes ne- 
x ceſfary. | A 
Licence. Purſued. How. B 
Good or not. C 
Forfeiture by not having Licence. . . D 
Fines for Licence. E 
Pardon of Fines tor . Forfeiture. Con- 
ſtrued How. 5 
What ſhall be ſaid ſuch an Alicnation. G 
At what Time it nh have been by Li- 
E 1 
Almanack. A 
Almoner.. A 


Ambaſſador. 
| Ambaſſador. Who. And How confidar'd. 


And How far protected and wile 
as to himſelf * Servants. N 


Amendt ment [8 and Jeotails.] 


Common La 
55 8 H. 6. Default of the Clerk. 
By 8 H. 6. of Judgment in Names. 
After Verdict. In what Caſes. 
By 8 H. 6. cap. 15. (Defauktsin theVep. Fac: 


Hab. Corp. and Diftringas ] 


on Sao Þ» 


4 — 3 


Wah their Potions a8 Subdiviſions. 


"Pd 15. of a Judgment. F 
2 8 H. 6. 2 Caſes it may be. G 
At what Time it may be . H 
By whom it may be. "2 

x. And what is to be done in Order 1 

thereto 8 
By Statute of E. z. H. 5. and H. 6. L 
211. 8. cap. 30. M 
18 Eliz. cap. 14. N 
21 Jac. 1. cap 13 O 
. by Car. Q 
un. 
1 1. cap. 13. R 
4 Geo. 2 cap. 26. 8 
Of Variance | 
Of Names and Things in the Writ, 
Count or pron * 
Between Count and Count where there 
are ſeveral. U 
Of Names and Things in the Writ, and 
Re attachment &c. W 
In the Writ, Imparlance Roll, or Plea 
Roll, or Niſi Prius Roll. X 
In the "Writ, Records of Niſi Prius, 
Poſteas, and other Records. + | 

In the Writ and Exigent. Z 

Of Defects ard Miſtakes in Writs Original 
and Judicial. | A. a 
Teſte and Returns of Writs. B. a 

Miſnomer and other Defects 

In the Count. C. a 
In Pleadings. D. a 

In the Plea, Imparlance, and Niſi Prius 
Rolls, E. a 

In Ven. Fac. Hab. Corp. and Diſtringas 
Rolls. F. a 

In Records of Niſi Prius, Poſteas, and 
other Records. G. a 
In Verdicts amended. H. a 


Miſtakes in or relating to Judgments amend- 
ed at Common Law. Or now. 8 

Defects in Writs of Error amended, In 

what Caſes. K 
In Fines and Common Recoveries, and 


Writs thereupon, amended. "1.2 
Omiſſions and Defects in Entry of Warrants 

of Attorney, amended, ot M. a 

In entring of Pledges, amended, N. a 


In Writs and other after Proceedings, 


amended. F 
Diſcontipuance or Miſcontinuance of Pro- 
ceſs, amended. | 4 
Surpfuſage in Writs c amended. C 
What ſhall be ſaid ro be the Default of the 
Clerk, Sheriff &c. R. a 


Raſed, obliterated &c. Records, amended.  S. a | 


Defects in Indictments and criminal Caſes, 
or other Caſes where the King is Party, 
amended. | 


T. a 
Jeofails Aided by Verdict. 
In what Caſes in general; and why. U. a 
Omiſſions in Declarations. In what Caſes.W. a 
| Want of Averment. X. a 
Nudum Pactum, or where no Aſ- 
ſumpſit or Conſideration of Sult is _ 
| A 
Other Faults in Declarations. 2 2 
Miſtakes or Omiſſions in Pleadings. A. b 
Other Faults in Pleadings. B. d 
Diſcontiuuance in Pleadings. 5 b 
Immaterial, Informal, or impoſſible and | 
improper Tfues. D. b 


* 


Negative Pregnant. E. b 
Repleader after Verdict. In what Caſes, F. b 


Amercement. Fines andJmpriſonment. 
For what Things an Amercement ſhall be. 4 
What Perſon may be amerced. [Infant] B 
Not for a Wrong to the Lord. C 
Affeer d. 
In what Caſes it ſhall be, and what (itis] - D 
By whom. 


—_ 


Pleadings &c. E. T 
In what Actions. F 
By whom Amercements may be. [And How.] G 
In what Ciſes. H 
For whar Cauſe, Upon Abatement of 

Writs. 1 
Upon a Nonſuit. K 

hat Perſons ſhall be amerced. Infant L 

Sheriffs and Officers. L.2 

Who ſhall be amerced. ;. 


As; 
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W 
X 
Y 
Z 

A. a 


In what Caſes 
found Guilty of Part. 
Where the Judgment is given againſt the 
Where the Defendant is found Guilt 
Part, or is adjudged guilty upon 
Where one Defendant is found Guilty, 
and the other not. 
not _ the other. 
At what 
How. Where two Amerce- 
ments. 
amerced twice in one Action, 
Fine. | 
For a Contempt. In what Caſes for - 
Who ſhall be fined. 
For what Cauſes a Fine ma may be i impoſed. 
ſhall be fined by 
Judgment. 
To whom. And how the Fine may be 
impoſed. B a 
Againſt what Perſons Judgment ſhall be 
quod Capiatur. | 
In what Actions and Caſes the ee 
may be quod Capiatur. 
on what Plea. 
cading falſe or 


Where Defendant [or one Defendant] is 
Defendant for Part. 
murrer, be” 
Where the Recovery is againſt one, and 
- Aſſeſſed, 
The Defendant ſhall not be 
What Court may impoſe it. 
ſuing in Contempt of the Court, 
In what Actions a Man 
For what Cauſes a Mah ſhall be fined. 
prilonment. Capiarur, 
Who ſhall be impriſon'd. 
— what Caſes. 
or Records. cenying 5 Deel a. 


3 


Denying his [or his Anceſtor's] Deed. G. a 
8 Matter * — In n 
Ca 
For what Cauſes. 

Fines and Amercements. | 
Where impoſed jointly or ſeverally. 
Pleadings. 
Diſcharged. How. By Word without 

Writ, or by Writ. 
Of a Vill &c. . 


Amicus Curiæ. 


Ancient Demeſne. 
What ſhall be ſaid Ancient pe 


Tried. How. 
What Privileges "the Tenant ſhall have 


. Toll-free. 
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In rel; 


N Upon what Title it lies. 


power of Election 


4 1 p * * # *, P * as 2 — 4 F 
"6s 7 * « © o * * — — = P ths p a 
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1 "Who t hall boa Tamar to have the Ad- 


vantage of the Privilege. 
5 of the Eftore. 
In reſpe& of the Perſon. - 
What other 3 they ſhall have, be- 
ſicdes being Toll 
| Good Plea, In what Actions and Suits, | 
By Matter ſubſequent. 
What Perſon may plead it. Who in re- 
ſpect of his Eſtate. 
At what Time it may be pleaded. 
Made Frank-fee, 
By what Act or Thing. 


By whom whom 
0 


whom it be. 
Þy whom Perſons fall be bound by making 


it Frank-fee. 
In what Caſes it may be made Ancient 


Demeſne again, without a Writ of 
Diſceit. 


uriſdiction of the Court. O 


e Force and Effect of Fines in Ancient 
Demeſne, and of Eines at Common Law 


of Ancient Demeſne Lands. O. 


Diſceir, of 
Who ſhall have it. 


Againſt whom. -oþ 


At what Time it lies. 
What ſhall be reverſed. What makes 


the Lands fee. 
After the Reverſal of that which makes 
* Land F rank-fee, who ſhall have 


Dockvnlay and Pleadings. 


Anglice. 


Annuit 
What 8 may make it. What not. 
In reſpe& of the Time when payable ] 
The Difference between Annuity and Rent- 


Charge, or other — A. 


By what Words it ma granted. 
U; what Grant or — it lics. 


In what Caſes a Grant of a Rent is void 
as 4 Rent, but good as an Annuity. 

At what Time it 2 

In what Caſes the Grantee has Election to 


make it a Rent or Annuity, 
make it a Rent or 


Annuity, dete 


Charged. How. ointly or ſeverally. 


F. 
Determined or ſuſpended, by what. 5 


Grantable over, in what Caſes 
Adios, what Action muſt be 8 6] for 
the En or Arrears. 


F 
f F. 


„ 
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A 


Tt COW? 


anale and Pleadings e + 13 
* without ſne wing Deed. . 
Fler 1 82 Facias after Judgment. 
| - HP for Arrears incurred after a 


Judgment. © 
[. 6 8D 


Or Murder, Who ſhall have it. 
The Wife, not other Feme. 
The Heir. 
The Heir, an Infant, and Proceedings 
in ſuch Caſe. 
Of Mayhem, and how to be tried. 
Of. Rape, who ſhall have it. And Plead- 
| $. 
of obbery, Larceny c. Who ſhall 
have it. And againſt whom, 
At what Time Appeal lies, 
Before whom it lies. And how. 
An what County to be brought or tried. 
One or ſeveral. In what Caſes. 
Falgh Appeal. Puniſhed How. 
Determined by Judgment in another Pro- 
1 Or by Having or Praying his 
e 
Proceſs and Proceedings. 
Writ abated, in what Caſes And the EF. 
fect thereof. 
Arraignment after former Arraigument. 
Pleadings. 
At the Suit of the King. 
Againſt Acceſſories. 
Declaration. Of Declarations in General. 
Declaration by the Statute of Glouceſter. 
Plcadings, In Abatement. And then over to 
the Felony. 
What is a Plea in Bar. 
Waved in what Caſes. 
* lication. 
ilcontinuance or Nonſuit &c. 
Effect thereof. bas 
Attorney made, in what Caſes. 
Pledges or Bail, In whar Cafes they 
may or mult be found. . 
Verdict. What the Jury muſt or may 
8 | C. a 
D in what Cafes by the Srarurd of 
minſter 2. cap. 12. D. a 
9 4 — How Anciently. _ 


a ag 4.4 rtenant. ] 
hat Thi Appendant to What A 
id Appendane wh to TON 5 
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. wy 0) F or . Act it lies. The Gilt 
| of the Action. 


wy 8 TF a Miller rakes Toll ©; one e that ought to be Toll-free, ng Br. Action 
Action upon the Caſe lies for this, but a general Aktion 9 2 925 2 


5 als ; For it is altogether unlawtul as ik he had taken one half of 4% K z. 20. 


orn. 41 Edw. 3. 24. b. +4 E. 3. 20. and pl. 4 
cires 41 E. 34 
24. 


But ſee Tit. Treſpaſs (Y. 2) pl. [1] 10. and the Notes there, 
* Le 109. pl. 147. S. P. Cites 42 E. 3. 24. but it ſhould be 41 E. 3-24. b. (pl. do vw? 


e er ifs Lord of A 
Toll-free in Markets for 


the 
bio the Priot of N. and counted that he was Lord of L, and that thoſe of L. obght not to y oll 
28 any Part of England, and that they of N. had taken Toll of thoſe in L. and the Bailiffs of 8 ca 
aid, that they held of the King, and prayed Aid of him, and it was granted &c. Br. Aid of 
Ale King; pl. 24. cires S. C. and $-Sraake ſays it ſeems it was * Fee-Fare, bur * it is oy re- 


| ported. 


| „ Tfa Man takes upon him to cure a Horſe, if he ms the * Firzh Ac- 
wüte lo pegligently that the Horſe dies, an Action upon the Caſe lies whe 1 


againſt . and not a general Action ot Trelpaſs, * 43 E. 3. 33. cirer 8 © 
17 45 E. 3. 6 12 
r le ©, 


pl. 24. cites S. C. 


4. So ff a Surgeon takes upon him to cure the Hand of another that Bur . 


is Pounded and he does it tam negligenter that he 1s hem d, an, 
Action upon the Caſe lies againſ-him. 48 E. 3. 6, * Ir Hen. 6. 18, re, 
by contrary EUN. ut ff he does his Endeavour, the Action Place the Aſ- 


"Writ was abated aotwirbitnding he alleged it in his Count; ; quod nota, Br. * ſur le Caſe, ply 
"24. cites S. C. 


2 = b) pl. 9. 10. cites S. C. but not 8. of 


rs IA cur down certain Wood, and a as rakes i it aut of 1 Mo. 697. pl. 
on; tho' 1 may have ant action of 12 yet I may alſo have 877. F Hill 136 
An Action upon the Caſe at my Election, Palch. 43 Eltz. A. ab- 1 Ig 4 
| Judged between Baſſet and Maynard. 3 * Bie SC. 
£ d 
Plaintiff in Action on the Caſe upon Trover, and affirmed in the — — Chamber: 2 


4 ſaintiff need not declare of taking &c. Vi & Armis in Action on the Caſe.- Foo. E. * pl. 14 
8. dee, 32. 8. e 5 24. b. Sir en Palmer's Caſe. S. C. | be 


Wl Ifa 0 comes upon my own Land, and — 4 Nufapce to * Viz Test. 
. As o he makes a Lime-pit cc. I cannot have. an > 6p 8 


on upon the Caſe againſt him for thts, bur an Action of * Treſpals. g fur tc 
Caſe, pl 123. 


D, 7. 26. b. | 
cites 8 C. — 
Al 64 cites 8. 0. and ſays i ir isno Lay. 2 Treſpaſs the Plaintiff declared, __ cum 5 2 


— * 
= OS > 


nd 


#- 4 2 1 5 * - b 2 * 1 
- 47 5 1 ay * + 1 9 
- 9 — » .; 9 4 
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V I - 5 * — 4 * * 
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— — — — — — — 2 ; | 
ſeiſed of two Cloſes, to which a Common was contiguous, and that the Defendant broke down 10 Perches 
| odivit, per quod the Cattle Faden in 


f | h a Time cu 
22 of the ſame Cloſe, & . for ſuch a c it was moved in Arreſtof Judgment, 


4 ad damnum, 
Common came into the Cloſes and eat the Graſs (s is laid to be done in the Plaintiff's own Soil; 


1 


hat it ſhould have been Vi Ami, becauſe the T'reſps i 
* "ar dd, and the Commencement quod cum ſhew it to be an Action of 
ut adjudged, that the concludingit per uod, ve I whh or wichen d &Armis. Allen 84. Mich. 


the Caſe ; and the Can the Damages ma . 4 
24 Car.B R. rn. 131. S. C. & S. P. as to the Vi & Armis and the quod 


* 


cum. 


Firth. Ti. +», 80 ff a Miller takes more Toll than he ought to have, no Action 
e 5 lieg againſt him, but a Writ of Treſpaſs. 41 E. 3. 24. b. 


cites 8. C. per Wyche, that no Action lies againſt him but a common Writ of Treſpaſs. 


SP. and/oof g. I a Servant that Drives his Paſter's Cart by his Negligence 
Goods carried den e ae an Action upon the Cale lies againſt him, 


75962 ae and not an Accompt. 7 Hen. 4 15. b. 

keeping. Br. | 

Adis fur le Caſe, pl. 34. cites 5 H. 4. 14; [and the Caſe is at 7 H. 4. 14. b. pl. 18. and fo Roll miſ- 
printed] | FC 

Roll Rep. 9. Ta Man delivers Mone to my Uſe, J may have an Action up- 
N. Ales on the Caſe againſt the Bailiff, Wy Reports, Jac, Beckingham and 
for 4 in. Lamb v. Vaughan. + | 10 hg 


854 pl. 1168. Babington v. Lambert, S. C. adjudged for the Plaintiff (N) pl. 2. S. C. 


Cro. J. 265, 10. Tf a Merchant's Servant takes his Maſter's Goods that fre arrt- 
pl. 36 Keek. ved at a Port of 5 f and before Payment of the Cuſtom lands 
8. C. The them, per quod the Goods are forfeited and ſeiſed by the Ring, tho 
—— at firſt} 22 oy an — Fol Cow ant ben Ten. 2 n yer 
COUTEIVER » may an Action n aſe „Trin. 8 Jac. 
he ve oy Feaccario, between Leveſe and Kirk adjudged. ? 


not lie but ; | , 
. Treſpaſs Vi & Armis, becauſe this Matter was a mere Tort ; But afterwards upon Conſideration, all, 


except Snig, conceived that the Action well lay for the ſpecial Loſs, which the Plaintiff had by this 
Male-feafoce, tho the Defendant had been naw taken as a Stranger, and tho' it is alleged that he did 
it io his Abſence the Plaintiff being beyond Sea, and Judgment for the Plaintiff. ne 65. S. C. 
and at laſt Snig agreed that Judgment ought ſo to be given for the Plaintiff, and ſo it was. 


* 


R 9. 11. I in a real Action I loſe by Default after the Summoners, Ve- 
1 jors, and Pernors are dead, pet quod J cannot have a Writ of Diſceit, 
Ca, vl. 13. I May have an Action upon the Caſe agaiott che Sheriff if J was not 
cites 8. C. per mmoned. 10), 6. 1. b 5 


a | ls” b |; | 
; ron before all the Juftices of England in the Exchequer 3 Action ſur le Caſe, pl. 


12. Ma Man that ought to encloſe againſt my L and does not en- 
cloſe, per quod the Cattle of his Tenants enter into my Land, and 
do Damage to me, J map have an Action upon the Caſe againſt him, 
N bringing any Curia claudeada. 11 K. 2. Action ſur le Caſe 
36. adJUdged. E 
13. Jf a Pan that is bound by his Tenure to repair a certain Cauſe- 
way by Preſcription does not repair it, per quod my Land is ſur- 
1 may have an Action upon the Caſe a him. 29 E. 
,A&i- 14. Ita Man enters upon the Poſſeſſion of che King's Farmer, and 
ſur of , takes the Profits, per quod the. Farmer cannot pay 1 King, an Ac⸗ 
s*c. tion upon the Caſe lies againſt him for the Profits. 11 P. 4. 65. 
ie Caſe, pl. 43. cites 8. Q but ſtems nor to be very clearly abridged. e 4.3 LEY 
| XS Wo or OO ol; Sg 
Ru AF, | N 


as . 
# of 
* 


_ Actions [Caſe. Giſt.] 3 
46. But if a an enters upon the King's Grantee of the Land of a Fitzh. Acri- 
Ward, where there is not any Rent ref rved, and takes the Profits, oat * 
the Grantee ſhail noc have an Action upon the Cate againſt him, bur cites S. C. 
an Ejectinenc he Gard. 11 0. 4. 65. . 
| | ſur le Caſe, 
pl. 43. cites S. C. 


16 Where the Statute of z E. 4. enacts, That none ſhall import Noy. 173. 
0 85 Cards within the Realm upon a certain Pain, if the King _ 
reſerving a Rent gives Licenſe to one Man to import Cards, if another g C. argued 
Man imports Cards the King's Licenſee ſhall not have an Action upon and many 
the Caſe againſt him ſuppoſing that he cannot pay his Rent to the Caſes cited, 
King, but the Remedy chat the Statute of 3 E. 4. gives, ought to be pur- adjorna- 
ſaed; Co. 11. Monopol ies 88. b. Mo 671. pl 
* : I 4 4 
but S. P. does not directly 1 75 


17. 2 5 the King reſerving A Ren: grants that ＋ ſhall uſe ſuch = the — 
a thing but the Grantee (admitting this Grant good) if another does 1 

uſe it, the Grantee may have an Action upon the Cale againſt him ; 7.5. 1 
ſuppoling that by this he cannot pay the Rent to the King. It ſeems Point either 
as if this might be collected out of Co. 11. Monopolies 85. in Noy, of 


18. Tf the Servant of A. buys Cattle of B. to the Uſe of A. for 20 l. Cro C. 141. 
to be pald at a time after, and the Servant by the Command of A. pays 4 = \ C. 
B. the 20 l. and after B. comes to A. and ſays, that his Servant had not g e 


: N a ordingly.— 
paid him, Upon which A. pays him again, f. may have an Action upon Jo. 196. 51 
the Caſe againſt B. upon this Diſceit. Mich. 4 Car. B. R. between 9 8. C. ad- 
Dame Grace Cavend/o and Middleton, adjudg'd, being moved in Ar- ul le 
reſt of Judgment that ſhe ought to have Account, anp not this Ac- 4057 
tion; the which Intratur Trin. 4 Car. Rot. 243. 75 

19. If a Coppholder hath Common by Preſcription in the Waſtes of (x v) pl 9. 
the Lord, and the Lord ſtores the Waſte with Conies, every one of the See ric. 
Copyholders may bring an Action tipon the Caſe againſt the Lord, N r. 
averring that by this his Common is impaired: Mich. 11 Jac. B. K. Geb. 22. 


between Clayton and Sir Jerom Hor, per Curiam admitted, 5 350 
/ ch. 12 


Jac. B. R. Claydon v. Horſey ſeems to be 8. C. but S. P. does not appear Co. ]. 229. pl. 7. Mich, 
7 Jac. B. R. Horſey v. Hagberton is about filling up - Burrowes in the Waſte, but S. P. as here 
on. ＋ appear, for which Reaſon, and like wiſe the Difference of the Year, it ſeems not to be 


— . ——E cs 


LA 


(NM. c. 2) Caſe or Account. en 


* Sh Fl on 4 
I. | I deliver Money to a Man to deliver over, and he does not, but 
converts the Money to his own Uſe, I may chuſe to have Action 
of Account againſt him or Action upon the Caſe ; but a Stranger hath no 
other Remedy but Act ion of Actounr, Per Frowike Ch. J. Kelw. 77. b. 
md The Plant as Tate of a" Farſnage, nod the nige, jg 
2.T intiff was Leſſee of a Parſonage, and the Yibes being ſet Dal. og. pl. 
out, the Defendant carried them away without 4% Hader of Claim = n= 39. Totten- 
tereſt, and in Account brought againit him, 'Manwood and Dyer held rn * 
that the Action would not lie; for it is a Wrong, and ſuch are always 8. E. "a 
Wu: Privicy 5 be may have an Eleftione firm ; but Harper ſeem' d Owen ſceras 
CCC 3 0 EAT «3 5 "WF that 


. 
* 
bY 


oO 20 OT” 
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Actions [Cafe. Gift] 


2 lay. Owen 83. Mich. 14 & 15 Eliz. Tottenham v. Bod- 


of 1 Deductions are to 


+ . 4% 


to be = that Accbutir 

Tranſlation ington. | | 
Dal, — 8 x ; p . TY N ; of 

3 Le. 24. pl. 50. S. C. accordingly, that Account. bes tiot lie; bur ſays nothing of EjeQment ; and 

otherwiſe is in totidem Verbis with Dal. and Owen. | | 

- Caſe will not lie agi a Bailiff or Factor where Allowances and 

/ be made, unleſs the Account be adjuſted and ſtated. 


2 Mod; 312. Trin. 30 Car. 2. B. R. in Sir Paul Neal's 


8. C. cited 3 


Freem. Rep. Cited per Cur. 
230. pl 237. Caſe, 
re v R | | | * : 0 - 
| ingly —S. P. But hen an Account is ſtated there is an End of the Ac. 
all the Jndges according vill lie but not before; Per tot. Cur. But hey inclined that if an Account 


Indeb. A 
count, and then an f there were furtber Dealings between the Parties, and that 


4 reduced to a Sum certain, yet i | | 
har? Sang LE then * was Part ot the Account current, and an Action of Account 


lie. Freem. Rep. 242. pl. 254. Hill. 1677. in Caſe of Harrington v. Lee. 
"> — r Oe accordingly ; bus when the Account is once ſtated, then an Action on the Caſe lies, 


and 1 Action of Account, Mod. 268, 269. Trin. 29 Car. 2. C. B. Farrington v. Lee. 


Caſe upon a ſpecial Promiſe to Account, the Plaintiff gave Goods to 
1 3 a Value, and a Sum of Money to the Defendant, being Maſter of a 
Ship then bound tor India, who promiſed to bring him the Value of them 
home in India Goods; Per Holt Ch. J. it A. takes Goods from B. to ar- 
count for them, if they come to Account tho A. gives no true Account, yer 
if B. has agreed to it it is well. 12 Mod. $17. at Niſi prius coram Holt, 
Paſch. 13 W. 3. Spurraway v. Rogers. 

5. And if one receives Goods of another, and expreſsly promiſes to be 
4ccountable for them, or to give an Account of them, Caſe will lie, if he 
will not account, on that Promiſe; hut upon a General Bailment of Goods, 
without a particular Promiſe to Account, there the ſole Remedy is by 


Account. Per Holt Ch. J. 12 Mod. 517. Spurraway. v. Rogers. 


* - * * 
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(M. c. z) Caſe or Covenant. 


An Dir. x, NF Gen by Parol, Action upon the Caſe lies for the Non-fea- 
—_ 2 O ſance. Br. Action ſur le Cafe, pl. 31. Cites 3 H, 4. 3. 


G5. cormants with the Plaintiff by Paro to. enfeoff bim of his Land in the County of H. and aft 
od Viſceir in the County of L. where the er — x Hoe. — 


another, and be brings Writ of Di! | | 
Thirne, bo olight to have brought it in the County of H. where the Diſceit was. Quære. Ibid: 


2. In Treſpaſs, if a Man Zakes npon him to cauſe F. S. to rehaſe to me 
all his Right in ſuch Land, or to make me a He 2 a Surgeon wo: a 
Man, or to plow my Land and does not, or takes upon him to do it well 
and ſufficient, and dbes it ill or inſufficient, Action upon the Caſe lies, 
and he ſhall not be put to Action of Covenant. Br. Action ſur le Cale, pl. 
69. cites 14 H. 6. 18. per June Ch. J. and Paſton J. 
. '3. If a Man bargains with another for'2 Pipes of Wine for 10 J. and to 
 Geliver them to the Plaintiff” at D. and does not, Action upon the Caſe 
lies. Br. Action ſur le Caſe, pl. 56. cices 21 Hö. 55 © 
4 Hof Non-feafance of a// other Bargains, as to cure.a Wound, make 
a Houſe, ſhoe a Horſe &c. which is not by 1 for then Covenant 
lies, 5 ys 90 le Caſe, pl. 56. cites 21 H. 6. 3. - 
5. So of Mis-feaſance contrary to his Promiſe. beſt Opini 
Did. chess.C - 3 ee e tro ona 
6. In Treſpaſs &c. the Defendant pleaded an Exchange of Lands between 
; him and the Plaintiff, and that 1 was agreed _— 7 55 
; Plaintiff ſhould make the Fences and always maintain them, and that the 
| | Fences 


] Coca ns oo. 


FRY 


a Actions (Caſe. Gift.] 3 


mo —_—_ 


Fences of ſuch a Cliſe were in Deca, by Reaſon whereof &c. And upon De- 
murrer the Jultices held this an i Plea, becauſe this Agreement can be 
no Bar to an Action of Treipais tho' it had been by Deed ; for then he 
would only be put to his Action ot Covenant, but now his proper Re- 
medy is an Action on the Caie upon the Promiſe it he doth nor perform 
it. Bur Popliam e contra. Aud judgment for the Plaintiff, Cro, Eliz. 
109. pl. 30. Mich. 41 & 42 Eliz. Nowell v. Smith. 


6 


(M. c. 4) Caſe, or Detinue. 


a 


1. IF I deliver my Goods to a Man for ſaſe keeping, and he takes the Kelw. 160. 
Cuſtody upon him, and my Goods tor Default of his Cuſtody are 3. pl. 2. 
left or deſtroy d, I may have Action ot Detinue, or upon the Caſe at my 
Fleaſure, and thall charge him by theſe Words, ſuper ſe Aſumpfit. And 
it I bring my Action of Detinue, and he wages his Law, I ſhall be barr'd 
in Action upon the Caſe, becauſe I had Liberty, and having choſen an 
Action of Petinue, this was at my Peril, and I Ioſt the Advantage of 
the Action upon the Caſe ; and this is adjudg'd per Frowike. Kelw. 77. 
b. 78. a. pl. 25. 
4 T he Plaiotiff had counted that he bought 20 Onarters of Malt, 
and hath not ſhew'd that it was in Sacks, ſo by the Buying no Property 
was alter'd ; for the Plaintitf cannot take this Malt out of the Garner of 
the Defendant by virtue of ſuch buying of Malt not certain, nor he 
cannot have Action of Detinue. But if it was in Sacks, or in other man- 
ner ſever d from the ot her Malt, there the Buying alters the Property, ſo 
that the Vendee may take or have Action of Detinue, and by che fame 
Reaſon have Action upon the Caſe ; bur as the Caſe is here, he is put to 
his Action of Debt for the Malt; and the Matter was peruſed at the Bar, 
and after by all the Bench. Kelw. 77. b. pl. 25. 


— 
— 
* 
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(M. c. 5) Caſe, or Diſceit. See (M. c) 
pl. 11. 


1. IT was agreed, Arguendo in Præcipe quod re that if the 7e- TORS) 

ant * Protection, and does not Ne to the Farm of the Pro- 49 ; 

tels on, Action of Diſceit lies; but if he goes, and returns within the Time 8. C. 

Ke. there Action upon the Caſe lies, and not Writ of Diſceit, Note the \ 4 

Diverſity. Br. Action ſur le Caſe, pl. 18. cites 44 E. 3. q | 
2. In Recovery by Default, if the Tenant was not warn d, ſhall not 

have Writ of Diſceit againſt the Sheriff to re-have the Land, but Aion 

upon the Caſe ; tor he does not loſe the Land there by the Default. Br. 

Diſceir, pl. 16, cites 8 H. 6. 1. ' uy | | 

3. Dilceir,” inaſmuch as the Defendant was his Attorney, and ought to 


bave taken Obligation 2 F+ S. of Tool. to the Plaintiff, and be took it to 
himſelf, and it is ſaid that he ought to confeſs that he took [ir as for] his 

Fee; and per Newton J. Action upon the Caſe lies, and not Action of 

Diſceit. Br. Action ſur le Caſe, pl. 117, cites 20 H. 6. 25. "#43 

4. It ſeems that where a Man promiſes for a Conſideration to do an AF, 1, where 

and dbes it not, Action upon the Caſe lies. But where a Man does his Pro- the De fen- 6 
AS | . 41 » 4+," % : | we | * 15 miſe dant had 


C 


v 


#8.” 


—_—_ 
—_ 


5 —Awions (Caſe. Gift. 
fold certain miſe falſely, then Action of Diſceit lies. Br. Diſceit, pl. 2. cites 20 H 
Land to the 6 34. N a "g 

2 to have infeoff AI birt within 14 Days, he, after the Bargain had, granted « Rent-Charge 
fo 4 Stranger, and after injeoffed the Plaintiff of the Land charged, where the Land was diſcharged ar 
the Time of the Bargain, Action of Diſc-ir les. Ibid. Is if he infeoffs a Stranger after this Pro- 
miſe, and firſt ouſts him, and mfeoffs the Plaintiff ; but Brooke ſays it is not adjudg'd. Ibid, 


— — 


Caſe, for that the Plaintiff having 100 J. deliver i to him to pay over 
to F. &. and the 8 came to him, and falſo & fraudulenter affirm'd 
he was F. 8. whereupon he deliver'd the 100 l. to him; whereas, in 
Truth, he was not J. S. Adjudg'd that an Action of Diſceit lay againſt 
him. Mo. 538. pl. 705. Paſch. 39 Eliz. B. R. Thompſon v. Gardiner. 


* 


See (M. c) (M. c. 6) Caſe where, and where Treſpaſs. 
I 2. . ” , 

80 7. 11 5-4 

Br. Action 2. Man ſhall not have General Treſpaſs of miſu/ing a Licence in Fact, 
fur le Caſe, - A as of riding a Horſe 20 Miles, where he borrow'd to ride but 10 
pl. 101. cites Miles; and contra of Licence n Lam, as to enter a Tavern &c. in the one 


8. . e Caſe Action upon the Caſe lies, and in the other Treſpaſs. Br. Action 


ſur le Caſe, pl 95. cites 12 E. 4. 8. ; 
2 Le. 9 pl. 2. The Plaincift had a Cellar, over which the Defendant had a W are- 
116. Mich. houſe, in which he laid ſo great a Burthen that the Floor broke, and 
36 Eliz. in fell into the Cellar, and ſpoil'd three Buts of Wine. 8 Mod, 23. Arg. 
* cites it as adjudg'd, that an Action on the Caſe, and not an Action of 
— Treſpaſs, lay againſt the Detendant. Edwards v. Hallender. 


= * obſerve exactly S. P. Poph. 46 S. C. but I do not obſerve exactly S. P. 
3. One cannot have Treſpaſs for breaking another Man's Fence ; but if 
he be damnified by the Breaking, he may have Action upon the Caſe againſt 
the Party that broke it; per Bacon J. Sty. 131. Mich. 24 Car. 

Caſe, tor entring upon the Poſſeſſion of a Term, which the Plaintiff 
had recover d by Veraiff given tor him againſ# the Defendant. It was 
moved that the Action ſhould have been Treſpaſs, and not Caſe. Bur 

r Roll Ch. J. A. may have an Action on the Caſe, or "Treſpaſs, againſt 
at his Election. Sty. 427. Mich. 1654: Jones v. Graves. 
Caſe, for 5. Action on the Caſe, Quare AqueduFum ſuum fregit &c. lies well, 
A unleſs it appears that it was broken in the Plaintiſf s own Soil, and then 
1 Treſpaſs lies, Hardr. 61. Arg. ces Paſch. 12 Car. 2. B. R. Rot. 427. 


2 , Fond v. Hayes. 

and # a River dr thoſe . ang, that the Defendant did at & in a certain Meadow there, dig 

duo Foſſate, by which the Water into the Ditches did run, ſo that pro diverſis diebus he loſt the Bepefir' of. it 

for his Cattle. It was moved in Arreſt. of Judgment, that he ought to have brought Treſpaſs, and not 

an Action Ira the K for the diverting xbe Water is Treſpais ; for inaſmuch as the Plaintiff in- 
o the Rive | 


titles himſelf to t r irigaT {pals in its Nature. Holt Ch. J. ſaid the Diverſion muſt be in the 
Plaintiff's own Land b m 12 e nt, for the Defendant. Holt's Rep. 24 Mich. 
Ann. veridge v. Hot —11 63 257. pl. 12 5. G5 ep. 24 Mich, 8 


LA. Raym. Rep. 1402. 1403. accordingly. 


6. Caſe doth not lie for breaking a Wall, in which the Plaintiff. had no 
Property,” and which was betwixt the Plaintiff®s Houſe and an Alley or 

. - Stred, and making a common Paſſage thro' the Wall; for if it be the Plain- 
tiff's, Treſpaſs liech ; and it it be not, this Action doth not lie; for his 
being diſturb'd in Profit, Gueſts, or of his Reſt, withour particular Da- 
mage, as that the Plaintiff's Houſe is undermin'd or worſted; per 

7 Ft: | Wiod- 


1 


"wait Actions [Caſe. Giſt.] 
Windbam J. to which the Court agreed, and Judgment for the Defendant. 
Keb. 577. pl. 38. Mich. 15 Car. 2. B. R. Hill v. Kirkman. 

J. Caſe tor a Nuſance for making a Lime-Kiln, without laying it to be 
upon the Defendant's own Soul, was held bad; becauſe if it were upon 
the Soil ot the Plaintiff, Treſpaſs were the proper Remedy, and not 
Caſe, tho a conſequential Damage, viz. the Lois of a Water-Courſe, 
was laid. Arg. 12 Mod. 382. in Caſe of Mikes v. 4 

8. Caſe was againſt a Servant for taking away Goods, for which Toll 
4vas due, without paying Toll, whereby the Goods were torteited, and 
there it was queſtion d whether that were Caſe or Treſpaſs ; but held to 
be proper for Caſe, becauſe it was by a Servant Who had Authority. 
Arg. 12 Mod. 382. in Cafe of Mikes v. Caly. 

9. Caſe was brought tor entering into Waſte, and driving Cattle, where- 
by they were damaged, and Judgment was arreſted ; for that Treſpaſs lay, 
and not'Caſe. Arg. 12 Mod. 382. cites Patch. 5 W. 3. enter'd Hill. 4. 
Rot. 105. Thornton v. Auſtine. 

10. Caſe for cutting the Plaintiff*s Corn, and Judgment arreſted ; for 
it ſhould have been general Treſpaſs, and if every Treſpaſs were turn'd 
ro Caſe, the King would loſe his Fines. Arg. 12 Mod. 382. cites Paſch. 
9 W. 3. Gill v. Darle. | 

11. Caſe, for that he was Maſter of a Ship laden with Corn in ſuch a Port, Ld Raym. 
ready to ſail &c. and that the Defendant enter'd and ſeiz'd the ſaid Ship, and va 558. 
detain'd her, per quod he was hindered in his Voyage. Upon a Demurrer it was 8. * 1 
objected that it ſnould have been Treſpaſs, and not Caſe; but adjudged ru laintiff 
for the Plaintiff; For per Holt Ch. J. the Plaintiff has no Property in the 

Ship, for that is the Owner's, and he only declares as a particular Officer, 

—1 can only recover for his particular Loſs; but he might have brought | 
Treſpais, as a Bailee of Goods may; but then he muſt have deelared | | 
__ his Poſſeſſion only. 1 Salk. 10. pl. 4. Paſch. 12 W. 3. B. R. Pitts 
v. Gaine. - | ENS 4 

12, In an Action on the Caſe, for cauſing him to be arreſted and car- 
ried to Priſon without a Cauſe, Exception was taken, That this ought to h4ve 

been Trelpaſs, and not Caſe ; that a Man cannot change the Nature of 
the Action by laying it with 4 Per quod. The trug Difference is this, 

Treſpaſs is where there is an immediate Injury ; Caſe,” where the Injury is 

collateral. Powel J. ſaid we muſt keep up the Difference of Actions, and it 

will be hard to maintain this; but if a Man, by being impriſoned, ſhould 
have a Special Damage, as ſorfeiting a Recognizance, or that he could not | 

om” ſuch a Day, per quod he was damnified &c. there it muſt” be | 1 

Caſe; and Powis of the fame Opinion. Gould faid, This is coupled | 

with Special Matter, and laid to be done maliciouſly ; Ergo, Caſe lay. 

Bur Pengelly ſaid you may as well ſay a Man may maliciouſly aſſault and 

wound, — therefore Cafe lies? Adjornatur. 1x Mod. 180. Trin. 77 

Ann, B. R. Bourden v. Alloway, ek, 

13. Caſe, for cauſing the Plaintiff to be arreſted by a Conſtable, and ¶ Juſtice of 
falſely and malicioufly charging her with a Felony before a 7514 Peace, 1 —— has 

and cauſing ber zo be commuted 10 Bridewell, and put to hard Labour. Per rann e 

Holt Ch. J. It doth nor ſet forth that he arreſted her by his own Autho- arreſt a 

rity, neither doth it appear to be a falſe Impriſonment, and therefore 


ind if be 
it is not an Action ot Treſpaſs, but an Action upon the Caſe; and does it 
Judgment accordingly. Holes Rep. 22. pl. 26,, Trin. J Annæ, . 
vos V. Slater. we $3; C againſt him 

+464 wks an iat malici- 
5 | oully cauſes this to be done. Arg. 11 Mad. 1800 4 


. * 
0 8 1 


14. Where the Complaint is not of a bare 7, reſpaſs 


1 2 


6 «con IFC 1. .. * 44 
, but for ſome ſpecial * 41 the flops 


F - 


urſe is 


Damages ſuffer'd by the Arreit and Impriſonment, which are ot i Cir. Nis « Wares 


* ak 
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. 0 


Treſpaſs; 


if it is s Ren. in Caſe ol. . V. 8 
ck that Arg. Holt's Rep. 22. in Caſe o 


the Ground <vas ſpoiled, it is Caſe, Arg. 'Hol:'s Rep. 22. Trin. 5 Ann.——And ſee (K. c) pt. 3, 


roy Arreſt and 1% rs orber ſach A] Cale lies 
T. 


8 Mod. 272. 1 5. A Perſon that had a Right to enter into the Backſide of his 
Trin. 19 Neighbour for certain Purpoſes, enter'd thereinto, and fix d a Spout to 
Gea S. & his Houſe, by which che Water from the ſaid Houſe was convey d into 


adjudged ac- 


ingly; his Neighbour's Backſide, by which his ſaid Neighbour's Buildings re- 
20d > - the ceived 3 Damage. Reſolved per Cur. abſente Powis, That Treſpaſs 
Id not 


Civilians : 
ll Teer. Vi & Armis wou 


lie, but it ought to be Caſe. The Piſtipction in 


ſs on the Law is, where the immediate Act itſelf is injurious to the Plaintiff's 


 Aio- Perſon, Houſe, Land &c. and where the Act itſelf is not an Injury, but 


nes Injuria- hy a Conſequence from the Act, that in the firſt Caſe Treſpaſs lies, but 


rum; and not in the Iaſt; but in that the proper Remedy is Caſe. 2 Ld. Rayn. 


doi de Rep. 1399. 1402. Trin. 11 Geo. 


An Injury | | 2 > 2 : 

d Conſequence of a lawful Act, and therefore this Action, being founded on a Damage re- 
Adar ben fa , is the proper Action for the Piaintiff in this Caſe, and not an Action of Tre. 
paſs, _—— Holt's Rep. 22. S. P. Arg. in Caſe of ..... v. Slater. 


eynolds v. Clarke. 


— 


(N. c) [Caſe.] For what Things it lies. 


„Br. Action a 2. It a ought to have Toll upon the buying of Cattle in a 
Market, if one buys Cattle, and does not pay the Toll, an Action upon 
the Cale lies for this. 7 P. 4. 44. b. Þ. 6. 45. b. 

Fitzh. Action 


ſur le Caſe, pl. 26. cites 8. C. See (K. c) pl. 2. 


rion ſur le pet quod J loſe my Toll, an Action upon the Cale lies. 11 0. 4. 
Ss. 47+ B. fh. 6. 46, + 41 


per Skrene. | . Vile . ; 
2 — Action ſur le Caſe, pl. 42. cites 8. C. accordingly, becauſe the Plaintiff has Intereſt certain in the 


* C. cited by Wylde J. 2 Vent. 26. and allowed by Vaughan Ch. J. Ibid. 28. . 

5 Br. Action ſur le Caſe, pl. 14. Cites 5. C. Fitzh. Action ſur le Caſe, pl. 31. cites S. C. & 
8. Þ. by " 54 
F. N. 


4380 ft upon a Sale in a Fair, a Scravger diſturbs the Lord in 
*. _ © ., raking che Toll, an Action upon the Cale lies for 9 Þ. 6. 45. 

Br. Ation 5. IA Man hath che Aſſiſe ot Bread and Beer, Fines; Amercements, 
122 and other Matters of Frankpledge by the King es Grant, and he di- 
Rd. trains for an Amercement, and a Stranger makes a Reſcue, an Action 


—ä — 
3 


Firzh. ge- upon the Cale lies againſt him. 38 P. 6, 9. b, 


tion ſar le . 0 
Caſe, pl. 14. cites 8. C. 


* 6. Tf 


1 


rr eres 


— 
— 
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— . 


"6 Tf a Man diſturbs my Steward in holding my Leer, att Action * Br. Action 

upon the Cale lies againſt him. 38 . 6. 16. 19 K. 2. Action 7 1 — 

upon the Cale, 52. 18 | 
Firzh. Ac- 


tion fur'le Caſe, pl. 15. cites 8. CF. N. B. 94. (G) in the new Notes there (a) cites Trin. 16 
E. 3. S. P. | 


a Man, Time out of Mind, hath had a Leet, and other 
4 . a Manor and Town, and there hath not been any 
Courts in the Town, if a Stranger holds a Court in the Town, and 
diftrains the Tenants, and them by many Diſtreſſes does impoveriſh, 
per bm. 7 pay their Rents, an Action upon the Caſe lies 
nſt im. 13 * 4. 11. | 
$. I my Tenanrs within a certain Seigniory ought, Time out NAD 
of Bind, to go free to every Market and Fair, to ſell and buy Goods we 
without Payment of Toll, and one takes Toll of my Tenants in his 


Fair or Market, an Action upon the Caſe lies againſt him. 43 E. 


0. | 
” ; If a Yan difturbs the Servants and Tenants of a Lord in the 
collecting ot his Tithes due cc. an Action upon the Caſe lies againſt 


him. 19 R. 2. Action ſur le Cale, 52. 


10. Where there is damnum abſque injuria, nd Action upon the 8 


Cale lies. 11 ID, 4.47. pl. 42. cites 
8. C.-—— Firzh. Action ſur Caſe, pl. 28. cites S. C per Hanke. Injuria fine damno, or damnum 
ſine Injuria will not bear an Action, but both muſt neceſſarily concur for that Purpoſe ; for Things 
muſt not only be done amiſs but it muſt redound to the Prejudice of him that will bring his Action for it; 
Gould f. Arg. 6 Mod. 46. but Holt Ch. J. ibid. 54. ſays, he thought it impoſſible there ſhouts 
an Injury without Damage; for Injury in its Nature imports Damage, tho it coſts not the Party in- 
jured a Farthing ; for Damages do not conſiſt in Things pecuniary, but in Diſturbance of Right ; If 
ords are fal of one whoſe Reputation is ſo very undoubted that no body believes them, ſo that he 
loſes nothing by them, yet becauſe it is an 4 <4 to one to be ill ſpoken of, he ſhall recover Damages ; 
Or ſuppoſe one gives another a Cuff on the Ear, but does not hurt him, yet for the Indignity offered 
his Perſon Action lies; So if another rides in a Path-way in my Land, I fall have Action, becauſe ir 


is an laygion of my Property, and an Injury ro my Righr. 


11. As if a School be ſer up in the ſame Town where an ancient * Br. Action 
School has been Time out of Mind, by which the old School re⸗ ary] tom 
celves Damage, yet no Action upon the Cale lies, becaufe it is law- $04 
ful for a Man to teach where he pleaſes, and this is for the Eaſe of School and 


the People. * 11 Y. 4. 47. adjudged. f 22 D. 6. 14. b. — of 
| afanrs is 
ſpiritual Matter, per Thirn ; quere inde. S. C. cited Arg. Noy. 184 S. C. cited Arg. 2 


Brounl. 148.—— The ſetting up another School is damnum abſque injuria; per Twiſden J. Mod 69. 
Mich. 22 Car. 2. B. R. in pl. 19.—f1 F. N. B 95 (A) in the new Notes there (b) cites 8. C. accord- 


ingly. 


r2. [80] if J retain a Maſter in my Houſe to inſtrust my Children, Firth. Acti 
this is to the Damage of the common Maſter, yet no Action lies. on ſur Caſe, 


I. 28 *cites 


11D, 4 47. C. but 8. 
* ̃ P. does not 


appear. 

13. So if Jhave a Mill, and my Neighbour builds another Mill“ FN. B. 

upon his own Ground, per gued the Profit of my Mill is diminiſh: 3: % 
ed, no Action lies again | 

a Pill upon his own Ground. 11 0. 4-47, 22 h. 6. 14. adjudg- (b) cites S. 


k "Fits. 46. ——-Þ1tzh. 
ed 24 P. 8 F itz. 46. Action ſur 


Caſe, pl. 11, cites S. 2 184. Arg. cites S. C8. P. Br. Action ſur le Caſe, pl. 42 cites 11. 
e 


r diſturbs the Water to come to my Mill, there 1 ſhall have Action 


H. 4. 47. but contra if the Mil 
S. P. ibid. pl. 57. 


upon my Caſe; per Hank. quod non negatur, and ſo was the Uſe about 24 H 8. 


cies 22 H. 6. 14. and per Newton the Plaintiff has no Remedy but againſt them who ought to grind ar 


his Mill, 


D 14. 59 


— 


him; for every one may lawfully erect Notes there 


= 
— — — 2 ——— Tr wm n 
4 


— — 2. 


* 
— 


„„ „„ „„ „ * 


Pi rn — — "a" Sg <> . 7 


10 5 Actions (Caſe.) 


Fizb, Act. 14. So if @ Han hath a Houſe upon his own Ground by Pref. ripri. 
on ſur ſe on, pet if 1 build a Houſe upon my own Ground next adjoining, Ac. 


ca, C. tion lies againſt me. 22V, 6. 14. b. 


cCites S. C. 


but I do | 
not obſerve S. P. there. 


S. P. per - x5. So ff J have 100 Acres of Paſture. in a Town, and before this 
News, Time no Man bath ever had any Paſture within the ſame Town, and 
Ps Caſe thoſe of the Town have uſed to agiſt their Cattle in my Paſture, ann 
pl. 57. cites another, that has Freehold within the Town, converts his arable Land 
22 8.6.14. into Paſture, ſo that thoſe of the Town agiſt their Cattle there, per 
I 194. quod this is 4 Damage to me, per I cannot have any Remevy a- 
Agents oainſt him; for it is lawful for him to make the beſt Advantage 


ce 


cite S. C. can of his own Land. 22 P. 6. 14. b. 
8. P. Br. Ac- en Lage had a Mill » Preſcription in my Land, if another 


8 1 erects a new Mill upon his own Land, ff this draws away the Stream 
2 C. from my Mill, or Rope it, or makes too great a Quantity of Water to 
but contra if rum to my Mill, by which J receive Damage, ſo that my Mill can- 
I receive no nit grind as much as it was uſed to do, J ſhall have an Action up- 


Damage by on the Cale againſt him. 22 P. 6. 14. 


ſuch Means ; : : Fj i ites 
per Newton; But per Paſton the Action lies. Fitzh. Action ſur le Caſe, pl. 11. cites S. C. and 8. 


by Markham. 


See more of 15. If J have had a Houſe by Preſcription upon my Ground, ano- 
he ar Tit. ther cannot erect an Houſe Upon his own Ground next adjoining 
rye. thereto fo near to it that he ſtops the Light of my Houſe. * 22 I. 6. 


Lights, — 15. per Markham. Co. 9. Bands Caſe, 58. reſolved, 


does, 1 may - E | a 
have Aſſiſe of Nuſance. Br. Action ſur le Caſe, pl. 57. cites 22 H. 6. 14. —J  Fitzh. Action ſur le 


Caſe, pl. 11. cites 22 H. 6. 14. S. P. 1 [but it is 15. a. pl. 23.] S. C. cited 9 Rep. 58. 
a, in Aldred's Caſe, and then cites Trin. 29 Eliz. B. R. Bland's Caſe—2 Le. 93. pl. 116. Arg. cites 


Bland v. Moſely, adjudged. 


Br. Action 138. So he cannot build an Houſe upon his own Ground. ſo ne 
223 my Ground as to cauſe the Rain to fall and drop upon Ha 
pl. 57. cites 22 H. 6. 15. per Markham. 


F. N. B. , ; 
184. (D)S. P.—S. C. cited Arg. 2 Le. 93. in pl, 116. 


Br. Aion 19. If Jam a Freeman, and another ſays Jam his Villain, and 
pl go _— b * 8 — * me, & tantis flute + alfraus ef 
C. — 3 rca negotia mea tc. palam intendere #c. | 
Fitzh. Acti- upon the Cale lies againſt him, 2 E. 5. „ 


on ſur le 5 | 
Caſe, pl. 16. cites S8. C——Kelw. 26. b. 27 a. Arg. S. P. Ibid. 42. a. pl. 1.Mich. 1) H. 7. Anon. 


it was clearly agreed by all the Bar and the Court, that if I threaten to ſeiſe one as my Villei a 
is no Cauſe of Action without more viz. an Act in Fact, as lying in wait to take him, * I 


228 5 But if he does not allege * he » tantis inſultibus & affraiis 
700, Cite S. Sflecit per quod circa negotia ſua EC, palam intendere c. no Action 

E. Fish. lies. 2 E. 4, 5. b. | E | 

Action fur + | 

le Caſe, pl. 16. cites S. C. 


7 


2212. If a Pan menaces my Tenants at Will of Life and Member 

Fol. 108. 7 : 
qnod they depart from their Tenures, an Action 

"2 lies againſ m. 9 0. 7. 8. = ET Fat 

on ſur le But the threatning without their Departure is nod Cauſe of Attion. 


Caſe J. 21. + 
cies 8.C & n N 
8. P. by Fairfax; for the Departure is the Cauſe of the Action, which Keble agreed. 


* 


| 
| 
i 
| 
] 
{ 
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”, 
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7 Tf a Copy holder preicribes to have the Toppings of Trees grow- Mo. 546. pl. 
ing upon his opphold, and the Lord cuts down the Trees, ANT car⸗ bing * 
ties away the Boa of the Trees, and leaves rhe Toppings ta the Co- 4; 48 
pyholder, yet the C opyyolber ſhall habe an Actton upon the Caſe a- adjudg'd for 
gainſt the Lord; tor 9: aught to have not only the preſent Cop: the 2 
pings, but allo tot? that all grow hereatter. ich. 3 Jac. B. K. 4 p 24 


- | - 629. pl. 24.8. 
cited per Coke ts have been lo adzudged in B. R. between $:e4/ing C. achudg. 4 
and Goyjnold, which was adjudged. Mich. 40. 41 Eltz, B. B. 2 
* and Fenner, 
(abſente Gawdy) but Clench doubted, becauſe by this Means the Lord who had Intereſt in the Tim- 
ber ſhould never have any Profit thereof, and ſo Joſe his Inheritance, and therefore it is Reaſon that he 
take his Timber, and leave the Loppings to the Copyholder, otherwiſe 4d ſhould never be cut down, 
and ſo the Timber decay, to the Prejudice of the Commonwealth, S. C. cited Roll. Rep. 196, in pl. 
-, by Coke Ch. J. bur ſtates it that the Copy holder ſhrowdedghe Trers firſt, and then the Lord cut 
down the Bodies, and adjudged that the Action lay; for the Shrowds are renewing annually ; and 
Haughton and Geo. Crooke remember'd the Caſe. 
P cited by Coke Ch. J. as adjudged in one Whitehand's Caſe. 


23. I the Lord in ancient Demeſne will not hold his Court out of 
Malice c. the Demandant in a Yrit of Right there ſhall have an 
Action upon the Caſe againſt the Lord ; for otherwiſe by ſuch 

cans Lord at any Time might make it Frank-fee, 11 E. 2. 


(tion ſur le Cale 46. 

24. But it the Cuitom of a Copyhold Manor be that a Copyholder Cro. J 368. 
for Life may name his Succeſſor, and that the Lord ought to admit 4 rb 3 
him, and a Copy holder for Lite, according to the Cuſtom names his held che Ac. 
Succefior, who after the Oeath of the Copyholder comes to the Lord tion lay not, 
according to the Cuſtom, and prays to adinit him, and the Lord re- and Judg- 
fuſes to admit him, yet ng Action upon the Cale lies for him againſt the — be rag 
Lord, becauſe this was but an Eſtate at Mill at Common Law, and — poll 
tho Cuſtom hath fixed the Eſtate, yet that ſhall not enure to ſuch col- Rep. 125. pl. 
lateral Purpoſes as this ts, adjudged. My Reports, 12 Jac, be- 7. S. C. ad- 
tween Ford and Hoskins, 13 Jdc. adjudged. 80 jornatur.— 


| bog Roll Rep. 
195, pl. 1 C. adjudged per tot. Cur. againſt the Plaintiff. Mo. 842. pl. 1137. 8. C. reſolved 


that the Action docs not lie.— 2 Bulft. 336. 8. C. adjudg'd accordingly. 


25. So ff a Copyholder ſurrenders to the Uſe of one, and the Lord Roll Rep. 
refuſes to admit him, no Action upon the Cale lies againſt him. My B75 pe 


Reports. 12 Jac, Arg. in "4 
| 7. S. P. ac- 
cordingly. 4 Rep. 28. b. 8. P. reſolved Trin. 33 Eliz. pl. 17. in Caſe of Weſtwick V. Wyer.— 


8. P. arg. Sid. 34 ia pl. 2.—2 Vent. 27. S. P. by Tyrrel J. 


26. So if ſuch a Copyholder, that is to be admitted, prays the Lord Roll —1 
to hold a Court, and he will not, yet no Action upon tbe Cafe lies 2 J. 5 178 


againlt him. My Reports, 12 Jac, per Coke 


| Ch. T. quod 
2 Bulſt. 336. S. P. accordingly by Haughton J * 


fuit conceſſum per Cur. in pl. 7. 


| 21. If Ceſty que Uſe at common Law had requeſted his Feoſſees to Roll Rep. 
| 2 a 1 2 nt ben 2 N * vet no Action upon 12 8 pl. 7. 

ale lay againſt him, but his Remedy was in Chancery only. 8 P 
By Reports, 12 Jac. per Curiam. ä 


fuit conceſ- 


ſum per Cur 2 Bulſt 337. S. C. and 8. P. by Coke Ch. J.—S. P. by Tyrrel J. 2 Vent. 2. 


28. If it be the Cuſtom of a Copphold Manor that Surrenders ſhall Roll Rep. 
be made to one of the Tenants of the Hanot, ik be will not take ſach 126 in pi. 
o R ; Surren der, * 8. U and 


rY 


S. P. Arg. Brownl. 197.— 2 Brownl. 149. 8. 


td. Mode a are tt. 
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SP. by Surrender, yet 119 action upon the Caſe lies againſt him. My Re, 
aughton J. ports, 12 fac. | | 


; quod fuit 

| conceſſum per Coke Ch. J. Arg. 
ö 

| 

N 


——— ä ů — — 


Roll Rep. 29. But if a Man brings a Bargain and Sale to an Officer to be in- 
"uy 13 roll'd, according to the Statute, and he will not inroll it within 6 
Coke Ch. J. Months, an Action upon the Cale lies againſt. him. y Reports, 

Arg. in p 1 12 Jac, per Coke. "0 


; 
| — 2, Bulft. 
; 


m 


336. 8. C. and S. P. by Coke Ch. J. Arg—S. P. by Tyrrel J. 2 Vent. 27. 


16 ISAS 


„This 30. Tf Feoffees my Uſe at the Common Law would not have 
ſhould be join'd in Voucher where they might, per quod Judgment paſſed againſt 


50 * * yet I could not have an Action upon the Cale againſt them; bur 


them 
which Gre mp Remedy was in Chancery only; Contra 14 P. 4. 24. b. 
wy by dulpans, or by Action on the Caſe againſt the Feoffee. 


* Roll Rep. 31. If an Archdeacon will not induct a Clerk, who is admitted and 
125.P-7- inſfituted, an Action upon the Caſe lies againſt him for that; be- 
S. P. agreed cauſe he had jus ad rem, and the Church is full by Inſtitution. F. 
per Cur, obi- N. B. 46 ID. 7 Dy Rep. 1 [12 Jac. per Curiam. 


ter. 
1 This ſhould be F. N. B. 47 (H) where Firzherbert ſays, he conceives the Clerk ſhall have Action 


on the Caſe againſt the Archdeacon becauſe the Induction is a temporal Act; but that ſome have ſaid 
he ſhall have Citation in the Spiritual Court and puniſh him there ; for perhaps he may allege a ſpecial 
Cauſe, why by the ſpiritual ow he ought not to be inducted, and which cannot be determined in the 
temporal Court; Ideo Quzre.——S. C. cited Cro. J. 369. at the End of pl. 1. — Action on the Caſe 
well lies; per Doderidge J. Arg. 2 Bulſt. 265. Mich, 12 Jac. cites 7 E. 4. 21. & 18 E. 4. 14. & 17. 
and yet he hath "pots. = in the Spiritual Court. Ibid. 266. Coke ]. „ that Caſe lies; for 
till InduRtion the Party cannot make a Leaſe nor have any of the temporal Profits of the Land, which 
is a Wrong, and therefore Caſe lies. —S. P. agreed per Cur. Obiter Roll Rep. 64. Mich. 12 Jac. in 

I. 9.—8. P. affirm'd per tot. Cur. for good Law, 12 Rep. 128. and ſays that with this agrees 26 H. 
3 3. and that tho” it is held 38 H. 6. 14. that he ſhall have Remedy againſt the Archdeacon to puniſh 
him (in the Spiritual Court] yet ſaving the Opinion there, they cannot award him Damages in ſuch 
Caſe, but he ſhall recover them at Common Law.— S. P. by Archer J. Arg. 2 Vent. 26. <Y 


WAS i Yi oe SS, 


. 


T 


Cro. J. 478. 32. If à Man ſeiſed in Fee makes a Leaſe for Years, and after come, 
82 to the Land to ſee if any Waſte be there committed, and endeavours 
Fel 10g. £0 enter upon the Land “, but a Stranger diſturbs him and will not let 
A him enter co view the Waſte, the Leſſor may have an Action upon the 
1 2 Caſe againſt him; for the Law allows him to enter and ſee whether 
de Courr Any Waſte is committed, and for want thereof he may be prejudiced 
held the Ac- for want of knowing for what or when to bring his Action; and ſo 
tion main- this is damnum & injuria. Paſch. 16 Jac, B. B. between Hunt and 
tainable, and Tod ner ADJUDgeD, the J2oveity of this Action being ſhewed in Arreſt 
Judgment gf Judgment. 
Plaintiff, —2 Roll Rep. 21. Hnnt v. Dadvert S. djudg* mk 

cited by Chamberlain? n C. 2 Jadg d accordingly.——z Roll Rep. 312. S. P. 


33. Mich. 10 E. 3. B. B. Not. 27. An Action brought by the Pa- 


tron againſt the Parſon tor ſuing in Court Chriſtian for the Advowſon 


of the Church, and Tithes, 
Doerr tn 1. * Tithes, againſt the Statute, and Damage re 


34- Hill. 9 E. 3. 6. Rot. 53. A Han recovers 6 Marks Dama 
Tl againſt the Prior of Lewis tor proſecuting an Excommunication in . 
bit. | | Court Chriſtian upon a Suit there for Rent, and the Proſecution was 


| * The Senſe dns ; 
it DE after a Prohibition, and ſomething was there raſed rds. And 
1 not rem there immediately after przdictus Prior convictus eſt 9 
| very clear. tione de tranigr bus contra pacem Regis in Curia Chriſttant- 


= tatis, e ſimiliter raſum eſt judicium, 


4 


Tf 


; $5.9 
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may have an Action upon the Cale againſt the 
Eliz. B. R. per Curtain, 


this May cominenced by Reſervation and not by Grant or 


39. If an Owner ſuffers Beafts in Agiſiment to continue beyond their 


13 


. f it be the Cuſtom of a Pariſh that the Parſon of the JIariſh Mo. 355. 
oath : M.A to find one Bull and one Boar, within the ſame Parish, 81 Trin. 


for the Intreale of Cattle for the Maintenance of Holpitality, and Neto v. 


that in Contideration thereof the Parſon thall have the renth ot the In- Fay ad- 
creaſe tc. If the arion does not find a Bull and a Boar according judg's chat 
to the Cuſtom, every {>artſhtoner that receives Damage thereby by ne Action 
the want of Jncreafe ot his Cattle, and in Decay of his Hoſpitality, C1, E. 500. 
arſon, rin. 39 pl. 4. Trin. 
9 Eliz. B. R. 
pe : ielding 
v. Fay, adjudg'd for the Plaintiff. ——S. P. but upon Demurrer to the Declaration theſe Exceptions 
were taken, viz. That he did not ſhew whether the Defendant was obliged to keep them by Cuſtom, 


Preſcription, or otherwiſe ; neither hath he alleged any particular Loſs or Damage by his Cattle nor 


increaſing, nor that the Defendant being Rector of a Church ought te find them in Conſideration of 
ying him T'ythes ; and for thoſe Reaſons the Declaration was held ill. 4 Mod. 241. Mich. 5 W. & 
in B. R. Waples v. Baſſet. Skinn. 399. pl. 33. S. C. and the Court ſtrongly inclined that it was 


not good. 
36. Ik a Pariſhioner ſets out his Tithes of ay duly, and requires the 


Parſon to carry them olt his Land, but he does not carry them off in a gf} ah 


convenient time, Per quod his Orals where the Hay lies is impaired $..4uag'a 
by the Hay s lying upon the Orats, an Action upon the Cale lies in C. B. 16 
againit the Parton, Pich. 13 Car. B. B. between Chaſe and Ware, lac. Stuke- 
per Cur, adjudg d in a Wit of Error, and ſuch Judgment given in ” - 


Banco affirm d accordingly. Intratur Trin. 13 Car. B. N. Rot. Palm. 381. 
Jog. Mich. 15 Car. B. R. between Lee and Ruſſel. per Curtam. Ar . Cites 
. ro 


have been adjudg*'d accordingly in a Corriſh Caſe; and Doderidge J. ſaid he remember'd 
this Caſe and agreed to it.— Caſe lies for not carrying away the Tithe-Corn in convenient 
Time. Noy. 31. in Dr. Bridgman's Caſe. — - S. P. per Cur. Hill. 1 Car. 1. B. R. Lat. 8. Arg. 
. P. and the Court held that the Plantift could not put in his Cattle and eat the Corn, for tha: 
would ſubvert the Foundation of his Action for the other Part, which has been often adjudg d main- 
tainable, and it is unreaſonable that the Plaintiff himſelf ſhould judge what is time convenient; and 
permitting him to fut in his Cattle and cat ail rhe Carn would be a much greater Loſs to the Parſon 
than what the Plaintift bath ſuſtain'd by the Corn's continuing on the Land; but tis more reaſonable 
to allow an Action ard ſo the Court to judge of the Reaſonableneſs of the time, and that the Recom- 

nce be proportionable to the Lofs ſuſtain'd ; and therefore Judgment was given ſor the Plaintiff, Ld. 
2 Rep. 18-. Paſch. 9 W. 3. C. B. Shapcott v. Mugford, --—lbid. 189. Arg. cites the S. P. to have 
been adjudg'd for the Plaintiff, Mich. 22 Car. 2. B. R. Rot. 249. Lutſcombe v. Porter, — Ld. Raym. 
187. Shap-ott v. Mugford. 


37. But in the ſaid laſt Caſe when the-Tithes are ſet out, and No- 
tice thereof given to the Parſon, and he ſenvs his Servant to carry 
them away, and the yParitnioner then threatens the Servant and will not 
ſuffer him to carry them away, and after the Parſon leaves them there a 
long time, to the Damage of the Graſs of the Partſhtoner, yet the 
Parton is excuſed, it no new Requeſt was after made to the Parſon to 
carry them ＋ * Mich, 15 Car. B. R. between Lee and Ruſſel, ad- 
Indg o a good Plea in Bar of the Action of the Pariſhioner againſt 
the Parſon, no new Requeſt being alleged, and this upon Demurer. 
Intratur Trin. r5 Car. Rot. 691. 


v + If a Man makes a-Feofiment of certain Lands by Indenture 2 Bulſt 121. 


0, Tucker 
elcrip- S C. ad. 
tion. pet if it be topped he may have an Action upon the Cale. Trin. jadg'a for 


11 M. B. R. between Chollocombe and Tucker, udjudg d. and held the 


the Plaintiff need not eome to the Detendant and ſhew him that he had Occaſion to make Uſe of the 


erving a Way over the Land from ſuch a Place to ſuch a Place, th 


© 


Time, Action ties. Palm. 341. Arg. cites 45 E. 3. 6. 11 
40. Action upon the Caſe lics for a Thing which lies in Feaſance, as 


+ 


fe 5 12 of Goods or Deeds &c. Br. Action ſur le Caſe, pl. 1y1. cites 
2 4 n ; 


E 41. The 


— 


of ; 


” 
- - 9 
* IE ** * _ 8 
—— 
——_——— 


= Actions [Caſe. 


S. C. cited 1. The Plaintiff ſold certain Truſſes bf Hay to the Detendant in ſich 
2 Le. 93. in 4 Meedew, to he carried away within ſuch a Time ; but the Detendant Jet 
a 8 * it lie there till it putrified the Meadow, fo that the Plaintiff loſt the Profi: 
3 of the Meadow for a long Time, and chereupon hrought Action on the 


38 He + 4 
wee Caſe againit the Defendant, and adjudged maintainable. Firzh, Action 


cited 2 Roll ſur le Caſe, pl. 48. cites Hill. 13 H. 4. 


8. | 
n 329. S. C. cited by Doderidge ].—S. C cited Godb. 3 29. in pl. 424. Arg. and Ibid, by 
Doderidge J. 331. | 


2. If I have a Way over your Land, and you make a Houſe a-thwart 
I ſhall have Aſſiſe of Nuſance; but if a Hranger makes it, or a 


he M. 
| Trench &c. Action upon the Caſe lies. Br. Action fur le Cale, pl. 55, 


cites 22 H. 6. 14. Per Markham. ; 
F. N. B. 94 43. If a Smith refuſes to ſhoe my Horſe, Action on the Caſe lies againſt 
(D) in the him. Agreed by the whole Court. Keilw. 5o. a. pl. 4. Paſch. 18 H. 


new Notes 
there (a) 7. Anon. 


g 6. 55.— Ld. Kaym. Rep- 654 8. P. by Holt Ch. J. For if a Man takes upon him a pub- 
lick Employment, he is bound to ſerve the Publick as far as the Employment extends, and for Refuſal 


an Action lies. | 
Action upon the Caſe lies, where no other Remedy is provided &c. 


Br Action ſar le Caſe, pl 64. cices 14 Hf. 8. 31. Per Brooke |. 
45. A Feoffment was made to B. to the Intent that he ſhould convey the 
Lands to C. and afterwards B. ſold the Lands to F. S. and refuſed to convey 
it to C. whereupon C. brought an Action on the Caſe. Wray Ch. J. and 
Gawdy held that the Action lies; for a Truſt to convey the Land to 
another is a good Conſideration in Equity; but e, . held e contra. 
Godb. 64. pl. 77. Mich. 28 & 29 Eliz. B. R. Megot's Caſe. 
S. P. by 46. If one has the Nomination, and another the Preſentation to an Ad- 
Haughton . vowſon, and he that has the Preſentation will not preſent the Party nomi- 
quod fuit d. no Action lies; per Cur. obiter. Mo. 842. Paſch. 1: ; 
conceſſum, Nared, no 5 per 42 13 Jac. in pl. 
r Coke & 113). | 


Arg. Rel Rep. 196. 


S. P. 2 Bulſt. . If a Feoffor ſeals a Deed of Feoffment, and afterwards refu/es to 
337 2 Do- 3 Livery, no Action lies; per Cur. obiter. Mo. 842. Paſch. 11 Jac. 


A Fk. in pl. 1137. 


t. 27. ä 
Per Tyrrel J. Roll Rep. 196. in pl. 37. S. P. by Doderidge J. and agreed by Coke Ch. J. 
S.P. 2 Bulſt. 48. If the Tenant will not attorn to the Grant of a Reverſion en Pais, 

no Action lies. Mo. 842. per Cur. obiter. Paſch. 13 Jac. in pl. 1137. - 


8. by 
th hton ]. 
— P. by Tyrrel J. 2 Vent. 27. 


: 49. A. was ſeiſed of a Houſe newly built, and B. was ſeiſed of a 
Houſe next adjoining, and B. in aigging 4 Cellar fo near the Houſe of A. 
that he undermined it, by reaſon whereof Part of A. . Houſe fell into the 
Hole ſo digg d, Action on the Cafe lies tor A. Adjudged. Roll Rep. 
o 430. pl, 24 Mich. 14 Jac. B. R. Slingsby v. Barnard. 769 
Palm, 347, 50. Caſe, for that there is a Cuſtom that Pariſbioner ſhall pay to the 
381. Wiſe- Parſon the 15th Cheeſe, and that at the Time he tender d them to the Par- 
man v. Den- ſon, who refuſed them, and let them remain in bis Houſe, without taking 


8 them away. Ley Ch. |. and Haughton held, that in this Caſe the Action 


well lies; but Doderidge e contra. Ley 68. 69. Trin. 20 Jac. Anon. 


ment. 


2 Roll Rep. | 
28, 8. C. adjornatur ——Godb. 329. pl. 424. 8. C. adjornatur. But the Reporter fi he hai 
| ie was afterwards adjudged or the Plaincl®: 5.52088 * that he had 


. 


51. Caſe 


r 


— 


— 8 Actions [ Caſe. ] I5 | 


1. Caſe againſt the Parſon, for not carrying away his Tythe-Cheeſe, Palm. 581. 
amounting to ſo many, and which he offered to him, but he let them Trin. 21 Jac. 
bide halt a Year in the Blaintift's Houſe againſt his Will, to his Da- a7 


mage &c. The Court ſeemed to agree that Action lay; but on ſome and Haugh- 
Doubt as to the Place of Tender, as ic was pleaded, (viz. That it was at ton held the 


L. which was the Parith, and not ſaid to be at the Houſe) and the Ac. Action main- 
tainable, be- 


tion not being tavour'd by the Court, the judgment was ftay'd. Palm. canſe the 
341. Hill. 20 Jac. B. R. Wiſeman v. Denham. | Property was 

| alter 
the Tender, and then the Continuance in his Houſe was a Damage ; but Doderid . 
And as to the 1 Lea thought the Tender ſhould be intended at the Houſe ; but Doderidge and 
Haughton e contra. 1 was given.— 2 Roll . 328. S. C. adjornatur—Godb. 329. pl. 
424 8. CNand Lea and Haughton held the Action lay; but Doderidge e contra. And as to the Plead- 
ing and Intendment, Ley held it good enough; but Doderidge and Haughton e contra. The Reporter 
adds, that he had heard that Judgment was afterwards given for the Plaintiff Ley's Rep. 69. 70. 
Anon. S. C. accordingly ; but no [Judgment mention'd. —S, C. cited Noy 7. 31. 


52. H. obtained a Judgment in Debt againſt A. as Executor, and takes 2 Roll Rep. 
out a Fi. Fa. but b<tore the dherift could execute ir, A. ſecrete & fraudu- 292. S. C. 
lenter ſell;, removes, and diſpoſes of all the Teflator's Goods, ſo that the — 
Sheriff is forced to return Nulla Bona & c. An Action upon the Caſe lies 
againſt A. For the Sheriff could not return a Devaſtavit; for he could 
not tell what became ot the Goods, nor can the Plaintiff have Remedy 
by any other Action, per Ley Ch. J. to which Doderidge agreed; but 
Haughton e contra, & adjornatur. Godb, 284. pl. 408. Paſch. 21 Jac. 

B. R. Yares v. Alexander. 

53. It a Man ſeiſed ot Land in Fee contracts to make a Leaſe for Years, 
and to deliver quiet Poſſeſſion, and a Stranger diſſeiſes him, he may have 
Action on the Caſe, thewing this Special Ditturbance ; per Ley Ch. J. 

2 Roll Rep. 354. Trin. 21 Jac. B. R. Per Ley Ch. J. obiter. 


54 Cale tor Killing Cattle infetFed with the Murrain, and throwing the Sty. 50.8. C. 
Emrails into the Plaintiff *s Field, per quod ſeveral Beaſts of the Plaintiff*s __ — — 


died; adjudged tor the Plaintiſt, and that this Declaration was certain Nig &c 
enough. All. 22. Mich. 23 Car. B. R. Lodge v. Weeden. i 


55. Whenever there is Malice and Damage a Man may have Action * It ſtems 
on the Caſe Arg. 11 Mod. cites * 3 Keb. 753. and Vent. 348. Trin. 32 oe > 


Car. 2. Anon. * 
v. Denning- 


ton. But Holt Ch. J. ſaid he was not ſatisfied with this Caſe. 11 Mod. 74. Paſch. 5 Ann. B. R. 


8 


—_—_— 


Fol. 110, 


pl. 31. 


1. TF a. and his Predeceſſors have uſed Time out of Mind to find a Fitzh. Aai- 
1 Chaplain to Pre Divine Service, und to perform the Sacra- on the I 4 


ment and Saramentals in the Chapel of B. within the Banor of e e 
D. tor B. his Servants and Family, and he does not find a Chaplain 5, Joris. 
according to the Cuſtom, B. may have an Action upon the Cale a- ain, pl 
gainff him, 22 P. 6. 46. b. Co, 5. Williams 73. . 
——Þr. Action ſur le Caſe, pl. 61. cites S. C. and 8. P. accordingly, and that the Defendant being re- 
red bad refuſed, ad damwnm &c, Markham ſaid this is Rent-Service, and the Plaintiff may diſtrain; 
non allocatur; and a good Count, tho the Plaintiff did not ſbew Seifin in himſelf, nor in his Anceſtors, 
and notwithſtanding that the Plaimiff did not ja that he was there when the Defendant rejuſed; but be- 
_ cauſe the Plainriff did not count «that 4 Days in Lent, nor cvhat Days after Lent the Service md by done, 
the Writ was abated, and the Plaintiff brouglit other Writ, and alleged all in certain, It was object- 


ed, that before the Statute the Plaintiff's Ance ſtor enfeoff'd the Defendant's Predeceſlor of ſuch Late 


(O.c) Spiritual. 


— —ũ——— äAür —— — — — — — Ya 


ad | 
| Gre 2 Defendant, niſi. 


- 
—_—_— lt. ett. a — n _ 


Actions [ Caſe. } 


in ut ſupra, by which rhe Plaintiff may have Geſſavit, and not this Writ ; Judgment of 
n — he did not traverſe the Preſeription, and by this way he may find 
2 Chaplains; whereuoon he traverſed the Preſcription, and the others e contra, Br, Action fur le 
Caſe, pl, 61. cires 22 H. 6 46 5 Rep. 73-4. Mich. 34 & 35 Eliz. B, R. Williams v. Johes —- 
8. C cited Arg. Litt. Rep. 95. the Services being to be performed in his private Chapel, and that with 
this accords Mic 11 E. 3. Kor. 262. where Littleton, then a Judge, brought an Action againſt the 
Abbot of Hull in Yorkthire, for not finding a Chaplain to celebrate Divine Service in a Chaple within 
his Manor, and preſcribed that he and all thoſe whoſe Eſtate he had in the Manor &c. and recovered 


againſt the Abbot. | 


S. C. cited 2. If the Vicar of B. hath uſed Time out of ind, either by him⸗ 
Cro. E. 664. ſelf or another Chaplain, to celebrate Divine Service in the Chapel of 
in pl. 14. HS. within the Hanor of S. which is within the Pariſh of B. every 
| Sunday and Holy-day throughout the Bear, before the Noon of the 


ſame Oay, and to adminiſter the Sacrament co che Lord of the ſaid 
Manor ot S. his Men, Tenants and Servants within the Precinct of 


the ſame Manor inhabiting and commorant, And the Vicar does not per- 
form it, yet the Lord ſhall not have an Action upon the Caſe againſt 
him for rhis, but he ought to ſue him in the Spiritual Court, to com- 
pel him to perform it; for if the Lord might have this Action, 
then might every Tenant of the Manor have the ſame Action, of 
which perhaps there are many, and (ſo there ſhould be an infinite 
Number of Actions for one Oekault, tor this is not a private Cha- 
ple as it is in 22 D. 6. Co. 5. #i//iams's Cale 72, reſolved. 

This belongs 3. If the Inhabitants of a Town have by Cuſtom had a Watering- 

not to this place tor their Cattle, tif this be ſtopp'd by another. any Jnhabitant 

Head. of the Town may have an Action upon the Cale againſt him that 


3 4 
16 


e — — — —̃ꝓ—ꝓ——ę—'Z OR. OS —— —— — ” 


excommunicate. And alſo the TT grieved may have his Action _ 
op 


. 0 : * 
no Action on the Caſe lies for it; per Coke Ch. J. 2 Bulſt. 266. Mich. 
wy in the Caſe of Pool v. Godfrey. 2 J Iſt. 66. Mich 
Keb. 947. 
E 7 of Sacrament. Jud gment was ſtaid for a Fault in the Pleadings but the 
E Rin Cie Court delivered no Opinion as to the Giſt of the Action. Sid. 34. pl. 2. 
of Sir An. Paſch. 13 Car. 2. C. B. Cloyell v. Cardinal. 


drew = favs the Court agreed that an Aclon on the-Caſe ly for ie "$44 i5 Wy 
v. Dr. Burſtow, layst rt ag an Action on the Caſe eee ee 
cauſe by the Statute of 1 Eliz. Cap. the Party is bound to receive 4 a Penalty. © ne Sac rament, be 


Raym, 23. Action on the Caſe does not lie for a Legac F but the parties oug ht 
7 ſue 1 uch Actions were latel 

. Cviz. in the Time of Cromwell's Rebellion allowed, yet it 9 
dant niſi &c. propter Neceſſitatem leaſt there ſhould be a Failure of Juſtice, there be- 
Keb 116. ing then no Spiritual Courts; refolved per tot. Cur. Sid. 46. pl. 4. 


pl.20.5' C. Mich. 13 Car. 2. B. R. Nicholſon v. Shirman. 


Actions | Caſe. Conſpiracy.] 5 


— . 1 


— 8 
1 


17 


8. Caſe by a Parſon for Dilapidations againſt his Predeceſſor who had Carth. 224. 
accepted another Benehce, and left rhe Houſes out of Repair, and ſ ©*\ct. 4 W. 
forth, that by the Cuſ/tom of the Realm he ought to pay to the Succeſſor tantas - 2 Pl 
denarioruim ſummas as are ſulſicient ad reparand”, and that theRepairs amount after long 
to ſo much &c, It was moved in Arreſt of ſudgment that this Action Debate the 
does not lie, and of that Opinion was Pollexten Ch. J. who tried the Cauſe, Plintitt had 
and was of the ſame Opinion now, becauſe it was merely ſuable in the 1 


Ecclgiaſt ical Cunrt, al. d though the Caſe of Day v. Þollington was ci- A | 
ted as adjudged, Mich. 3 Jac. 2. C. B. tor the „ py oberg >. of pe 
et the Court now inclined to Pollexten's Opinion, but the Caſe being fer. 


in the Paper to be _—_ again, and Pollexfen and Ventris dying in the bor ix being 3 


mean time, and the Caſe being argued again before Powell and Rooks- reſt of udg- 


by ]. they gave Judgment tor the Plaintiff. 3 Lev. 268. Paſch. 2 W. ment, chat 
& M. in C. B. Jones v. Hill. ; the Reſigna- 
| | tion was al- 
leged too generally quod 3 ſeying in manus Epiſcopi as it ought to be, and without which 
it does not appear that the Plaintiff is legal Succeſſor, and for that Reaſon the Declaration was held ill, 
notwirkſtanding it fer forth that Poſtea the * preſented &C. et fuit legitimus & proximus Suc- 


ceſſor &c. whereupon the Plaintitt for a ſmall Matter com or Lo Defondent 
| eek, 113. Mich. 12 W. 3. Reynolds v. Hewett. pounded Matter with 


(P.c) In Nature of a * Conſpiracy. ¶ Aud Pleadingi.] Ge 


a . F 5 Conſpiracy 
Aud in what this Action differs from Conſpiracy.) be broughr 
| | againſt 2, 


then ir ſhall 


i | be pr 
1. IF in an Iſſue between two a Stranger gives talſe Evidence d- call « Hu 


gainſt one, per quod the Verdict paiſes againſt hi no 4 Conſpiracy ; 
Conſptracy lies againſt him, becauſe that which ts ave 17 Ent brit ic be 


= | brought a- 
dence is not upon Record. 39 E. 3. 13. adjudged, | gain _ 
| ; $0 ( 

then it is but an .{4jon on the Caſe upon the Falſity and Diſceit done, becauſe one Peron — nkpex he 
ſpire with himſelt. 1 N. 6. 1 415. i ; 
In a Writ of Conſpiracy it muſt be between 2, but in an Adlion on the Caſe it is otherwi 
Show. 50. ſaid this Diſterence has often been allowed in this Court. 4 otherwiſe. Arg. 2 

The Difference between Caſe and Gonſpiracy is, that it is only properly an Action of Conſpi 
Indictment is for Treaion or Felony, and cites 2 luſt 562. and oa Ya if ſuch Action 14 
pow 2, and 1 only is found guilty, no Judgment can be given; for this is properly a Conſpiracy, i: 

ing to indict a Man for a criminal Matter; but where it is only to indict a Man tor a Miſdemeanor, 
tho the Action be againſt 2, and 1 only is found guilty, yer Judgment ſhall be againſt him as in the 
Caſe of Treſpaſs; tor really it is an Action on the Caſe, and not an Action of Conſpiracy ; Per 
Hole Ch, J. in 8 the Opinion of the Court. 5 Mod. 407, 408. Paſch. 9 W. 3 Roberts v. $,. 
vill. All other Caſes of Conſpiracy mentioned in the old Books were but Actions on the Caſe ard 
not properly Writs of Conſpiracy ; per Holt Ch. J. Carth. 417. S. C. : 


12 Mod. 209.8. C. & S. P. 


2. Na Wan brings Action upon the Caſe in nature of a Conſpi- if one be i»- 
racy, and that he maliciouſly procured him to be indicted of at Gf Led of Tele. 
tence, and proſecuted till uit legitimo modo acqnietatus, if the In- J bn, 
_dictment was not good, the Action does not lie, for he was not legiti- '/= -mo ] 
mo modo acquietarus ; and this Action is al l one with a Conſpiracy ag is in/»ficierr, 
oo. | + 8 Car. B, B+ in Hunt and Line's Caſe reſolvey _ * ys 
"= 3. As in an Action upon the Caſe, if the Plaintiff declares that the b 
1 ant falſely and maliciouſl . to be Walen pr the General te 
inthe Sale to him of l Fans (and the Word pair 48 addr ac e 
: 7 


omitted between the Word one and ) after Verdict for the * ſhall 
. Plaintiff, avjuvged that the action voes no lie, berate che laat. haves Win 


{3 , 


Rs — E * * Ct 


1 — 


1 Salk. 15. Marg. cites 12 ? 
B. R. the coor were of Opinion that ſuch Diverſity was good; bur ibid. 217. Hill. 12 Ann. Parker 


Ch. J. in delivering the Opinion of the Court, ſaid that his Opinion at firft was, that where the Indictment 
* ſcandalous nor ſufficient, this Action would not lie, but that upon further Conſideration 


be had charge | 
and infufficient Indict ment as upon a good one. 


Fol. 101. 


Not Guilty, and 


of Conſpira- ment Was not good, by reaſon of the Omiſſion of the word Pair. 
2 4 Hill. s Car. between Hunt and Line, per Curiàm adjudged. 


Le. 2; in pl 377. cites 9 E 4. 12. by Littlet on. 

It 2 been dives allow'din 5 k. chet in Conſpiracy it muſt be alleged, that the Party was J-gp;. 
mo acquietatus, and ſhew that it was a fair Acquittal; but Caſe will lie for ſuch a malictous Proſecuti- 
on w the Jury find un Ignoramus Ec. and Judgment for the Plaintiff, 2 Show. 50. pl 37. Paſch. 


1 Car, 2. B. R. Pollard v. Evans & al”. 8 L 
e In Action on the Caſe for maliciouſiy procuring J. S. to be indicted for exerciſing the Trade of a Bad. 


er without Licence, per quod he was put to great Expence, (but the Iudictment was inſufficient.) It was 
keſolved, ber Parkes Ch. J. and * whole Court upon great Conſideration, that there was no Reaſon 


for thij "— between a malicious Proſecution on a good Indict ment, and on a bad one, and that this Acti- 
on lies as we | for 


Exception, and after the Parties agreed, and ſo no 


Defendant falſo & malitioſe ambiit & conatus fait -to indict him of the 
_caule all that is laid to be done, beſides the laſt Part of the E. 


Actions {Caſe. Conſpiracy. 


5 —— 


D E e, as by Scandal or Impriſonment, tho" the Indictment be in/uflicient. 
amage 4 . R y 4 10 Mod. 148. 149. S. C. Hill. * 


nnz B. R Jones v. Gwynn 


d his Mind; for Impriſonment, Vexation and Expence, are the ſame upon a groundleſs 


4. Jn an Action upon the Caſe in Nature of a Gonſpiracy againſt 
A. and B. his Wite, tor that they maliciouſly conſpired to indict, and 
did indict him accordingly tor the Stealing ot a Ruff, Anglice a Mo 
man's Ruff de bonis & catalis de B. the Wife, and upon Mot Gut!- 
ty pleaded a Verdict was found for the Platntiff, though a Waman 
being a Feme-Covert can have no Goods, pet after a Verdict it 
ſhall be intended to have been as it might be, {cilicet, char this was 
the Goods of the Wite dum ſola fuit, and that the Stealing was then, 
and not when ſhe was Covert. Hill. 9 Car, B. R. between inner 
and Parker, and Mary his Mie, in Camera Scaccaru tn a Mrit of 
Error per Curtam adjudged, and the firſt Judgment affirmed ac: 
cormugy M.A 8 Cor 1 9 nt ves, derbe they 
an on n rought againſt chree 

conſpiratione inter eos habita maliciouſly and falſely did accuſe the 
Plaintitf of a certain Felony, and did procure him to be bound to the 
Aſſizes, and did there prefer a Bill of Indictment againſt him, of which 
an And the ch! FO an, w po ore the · M 5 Not Guil- 
ty, an third juſtifies, an opleaded Mot Oltlty are found 
| the Iiſue as to him who juſtified is found for 34 Plaintiff, 
the Plaintiff ſhall have Judgment; for this Action upon the Caſe 
differs trom a-W rit of Conſpiracy. Mich. 9 Car. B. N. between Pa/ke 
and Dunning, adjudged per Curitam, this being moved in Arreſt of 
Judgment; but after Judgment was ſtaid per Curtam, for another 
udgment was 


2 a Alia upon iße Kuß. BY: the Plaintiff declares that 
. In 1 upon a | 

efendant did procure him to be brought before J. S. a Aufte of 
one, — accuſed him — 40 "a ing of a Bull de homine ig- 
noto; alter Exam uſtice, AS much as in lap, 
diſcha him, ali after the Defendant | rocured Dm to A, 2 
before J. D. another Juſtice, and there actuled him of the ſane Telo⸗ 
ny, and malicioully progijted m to be pound by the faid Juſtice to 
anſwer this at the next Aſſiſes; at which. | 'D, and the 


faid Felony, the Action does not lie upon this Declaration, be- 


is 


Actions | Caſe. Conſparacy.] 19 
Action lies. Naſch. 11 Car. B. R. between Pale and Dunning, per 
Curtam, reiolved after a Verdict tor the Plaintiff, and after 
Judgment for hint, ang this itard, and a Superſedeas granted. 

» ftv. 225 r a Bill or [Indictment of Felony agatnſt B. 
[D.] vefore ty: Juſt1.eÞ of Oaol-Oclivery to the Grand Ingneſt, by 
Conſpiracy betore-9ai1©!9av, and in an Action upon the Caſe, in na- 
ture ofa Conſpiracy, tor tyis malicious Proſecution, if the Plain- 
tiff does not aver that be was then in the Gaol, or that the ſaid Juſtices 
had Power ad audiend' & terminand' telonias, pet tt ſeems the Action 
lies; for tho they had not Power to take his Indictment, yer this 
18 a great Slander und Dekamation. Mich. 9 Car. B. BR. between 
Palle and Dunning, atter a Verdict for the laintiff upon ſuch a Oe- 
claration, this Patter being moved in Arreſt of Judgment, and the 
oltca ſtaid per Curiam; and the Court ſeemed to incline that the 
claration wag not good; hlit after the artieg agreed, and ſo no 
Judgment was given. Trin. 9 Car. Rot. 

8. In an Action upon the Cale, if the [Plaintiff declares that the RA 
Defendant A. veng a 320man, to the Intent to defame him cc. and Fel 1. 
to hinder his Marriage with any Woman, exhibited quendam tamo- N >— 
Jum & ſcandaloſum Lfbelium in the Coahittory of JNorwich againſt the pl, 12. S. & 
Plaintiff, in which it was containcd, Thar the Plaintiff did often in 

the Night reſort to her, under Colour ot being a Suitor ti her, and lay 

with her, and hat a Child by her, and after talſo & malitioſe publiſh'd 

and affirmed all. che {aid Matter, per quod all honeſt Perlons, Deum 

præ 9cults habentes, have refuted, and yet do retuſe ro give any of 

their Daughters OY Relattons in Marriage to him; and upon Not 

Guilty pleaded, the Jurp found a Special Verdict, ſciucet, That the 
Defendant did prefer the ſald Libel; and that after, at the General Sel⸗ 

ſions of the {Icace, the Defendant being examined in open Seſſions, 

who was the Father ofthe ſafs Child, on her Body out of Medlock 

begotten, Spe laid and affirmed, that the Plaintiff was the Father 

of the ſatd Child, and the jury find that the Defendant ſatd the 

Words of the Plaintiff talſo & injurioie, and that by reaſon thereof 

all honeſt {Irrions, Deum pre oculis habeates, have refuſed, huc- 

riſque, to give in Parrtage to the JAlaintiff any of their Daughters 

ar Kelations, In this Cale this Matter found is not ſufficient ta 
maintain the Action ; tor the Loſs 97 his Marriage is too generaliy 
lad, maſnuch as he does nor mention any Communtcatton of Mar⸗ 
riage with any Woman, or Loſs ot Marriage with any particular Wo- 
man; and it is not alleged or tound that the Libel was preterr'd falſo 
& malitioſe, hut only a legal Proceeding in the Spiritual Court, for 
. which no Action lies; and the Finding of the Jury chat ſhe ſaid betore 
the Juſtices that he was the Father of the Child, and that ſhe ſaid it 
Halſs & injurioſe, will not maintain the Action; becauſe every J2roſe- 

cutton, tho withaut Malice, if it be talſe is injurious, and pet no Ac- 
ton lieg, and fhis is none of the Batter mentioned in the Oeclara- 

Aon. Mich. co Car. in Camera Scaccaru, between Norman and 

Ses adjuvged, and the Judgment given in B. R. e contra re- 

verird per Curtam in a Writ ot Error. 

2 9. M Action upon the Cale lies againſt Church-wardens, for that 8. C. cited 
they fallelp and malfcioufſy, to the Jntent to draw the Plaintiff wich y Horch 
.n the Cenſures of the Eccleſiaſtical Court kor Adultery, preſenred J. 10 h. 
him upon a Fame of his living in Adultery with A. 8. Paſch. Sera of 
16 Car. B. R. between Damon Ruddoc and Sherman, ADBJUDNRED Per the Court.” 
uam, this being nroved im Arreſt ol Judgment ; and'though the 5 Moe. +09 

Declaration was that they two conſpired to do this, and the one , 2. 
Hound Guilry, and the ocher Not Guilty, yet this being but an don 
upon the Cale the Actto: lies and adzudged accordingly ; 2 


e 
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20 Actions [Caſe. Conſpiracy.] 
tt alles dt hi they made the Preſentment before the Archdeacon 
8 . mY aver that it was within the Juriſdiction of the 
Archdeacon, yet the Artion lies; for tho” it is not within his Jurif: 


on, pet the Vexatton is the greater. . 
Br. Conſpi- * a ct of Conſpiracy lies for him that is indicted of a common 
— Pl 25- Freipals, and acquitied, Notwithſtanding it was not of F elony. 3 


cites C. ff, 13. Adzudged. 


Br. Bill, pl. 

17. cites S. C "WY | k 

nl | 2. 10. a. pl. 24 For the Party is as much damaged by Impriſonment in Caſe of Tre. 

= ie, cho ot in 10 * Peril; * the Law wills in every Caſe where a Man is damag'd, 
that he have Remedy without regard to the Quantity of the Damages — —Raym. 176. Arg. ſays that 
before the Statute 33 E. 1. of Conſpirators, an Action of Conſpiracy lay an for Indictments of Trea- 
ſon or Felony ; but by this Starute it lies for Treſpaſs, and ſo againſt one only, and cites Trin. 11 H. 7. 
25. [26. a] pl. 7. (Per Pairfax.]—S5, P. Arg. Vent. 18. — 5. C. cited Mod. 52.—— Vent. 86. Trin. 
22 Car. 2. B. R. Arg. ſays it has been lately held that no Action will lie for an Indictment of Treſpaſß, 
tho' falſe. : 

1 gine him of a common Treſpaſs, of which he was acquitted, The Ch. J. held the Action 
will te for the 2 and Expences 12 ending the Proſecution, which the Acquitral proves to be 
falſe, and the indicting him proves to be malicious; for if he had intended any thing for his own Bene- 
fit or Recompence, he might have brought a Civil Action; and then, if he had been found Not Guilty, 
he would have had his Cotts allowed, / hough the Proſecution be far a Treſpaſs, for which there is 4 
probable Cauſe, yet after Acquittal it ſhall be accounted malicious; The Difference only is where the Indict- 
ment is for a criminal Matter ; but where it is for ſuch a Thing for which a Civil Action will lie, the 
Party can have no Reaſon to proſecute an lndictment; it is only to put the Defendant to Charges, and 
to make him pay Fees to the Clerk of the Aſſiſes 2 Mod. 306. Faſch. 30 Car. 2. in C. B. Anon. 
Ld. Raym. Rep. 381. 8 P. cited by Holt Ch f. as 4 bo Hill. 34 af 5. Car, 2* B, R. in Shutter'; 
Caſe, and in the Caſe of Dobbins v. dir Kichard Newdigate, at the End of the Reign of King 


Charles II. 


But if A. 11 Jf A. cauſes B. to be indicted for a common Barretor, upon 
pops Bill which Indictment B. is acquitted, he map have an Action upon the 
ment againſt Cale — * A. Mich. 10 Jac, B. R, between Meſſenger and Read, 
B. for a com- ADINItteD, | 2 
mon Barre- 12, So if a Man mal iciouſiy cauſes another to be indicted for a 
ror, and A. common Barretor without Colour, rho? he be not acquitted, yet an 
fore a Juſtice Action lies. Vide Mich. 10 Jac. B. N. | hs | 
of Peace that e | 
the Matter of the Bill is true, and the Jury find againſt B. and he brings Caſe in nature of a Conſpiracy, 
T that by reaſon of A's Oath the Jury found the Indictment againft him, the Action does not 
ie; per tot. Cur. clearly, and Judgment for the Defendant. Bulſt. 185 Paſch, 10 Jac. Willins v. 
Fletcher. And in the above Caſe it was ſaid, Arg. that in a like Caſe it was adjudg'd lately, 
in Caſe of Porter v. Griffith, in this Court, that ſuch Action would not lie; for then no Man would 


dare complain, if thereby he ſhould be liable to an Action; and if a Juror or a Witneſs come i 
his Oath, Caſe lies againſt him for this, : J ome in upon 


2 in 13. So if a Man procures another, falſely and malictouſly, to be 
Conſpiracy indicted upon the Statute for a Recuſant, by which he thould be made a 
\ Traycor gc. yet no Action upon the Caſe lies againſt him; for no 
Fol. 113. Conſpiracy in ſuch Caſe lay againſt 2, for Treaſon is ſecret in the 
= Wind, and where no Conſpiracy lies againſt 2, no Action upon the Caſe 
— c t lies againſt one. Nlch. 12 Jac. B. R, between f Lovet and Fawkner, 
be indified of et urtam, tho' this be Treaſon by Statute, and not by Common 
Treaſon, it | w the which intratur ich. 11 Jac. Rot, 464. Mich. 20 Jac, 
was iofited 5, A. between + Smith and C glb, abjudged in Arreſt, where it was 
Nan for Treaſon in Words; and the ſame Cale was after adjudged ac- 
bound to cording] between the ſame Parties in a new Action, though it was 
diſcover * there laid that it was done falſa Conſpiratione præhabita. | 
rea:on, | ; | | 
ought not to conceal it for the leaſt Time, becauſe it is a ainſt the State of the Commonwealth Cok: 
o 4. conn ” he Action lies 2 _ . you gy would well adviſe whether ſuch Ac- 
on les, ment Quou ven. | 357. pl. 
16. Mich. 12 tc B.R. ; ns a 5 f if. a . E Tos Cer Five Net. . 


r Sr OE EEEICRRES 


vet v. 

of Opinion, that no A&iorf lies in this Caſe ; but for a Fault in the Declaration, and for that Cauſe only, 

the Judgment was Quod querens nil capiat per Billam. Roll Rep. 109. pl. 49. 8. C. and Coke, Do- 

deridge, and Haughton thought that no Action lies, but no Judgment appears . C. cited 2 Roll 

Rep. 237. Arg. and ſays it was adjudged 12 Jac. that ir dpes not lie, becauſe it is dangerous to the Com- 
| | monwealth. 


Actions [ Caſe. Conſpiracy. 21 
ah, But Ibid. 258. Arg. cites S. C. as ſhewn that Judgment was never given, as appear'd by 


the Roll. —Ibid. 260. Doderidge J. ſaid he thought the Judgment was ſtay d for Miſrecital of the 
Starure, on which the Action was founded. ? 

+ 2 Roll Rep. 236. 237. S. C. held by Chamberlain J. that it did not lie; but Haughton J. e contra. 
— [bid. 258. S. C. The Indiftment was found Ignoramus. [Sce 260. by Doderidge.] The Ch. J. held 
that Caſe docs not lie in nature of Conffiracy, for indicting another of High Treaſon. Haughton [. 
held that if the Malice be proved, and the Party acquitted, Conſpiracy would lie. Doderidge J. took ® 
it, that when either Caſe or Conſpiracy is brought for accuſing another for traiterous Words, he may by 
Plea diſcharge himſelf, as to ſay that he heard the Plaintiff ſpeak ſuch Words, and he, as his Duty was, 
reveal'd it, and the Juſtices cauſed him to be indicted. But when he pleads the General I, we, as in this 
Caſe, then, if the Party was indicted, and found Not Guilty, the Suborner is puniſhable in this Action; 
but here, it being found Ignoramus, is no Acquittal by Verdict, but is ſtill ſubject to another Indict- 
ment. Palm. 315. S. C. ſtates the Bill found Ignoramus; and dy 3 Juſtices {abſente Chamberlaine) 
the Judgment was arreſted. Cro. C. 15. pl. 6. Mich. 1 Car. B. R. the $, C. Reſolved after divers 
Motions that the Action lies; for it being alleg'd to be falſely and maliciouſly, and by Conſpiracy ex- 
hibited, and this being found by Verdict, it ought to be puniſhable, otherwiſe none would be ſafe. 
All the Judges delivered their Opinions ſeriatim, and they gave Judgment for the Plaintiff, Lat. 
79. 8. C. Paſch. 1 Car. adjudg'd that the Action was maintainable. 2 Bulſt. 271. 272. S. C. cited 
as adjudg'd Mich. 1 Car. B R. by all the Julges for the Plaintiff, Jo. 93. pl. 6. Hill. 1 Car. B. R. 


8 C. adjudged for the Plaintiff. 


14. But Paſch. 1 Car. between the ſame Parties, ſcilicet, . ith, * See pl. 13. 
Plaintiff, and Crawſhaw, Spurle, and Ward, Defendants, per Curtain, 8. C. 
an Action lies, where laid char chey maliciouſly, and by Conſpiracy 
among them before-hand had, prelerr'd a Bill of Indictment againſt 
him, tor ſpeaking treaſonable Words, and this found by Verdict, ann 
alter this Matter moved in Arreſt ot Judgment, the which is entered 
Trin. 21 Jac. B. K. Rot, 651. and this was after, ſcilicet, Mich. 
1 Car. 2 Reading Term. Adzudged per totam Curiam, that the 

ction lies. 

1 15. A Man recovered Damages, and took Execution by Elegit, and E. 
Conſpiracy cauſed the Fury to extend the Land too low, and cauſed them to 

nd that the Defendant had more Land than he had in Fatt, ſo that the Plain- 
tiff, who recovered, had all the Land of the Defendant in Execntion, by Name 
of the Moiety ; and. yet becauſe it is by Verdicr'thar it is ſo extended, 
theretore Conſpiracy upon the Caſe does not lie againſt the Offender who 
cauſed it; by Award. Br. Actiog.ſur le Caſe, pl. 8 1. cites 2 Aſſ. 73. 

16. Conſpiracy, in Nature ot Action upon the Cafe, was brought Br. Conſpi- - 
againſt three, who conſpired to make the Plaintiff make one of them his At- racy, pl. 8. 
torney, by which he jkould plead as they pleaſed, and ſo to cauſe the Plaintiff cites 8. C. 
to be found a Villein to one of the Defendants in another County, where the 
Defendant had many Friends, and rhe Plaintiff was a Stranger, and this 
was put in Ure accordingly. 'The Writ of Conſpiracy may be broughr 
in the County where the Conſpiracy was. See Br. Conſpiracy, pl. 6. cites 
42 E. 3. 14. and Br. Action ſur le Caſe, pl. 16, cites 8. C. and Br. Lieu 
&c. pl. 12. cites S. C. | 
17. A. complained to F. S. a Fuftice of Peace, that B. had ſtolen his 
Hogs, whereupon he iſſued out his Warrant, and A. was brought before hin 

and examined, and bound over to Seſſions, where he appeared; but upon 
Proclamation made, That if any one would inform againſt the Plaintiff 
&c. none came to give Evidence againſt A. and fo he was diſcharged, In 
Action for this, brought by A. he had Judgment. 3 Le. 101. pl. 146. 


Paſch. 26 Eliz. B. R. Fuller v. Cook. 


18. The Court took a Difference where one, whoſe Goods are ſtolen, Action upon 
comes to a 1 of Peace, and ſhews him the Matter, and prays that nc Cate, in 


the Matter be examined, and that ſuch a one is examined upon it; here in Conſpiracy, ; 
this Caſe no Action lieth. Bur if ſuch a Perſon in ſuch Caſe will ex- lies not a- 


preſsly 19, that ſuch a one hath ſtolen &c. and procures a Warrant from a gainſt any 


Juſtice of Peace, upon ſuch Surmiſe to arreſt the Party, upon ſuch Mat- wo foie 


ter an Action upon the Caſe will lie. 3 Le. 101. pl. 146. Paſch. 26 Eliz. 4 
B. R. in Caſe ot Fuller v. Cook. x ; ae fo 


* PS | | | . . be true; ſor 
it is for the King and the Common wealth, and if ir ſhould be allow'd, no Indictment would be pre- 
ferred. Cro. E 724. pl. 5-. Mich. 41 & 42 Eliz. B. R. Sherington v. Ward. 


19. Action 


_ bis 


=_ — — — ꝙ— —— —— 


appear d upon the Evidence that the Defendant was a Juſtice of Peace, and procured ſome Witneſſes to ap- 


Caſe of Lord Macclesſield v. Groſvenor in the Exchequer in Action of the Caſe, where the Defen- 


W 


* LAS „— 
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as 


22 


Rep. 1. 4 19. Action lies for malicionſiy outlawing of a Man, whereby he be- 
b. Bulwcr's came very much damnified, tho the Proceeding were erroneous. 4 Le. 


8 52. pl. 1397. Mich. 26 Eliz. B. R. Bulwer v. Smith. 


ing been im : 
priſoned by it, is good Cauſe of Action. 


20. Caſe does not lie whete a Man purſues the ordinary Courſe of Fuftice, 
r Crooke J. Bulſt. 151. in Caſe o Wale v. Smith, cites 4 Rep. 146, 
Tis b.] Cutler v. Dixon. | g 
21. An Action upon the Caſs lieth not for Conſpiracy where an In- 
difF ment is preferred for Felony by the Party grieved, and he purſues it ac- 
cording to the Law, and the Statute of W. 2. which giveth Damages 
where the Party is acquitted, proves this, and this Caſe remaineth at the 
common Law. Per tor. Cur. Cro. E. 70. pl. 25. Mich. 29 & 30 Eliz. 
B. R. Knight v. German. 
Caſe for 22. A Writ of Conſpiracy does not lie before he is acquitted of the In- 
proſecutir g dictment, or before it be traverſed or otherwiſe avoided by Error; tor it 


— it ſhould, it might prevent the Trial at Law. Golds, 51. pl. 14. Paſch. 29 


and maliti- Eliz. Hurlſtone v. Glaſtour. 
ous Indict- o RY: p 1 
ment for Battery, whereof he was Legitimo modo acquietatus; upon the Trial it appeared that the 
1 ＋ 4, Scam no otherwiſe acquitted than by a Nolle proſequi, and this being made a Point for the Gyin:o1 
of the Court, it was heid that this Evidence did not ſupport the Declaration, becauſe the Nolle projc- 

ui was only a Diſcharge as to the Indictment, but no Acquittal of the Crime. 1 Salk. 21. pl. 17, 
Mich. 3 Ann. Goddard v. Smith. — 6 Mod. 26 1. S. C. the Court all ſeem'd clear that the Action 
did not lie, but gave no Rule. 11 Mod. 56. pl. 32. Paſch. 4 Ann. S. C. that the Non-pros is only 
a Diſcharge of the Indictment.——3 Salk. 245. S. C. the Court held that it ought to be an Acquittal 
upon the Nn of the Cauſe, which was never tried in this Caſe, and the not try ing it was no Default 
of the Defendant; And per Holt Ch. J. this is no Diſcharge, but is only putting the Defendant Sine 
Die; for the Attorney may take out new Proceſs if he will. 


Ifa 2 23. If one comes to a Juſtice of Peace, and complains that J. S. is a 
e Felon, and hath ſtole certain Goods, and the Fuſtice commands the Party, 


_ „i who complains, to be at the next Seſſions and prefer a Bill of IndifFment againſt 


for an Of. the Felon, and give Evidence againff him, who doth accordingly ; in this 

fence to be Caſe neither he nor the Juſtice ſhall be puniſhed in Conſpiracy, although 

* , the Felon ſo indicted be acquitted. Per Mountague Ch. J. Mo. 6. pl. 22. 
e Paſch. 3 E. 6. Anon. 


altho* the 
Accuſation | 
be falſe, yet he is excuſable ; but if the Party be never accuſed, but the Juſtice of his Malice and own 
Head cauſe him to be arreſted it is otherwiſe, Per Clench and Gawdy. Cro. E 130 pl. 2. Paſch. 31 
* in Caſe of Windham v. Clere. Le. 187. pl. 263. §. C. and S. P. by Gawdy and 
ench. 
In Caſe for malitiouſly proſecuting an Indictment againſt the Plaintiff of which he was acquitted ; it 


ar againft the Plaintiff, and his own Name was inderſed the Indiftment to give Evidence. The Court 
no. that this does not make him a Proſecutor; for if a Juſtice of Peace knows any that can give Eri. 
— againſt one indicted, he ought to cauſe him to do it. Vent. 47. Mich. 21 Car. 2. B. R. Girling- 
ton v. Pitſield.— 2 Keb. 573. pl. 85. S. C. ſays it was alleged that he refuſed Bail, and that by Hear- 
ſay he paid the Fees of the Proſecution; but the Refuſal of Bail not being proved, nor any poſitive A- 
verment of his Proſecution or Payment of Fees, the Pl. intiff was nonſuited; And per Cur. Strict Proof 
of Malice in this Caſe of a Juſtice-is requiſite, and procuring Witneſſes is no Proſecution. 


Caſe againſt 24. If one Furor labours another unduely, an Action lies becauſe it is 


anna, in Nature of a Conſpiracy; ci Doderidge 
fer malitionſly Elis. Jerome v. M if Aber ; cited by Doderidge J. Palm. 143. as 34 
indifting the N fa | 
Plaintiff of ; | | 
Barretry. Reſolved that the Action does not lie tho! it be ſaid Malitioſe; And Judgment againſt the 
laintifl. Comb. 116. Trin. 1 W. & M. in B. R. Stowball v. Anſell, — Ibid the Court cited the 


dant pleaded that he was a Juryman, and made his Preſentment as a Juryman on his Oath, and tho' the 


Declaration was Malitioſe yet the Plea was held good. ——3 Mod. 41. the Earl of Macclesfield's Caſe. 
Fach. 36 Car. 2. B. R. the S. C. but S. P. does not appear. 8 


25. Caſe 
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n 
unn 


25. Caſe in Nature of Conſpiracy ſor a Slander is only for Damages, When an 
and lies well tho' the Indlict ment is erreneous, or, as has been adjuged (as Indictment 
* of Treaſon 


Velverton J. ſaid) it 4 Bill be ollered and Ignoramus found. Yelv. 46. 7 prefert d 


Trin. 2 Jac. B. R. | ra Sch 
i! ‚ i - , anus found, 
the Defendant may be guilty notwirhſtanding ; fo that Action does not lie. Lat. $0. Arg. cites Mich. 


11 Jac. Falkner's Caſe [aljas, Lover v. Falkner] 


26. Action upon the Caſe in Nature of Conſpiracy, for that the De- Yelv. 46. 
fendant procured the Plaintiff to be indicted for a common Barretor, before 8. C ad. 
J. . Fl. J. D. Fuftices of the Peace, nec non ad diverſas felonias c. au- judg* 
giend E terminand and ſaid that he was acquitted. But in the Record 
they are mention d as Juſtices of Peace only. Reſolved by all the Ju- 
ſtices, contra Williams, that becauſe the Juſtices of Peace have Aur 
rity to inquire and hear it without any Commiſſion of Oyer and Termi- 
ner, there was no Failure of the Record, and the Action did lie. Cro. J. 
32. pl. 4. Trin. 2 Jac. B. K. Barnes v. Conſtantine. 

27. In Cate tor conſpiring to indidt one for a Felony, Crooke J. took Godb. 406. 
this Difference, where a Felony was done revera, and where not; it it be in 17.4.8 
a mere tale Allegation, and no Felony done, yer it ſuch a Matter is laid Aer "ay 
to his Charge, and he acquitred, there this Action well lieth; but ken. Arg. 
otherwiſe where in Facto & in Veritate, ſuch a Felony was done, and 
this laid to his Charge, and he acquitted, he ſhall nor tor this Proſecu- 
tion have this Action, becauſe this is in Advancement of ſuſtice, and for 
the finding out and due punithing ot Ottenders. 2 Bulit. 331. Hill. 12 
Jac. in Cale ot Hercot v. Underhill. 

28. A. indicted B. for a Robbery of him, but the Bill was found Igno- 
ramus. B. brought an Action and ſets forth all the Matter, that A. falſo 
& malitioſe charged him with Felony &c. and falſo & malitioſe exhibit- 
ed a Bill of Indictment &c. whereby he was pur to great Charge for 
Detence of his good Name. The Defendant jnfhified, and found againſt 


um. And adjudg'd for the Plaintiff, Upon Error brought in the Exche- 


quer-Chamber, it was aflign'd that this exhibiting a Bill of Indiftment is 
no Cauſe ot Action. But adjudged by all that the Action lies; tor tho” 
the exhibiting a Bill upon true and juſt Preſumptions be excuſable, and 
no Action lies, yet when it is alleged that he talſo & malitioſe, without 
any ſuch Cauſe, had accuſed him ot Felony, and exhibited this Bill falſo 
& malitioſe, it is great Cauſe of Slander and Grievance, and juſt ground 


of Action; the Detendant having allo made his Juſtification, and a/! his 
Cauſes of Fuftification found falſe. Cro. J. 490. pl. 10. Trin. 16 Jac. B. R. 


Pains v. Porter. i 
29. An Action upon the Caſe will lie for maliciouſly bringing an Ac- 


tion againſt one whore he had no probable Cauſe, and if ſuch Actions were 


uſed to be brought it would deter Men from ſuch malicious Courſes as 

are ſo often put in Practice. Per Roll Ch. J. Styl. 379. Trin. 1653, in 

Caſe of Arwood v. Monger. 
30. Caſe for caufing a falſe Preſentment to be made againſt the Plaintiff And it is 

before the Conſervators of the River Thames; after a Verdict for the Plain- there cited 


riff it was moved that the Conſervators &c. had mo Authority to take 0 3 


ſuch Preſentment. Roll Ch. J. held it all one whether here was any cordingly. 
Juriſdiction or not; for the Plaintiff is prejudiced by the Vexation, and Trin. 16 


the Conſervators took upon them to have Authority to take the Preſent- ws + * 
1 S Ot 


ment. Sty. 378. Trin. 1653. Atwood v. Monger. Damon v 


| ; Sherman. 
An Action upon the Caſe lies for bringing an Appeal againſt one in C B. tho' it be coram non judice h 
Reaſon of . of the Party. Per Koll Ch. J. Sty. 279. Trin. 1652. Lads 4 7 
R 8 


Parker Ch. J. in delivering the Opinion of the Court. 10 Mod, 219. Hill, 12 Ann. B. R. 


31. Goads 


— 
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31. Goods were imported by Merchants yn who paid the Cuſton 
as ſuch, and afterwards B. ſelſed the Goods as the Goods of Merchants A. 
lien, the Cuttom being paid as for the Goods of Merchants Denizen 
only, and: then proſecuted an Information in the Exchequer ſuggeſting as 
above, whereby the Goods were condemned as forfeited. Thereupon the 
Merchants brought an Action on the Caſe againſt B. and it was ound 
that B. falſely and malitiouſly exhibited the Information. The Queſtion 
was whether the Action lies, the Goods being condemned as forfeited by 
the Fudgment of the Court, which the Party might have prevented by 
et in before Judgment upon Proclamation, and claiming Property 
as Hale Ch. Baron ſaid, and that if ſuch Action ſhould be allow'd the 
Judgment would be blown off by a Side-Wind, that the Miſchiefs are 
great on both Sides, and the Caſe is of great Concernment. The Caſe 
was afterwards argued for the Defendant and Exceptions raken to the 
Pleadirigs. And in Hill. Term. 14 & 15 Car. + Judgmen: was given 
for the Defendant [but whether on the Point of Law or on the Plead- 
ings non conſtat.] Hard. 194. &c. 200. Trin. 13 Car. 2. Vanderbergh 

v. Blake. | 
If there bea 32. Ir a Man be proſecuted with all poſſible Violence, and with ap- 
robable Cauſe parent Malice expreſs'd in Words or otherwiſe, yet it ſuch Proſecution 
— 2 were for a juſt Cauſe, and the Party be condemned, ſuch Action lies 
for it muſt be not; for the Law takes no Notice ot Malice where the Cauſe of Proſe- 
direct Ma- cution is #0t falſe Arg. Hard. 196. in Caſe of Vanderberg v. Blake. 


lice without 
any Colour of Cauſe, per Cur. 6 Mod. 25. Mich. 2 Annæ B. R. Anon. 


Sid. 261. pfl. 33. Caſe &c. for falſely and malitiouſly indicting the Plaintiff for a 
11. S. C. and Reſcous ; it was moved in Arreſt of Judgment that this Action would 


ps hes not lie, becauſe this Indictment was only tor a bare Treſpaſs ; the Court 


no Action inclined that the Action would nor lie; but no Judgment. Raym. 135. 
lies for in- Trin. 17 Car. 2. Low v. Beardmore. 
dicting one 

of a Treſpaſs or Reſcous. For it it ſhould it would be a great Diſcouragement to Proſecutors ; But 
Twiſden ] thought that if Scienter & malitioſe be in the Declaration, and the Intent to vex him, and 
all this roved upon the Evidence as it ought, that then the Action would lie; But Judgment was 
* till moved again. Lev. 169. S. C. and S. P. by Twiſden, but it not being ſo laid, he and 

indham only in Court, held that the Action did not lie, and ftay'd the Judgment. 


22 » 34. Caſe for malitioutly indicting 4 Fuſtice of Peace js delivering a Va- 
Cour in. £rant out of Cuſtody without Examination, contrary to Law ; adjudged an 
clined that Action will lie for that the Indictment contains Matter of Imputation and 
an Action Slander as well as Crime, and it is not like an Indictment ot torcible En- 
lies; Sed try &c. where the Indictment contains Crime withour Slander. Raym. 


— 180. Paſch. 21 Car. 2. Sir Andrew Henly v. Dr. Burſtal. | 


S. C. adjudg'd for the Plaintiff, —-2 Keb. 486. pl. 29. S. C. the Court inclined againſt the Action; Sed 
adjornatur— Ibid. 494. pl. 48. S. C. Judgment for the Plaintiff, Niſi &c. . S. C. cited by Holt 

h. J. Ld. Raym. Rep. 379. Mich. 10 W. 3 that the Opinion of the Judges in the Caſe of Henly v. 
Burſtall was that no Action will lie for falſely and gp ve B pry tn one to be indifed of a Treſpaſt, 
and ſaid he remember d they were of ſuch Opinion, and denied the Caſe of ) H. 4. 31. But he ſaid that 
tho” he had great Regard to what the Judges then ſaid, the Court being then compoſed of very learned 
Men, yet that Opinion was not judicial, ſuch Matter not being then in Queſtion. 


35. In Caſe &c. in the Nature of a Conſpiracy, for indi/Fing the Plain- 
tiff for Barretry, one of the Defendants only was found guilty. It was moved 
in Arreſt of Judgment, that one cannot be guilty of a Conſpiracy alone; 
but adjudg'd that this being an Action on the Caſe it is well enough. 
Raym. 180. Paſch. 21 Car. 2. B. R. Price v. Crofts. 

Raym. 176. 36. A Bill in Nature of a Conſpiracy againſt 3, for cauſing the Plain- 
8. he 7a tiff to be arreſted in London on Purpoſe to vex and impriſon him, knowing 
Loon, GE for that he was not able to find Bail, when in Truth they had no Cauſe of Acti- 
the Plaintiff. on; Upon Not Guilty pleaded, only one of them was found Guilty. 
——Saund. It was moved in Arreſt of Judgment, that the Plaintiff ought to have 
w_ pl. 34. | ſhewed that he was acquitted, for a Bill of Confpiracy will not lie till 
SE ches Acquittal ; but becauſe this Bill is in Nature of an Action on the Caſe, 
Plaintiff; tor and the Conſpiracy alleged is by way of Aggravation, the Ground of the 
- 


Action 
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Action being the cauſe leſs troubling the Plaintiff to put in Bail, and "R the Subſtance 


| &ion does not tail, tho? one onl ire. Hr of the Action 
this Caſe the Acti p y was found guifty; for of the AQ 


the Title ot the Alion here is In placico Tranſgreſſionis ſuper Caſum, que arreſti 
herefore all the Court were of Opinion tor the Plaintiff — 
and therefore c Opinion lor the Plaintiff, Vent. the Plaintis, 
13. 18. Paſc h. 21 Car. 2. Skinner v. Gunter. 8 not the 
| * 5 N : {piracy ; 
but Morton J. was of Opinion that this was an Action of Conſ — and that two being noquined; AL 
Plaintiff cannot have Judgment ugainſt tne third, The Reporter adds a Nota, that it ſeems to him that 
the Plaintiff ought not to have Judgment, becauſe ir ſeems to be a formed Action of Conſpiracy by 
he Words inthe Declaration, viz. per Conſpiratianem inter eos habitam, and the Verdict has falſified the 
elaration ; for by the Acquitral of alt the Defendants but one, it is found in Effect that there was no 


Conſpiracy as the Plaintiff has counted. 


Y 


27. Caſe for falſely indicting the Plaintiff of Perjury, in {mearing in a 
unt between the Father and . F. tried before Wylde, that c. Excep- 
tion was taken, that it was not ſhewed in what Suit, whether in Debt, or 
an Action upon the Caſe &c. fed non al locatur; For per Curiam were the 
firſt Indictment ill, though no Conſpiracy will lie, yet an Action upon 
the Cafe will lie, and Judgment for the Plaintiff. 3 Keb. 141. pl. 10. 
Paſch. 25. Car. 2. B. R. Smithſon v. Simpſon. 
38. In Action on the Caſe for falſely and maliciouſly indifFing the 
Plaintiff for a decertfu! Sale of Hair ; It was moved in Arreſt, that this 
was only a mere Treſpaſs, and no Matter indictable; ſed non alloca- 
tur; for it is a Matter criminal, ſlanderous, and fraudulent, and Judg- 
ment for the Plaintiff. 3 Keb. 837. pl. 75. Brigham v. Brocas. 
39. Caſe lies tor a malicious Proſecution of an Information in the Clerk 
of the Crown's Name tor ill Words and a Battery, of which the now 
Plaintiff was acquitted by Verdict. 2 Show. 295. pl. 292. Paſch. 35 
Car. 2. B. R. Moor v. Shutter. | 
40. An Action lies for a malicious Proſecution, tho' the Judges Pro- As Caſe for 
R. 


edings are erroneous. 2 Show. 145. pl 121. Mich. 32 Car. 2. that the 
cnn 8 wel off a Plaintiff be- 


in Churchwarden, and hating given an Account at the End of the Year to his Succeſſor and the Pariſh- 
oners, the Defendant falſely and maliciouſly cited him in the Spiritual Court to render an Account, and that 
the Judge, at the Requeſt of the Defendant, excommunicated him for not givin» an Account. It was moved 
in Arreſt of Judgment, that the Court was to blame, and not the Defendant, for the Sentence was gi- 
ven by the Court; but adjudged, that the Action lies 7 rhe Defendant, Raym 418. Mich. 32 
Car, 2 Grey v. Day. — 2 Jo. 132. Gray v. Degge S. C. ſays nothing of the Excommunication 
but adjudged for the Plaintiff; for the malicious Proſecution is a temporal Injury, which ought to = 
recompenced in Damages. 2 Show. 144. pl. 121 Gray v. Diahf. S. C. adjudg d for the Plaintiff by 
the whole Court on a ſolemn Debate, tho they did not ſhew the Cauſe upon which he was proſecuted 
but only to account generally; and to cite a Churchwarden to Account that has accounted before is acti- 
onable, tho* be goes no farther, and though nothing . but an Excommunlcation, and ng Capias nor a- 
ny expreſs Damage laid; for the Court will conſider of the Conſequences of an Excommunication. 
1. A. 8 Caſe againſt B. for falſely and maliciouſly procurin 
him to be indidte for conſpiring to lay a Baſtard Child to B. of which In- 
ditment, upon Trial, A was lee 3 atcer Verdict tor the Plaintiſi, 
> Not Guilty pleaded, adjudged that the Action well lay, for the 
nſpiracy was a Thing puniſhable at Common Law by Fine and Im- 
priſonment &c. Ld Raym. Rep. 81. Paſch. 8 W. 3. Pedro v. Bar- 
ret. 962 i 


* 


42. Caſe in Nature of Conſpiracy for malitiouſly cauſing him to be in- 

difted of a Riot of y hich be was acquitted by Verdict; upon a Motion Carth. 416. 

in Arreſt of Judgment the Court held chat Action lies for malicioatly 5. C. and 

cauſing A. to be indicted whereby he,i1s damnified 1. In his Perſon, as one 

by Impriſonment, 2. In Reputation, as by Scandal, 3. In Property, as g Mod. 394. 
Expence, But in the laſt Caſe the Indictment muit be found or Igno- S. C. argued. 

ramus. return'd, tho? it needed not in the 2 fir But if the Indiffmens —1bid. 405. 


be found by the Grand Jury, Defendant ſall not be obliged to thew a $; © the 


probable Cauſe, but the Plaintiff muit prove expreſs Malice and Rancour of the Court 
and ſo it muſt be where the Indictment contains Scandal, or the Party and 1 2 4 
has been impriſoned, tho“ Teznoramus be return'd ; for Innocence is not ment affirm- 


. ed —12 Mod. 
ſufncienc 208. 8. Card 


2 


„ 
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— 


udgment 
— 
Ld. Raym. 
Rep. 374. 8. 


218, 219. Hill. 12 Annæ B. R. in Caſe of Jones v. Gwynn. 


ſufficient ; judgment affirmed. 1 Salk. 13. pl. 5. Mich. 10 W. 3. B. R. 
Savil v. Roberts, 
C. and Judgment affirm'd. ——5. C. cited by Parker Ch. J. 10 Mod. 217. 


3. There is a great Difference between bringing an Action malici. 
ouſ , and proſecuting an InaiFment maliciouſiy; and that Notion, that 
no Action doth lie tor bringing an Action maliciouſiy is not to be taken 
largely and univerſally, but with ſome Ręſtrict ions; for it a Man brings 
an Action, be either claims a Right, or complains of an Injury; and 
the Law always allows him to take his Courſe of Law to obtain his 
Right, or to be ſatisfied for his Injury; and this is allowed in all 
Courts. 4 Co. 16, If a Man ſays to another who is Heir at Law, and 
ſeiſed of Lands, you are a Baſtard, theſe Words are actionable; bur if 
he ſays, you are a Baſtard, and I am Heir to the Eſtate, the Addition 
of the latter Words, tho' talſe, make them not aQtionable, becauſe he 
claims a Right. The Law hath provided that no Man . ſhould proſecute 
without finding Pledges, and that was a Security againſt troubleſome 
Actions; then if che Plaintiff's Suit be vexatious and ground leſs, he 
ſhall be amerced pro falſo clamore, and tho' theſe Amerciaments be now 
Matters of Form, and therefore ſeveral Acts of Parliament have given 
Coſts to Detendants, yet we mult judge by the Reaſon of the Law, as it 
ſtood anciently ; but in the Caſe of an Indictment there is no Proviſion 
or Remedy but by bringing an Action; bur if it appears the Action is 
brought merely tor Vexation and Oppreſſion, the 2 grieved in ſome 
Caſes ſhall have Action ſur Caſe ; he ſhall not indeed ſay generally, that 
he talſely and maliciouſly, without probable Cauſe, did bring an Acti- 
on &c. but if he ſhews any ſpecial Matter, whereby it appears to the 
Court that it was trivolous and vexatious, he ſhall have an Action, as 
in the Caſe of Daw v. Swaine. 1 Sid. 424. 1 Saund. 223, Skinner 
v. Gunton. Per Holt Ch. J. in delivering the Opinion of the Court. 
12 Mod. 210, 211. Mich. 10 W. 3. B. R. Savill v. 3 

44: There is no arguing from Actions on the Caſe to Actions of Con- 
Her Actions of Conſpiracy are the worſt Sort of Actions in the 

orld to be argued from, for there is more Contrariety and Repug - 
nancy of Opinions in them than in any other Species of Actions whatſo- 
ever; Per Parker Ch. J. in delivering the Opinion of the Court. 10 Mod. 
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45. Caſe lies not unleſs the Indict ment be either determined or deſerted ; 
per Parker Ch. J. in delivering the Judgment of the Court. But Conſpi- 
racy lies not without Acquittal, and the only Reaſon is, becauſe it is a 
formed Action, and the Form of the Writ in the Regiſter is ſo, whereas 
AZtion on the Caſe is ty'd down to no Form at all, and lies on an In- 
dictment on which no Acquittal can be; as where Ignoramus is found, 
or it was coram non Fudice, or the Indictment was inſufficient. 10 Mod. 
219. Per Parker in delivering the Opinion of the Court. Hill. 12 Annæ 
in _ Jones * a of boos * . 

46. Vor as to the bringing an Action on the Caſe is it neceſſary that 
the Party ſhould have been A Danger; for it is not the Danger, eh it is 
the Expence F is the Ground of the prong 0 for whed an IndiQ- 
ment is returned Ignoramus, or is coram non judice, the Party is in no 
Danger at all; yet this Aktion lies. Ibid. 226. F a 


£ 
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Q C) [ In Nature of 2 Cunſiracy.] In what Caſes it 
lies. Where no Felony is committed. Aud what all 
le good Canſe of Suſpicion. | 


| a Man hath good Cauſe of Suſpicion that a Felony is commit- Roll Rep. 
4 2 that J. S. is guilty thereof, and thereupon cakes the or- 433; Pl. 4. 


dinary Courſe of Law, and cauſes him to be indicted, tho' no Felony — 3. 


im Truth committed, yet no Action upon the Cale lies againit & argued & 
— becauſe he did it in Proſecution of Juſtice; for otherwiſe everp adjornarur. 
one will be deterr'd faom proſecuting in fuch manner. My Reports, een. 
14 Jac. B. R. Hells and Wells, | Wells. S. C. 

| | — -2 Bulſt. 
(R. c) pl. 2. S. C. 


284. S. C. 
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2. As if the Daughter of J. S. complains to him that J. D. hath ra- Cro. J. 193. 
viſhed her, upon which he complains to a Juſtice of Peace, and upon 5. 19. _— 
his binding him over indicts him, tho' no Rape was committed, yet 4 5 Je be : 
no Action upon the Cale lies againſt him, inaſmuch as he mow the ces, contra 

Father had good Cauſe of Suſpicion upon the Complaint of his Crooke ; bur 
Daughter. My Rep. 14 Jac. ts cited, Hill. 14 Jac, B. R. Cox and 1. _ _ 
Wirr 5 Rot. 886. Adjudged. 5 alleged that 


there had not 

, been any Ka- 

viſhment, and that the Defendant knew as much, it might peradventure be otherwiſe ; but, as it is, i: 
was adjudged for the Defendant. 


Yelv. 105. Mich. 5 Jac. S. C. adiudg'd accordingly. Roll 
Rep. 439. are. cites §. C. Hill. 4 Jac, B. R. adjudged accordingly.——#ultt. I50. Arg. cites 8 C. 
Hill 5 Jac. B. R. ruled accordingly.—— Ibid. 286. Arg. cites S. C. accordingly, _ 


*; a Pan takes my Goods, and ſells them to a Broker in London. Cro. E. 900 


and J ſuppoſing them to be ſtolen, and finding them in the Poſſeſ vi. 4 8. ©. 
ſion of the Broker, demand of him how he came by them, if he gives f ge for 
an uncertainAn{wer, which gives me good Cauſe ot Suſpicion, for which J dant, and 


complain of him to a Juſtice, and, upon his binding of him over, in- they all re- 
diet him, tho" the Goods were not ſtole, and ſo no Felony commit- en cha 
ted, 15 no Action lies againſt me. My Rep. 14 Jac. cites 44 E113. f in 
B. R. Chambers and Tayior, adjudged. © 1 Declararion 
| that the De- 


tendant falſo & malitioſe procured him to be indicted, is not traverſable when the Defendant alleges 
the 174 Matter of procuring the Indictment, which the Plaintiff has confeſs'd by the. Demurrer, 
which” if falſe, the Plaintiff might have traverſed it. S. C cited as adjudged accordingly. Arg. 
Roll. Rep. 439. pl. 4—3 Bulft. 286. Arg, cites S. C. accordingly, y; | | 


4. If a Wan caſually loſes 2 Shegp, and after he finds J. S. driving 
20 Sheep by the Highway, mark'd With 12 ſeveral Marks, and upon 
this lulpects him to have ſtole them, and that his 2 Sheep were among 
- fion'i 
NY 


fa 
and procures che Conſtable of the Town to arreſt him, an Ac- 
upon the Cale lies for J. OS. againſt him, if he does not aver 
that his 2 Sheep were ſtolen; for if no Felony was committed, the 
Arreſt was not lawful, or at leaſt a greater Cauſe of Suſpicion that 
* were ſtolen than the catual Loſing of them. Mich. 10 
Ar. B. A. between Z-y and Mell, adjudged. 9 7 
5. If 9. impoſes the Crime of Felony upon B. where no Felony s =_ 
committed, and maliciouſly cauſes him to be arreſted tor it, an Al RA 
upon the Cale lies upon ſuch a Declaration, without alleg!:., e WE 


any particular Felony of which he was accuſed. Pill. 11 Tac, B. R. 
between 3 and Aer, adjudged. 5 


| " Actions) [Caſe. 2 once] 


6. R Man- may encourage another, who was roll a, to cauſe the Felow t to 

be inditicd, ani accompany him to the Aſſes in order to proſecute him, and 

no Attion op the Caſe upon a Conſpiracy will lie againſt him; but other- 

wiſe it .he knew chat de was not robb'd. Brownl, 9. Paich. 12 Jac. 
Stone v Hates. 

7. A. had Goods rakes How bim by B. e Taking he ſuppoſet b to by 
Felony, but it is not. A. complains to 4 ce of Peace, who commits B. 
and binds A. ro proſecute. de elne © ol — 2 Bill 8 — Seſ⸗ 
ſions, and B. is acquitted. nion utton was, that Action 
1 the Caſe lies not , the Proſecutor ; for ſach Action ſhall 
1 never; be maintained withou ent Malice 'in the Profecutor.” Win. 

Wee 75. Paſoh. 22 Jac. C. B. Mar Iv. Allen 
8. Caſe, for cauſing him to be * of Felony, as Atteſſary is 7 


a *. a Priſoner convitied. to eſcape 3 After Judgment for the Plaintitf it 
was aſſigned tor Error, that the Indictment was — a Matter which was 


only Treſpaſs, and nor Felony ; But the Court anſwer d, that tho” the 
Matter with which the Defendant is charged is not Felony, yet there is 
a Charge of Felony in the Indictment, and the Plaintiff was ſcandaliz'd 
by it, arid therefore the Action 1 docs 157. Mich. * B. K. Gat- 
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* 9 10 what E it lie, thi « N e 
For Proſecution upon Mali Ke. 


Nr r 
- Ollt mor as without Averment that this was _malicioutly 


"of without chewing char he was acquitted thereupon ; for it may 
eis gutlry, and an Indictment is the ordinary [Proceeding 
DIY. F Jac. B. R. between a and Zr, ob av 


tion-lies, 


he Con 
—— 5 hoe tho* the Matter be funditogs, yet if there be ne Malice, no Action lies; — Holt 


Ch. in delivering the Opinion of the Court 12 Mod, 211. 1 Roberts pa 


Roll 4 2. I my Cattle are ole, and I find "IP in the Hands oe Butcher, 
438 Lg 4 and 1 knowing that he bought them lawfully in a Marker, and pet of 
Wells $C. Paitce I impoſe on him the Cr * * —— and cauſe him to be 

= P. arreffed and indicted, upon — oramas is found, att Artion 


Caſe lies AN and malicious Projecy- 
AM upon te Dy Rep. 1% Tar. Wells and Wells, apjudged. 


tions taken err, LT, Bulſt. 284. 8 60. 8. ee c) 


pl. 1. S. C. 

; ne an flo & malcioe pmeures another tobe arte 
rho. pl nf on lony, tha he mag never acquitted. thereof, pet m0 
Peſood, 8. C. tion les; for a malicious Proſecution, without an Acquircal, nao 
z'd and e 0 ti * tho not of Confpiracy lies without 
Zane an Acqui 4 Jac. N. op piles men and Peſcodd, 


DM be 5 
8. C. ee Cur held i god, ae 2 < 


being 


he 


AREAS 


- 
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4 If one falſo & malitiole impoſes the Crime of Felony upon 
another, upon which he ts committed to Gaol, and indicted ; and after 
allo falſo & malitiole (wears and gives Evidence agatnſt him to the 
petit ſury, that he itole a Certain Thing, and pet he is acquitted, an 
Action upon the Cale lies againſt him for this malicious ]roſecu- 
tion. Mich. 12 Jac. B. between Philips and Shale, per Curiam. 
5. N a Man ſalſo & malittoſe preters an Indictment of Felony \ 
anainſt J. S. to the Grand Jury, and gives Evidence thereupon to the 
rand Jury upon Oath, that the Matter of the Bill was true, and yet 
the Jury find an Ignoramus, an Action upon the Cale lies againſt 
him, ſhewing all this Matter, hom he gave Evidence upon his Path, 
this being falſely and malictouſly done. Mich. 9 Car. in a Writ of 
Error in Camera Scaccartt, adjudged, and the firſt Judgment given 
in B. B. affirmed, between /c in and Trunket. 5 
6. Jn an Action upon the Cale, if the Plaintiff declares that the 
Defendant falſely and maltctouſly charged him with the Crime ot 
Suſpicion of Felony, for the felonious ſtealing of certain Goods; and 
thereupon did procure him to be brought before a Juſtice of Peace, who 
did bind him over ti the next Aſſizes, where he did alſo falſely and 
maliciouſſy prefer a Bill of Indictment againſt him to the Grand Jury, 
who found an [gnoramus, and the Defendant pleads to this Declara- 
tion, and juſtives that the JÞlaintiff did ſteal the Goods, and there- 
upon he proſecuted him, and preterr d the Bill as in the Declara- 
tion; upon which the Plaintitt replied De injuria ſua propria ſine tali 
Caula, and this was tound tor the Plainritt, the Action lies; for the 
Crime oft Suſpicion ot F elony is intended, dccording to common Par⸗ 
lance, that he accuſed him ot Suſpicion ot Felony, and he explains this PANS”) — 
by the Words tor the ſelonious raking ot Goods, and the * Oefendant Fol. 115. 
has juſtified this alſo; and if a Man might accuſe and proſecute WV 
others for Suſpicion of Felony maltcionfly and falſely without Pu⸗ 
niſhment, any Yan. might ve ſcandauzed; and the Baintenance of 
ſuch Actions tor malicious D roſecutions, will not hinder any Man 
from proſecuting without Malice. Mich. 9 Car. B. N. between 
Palle and Dunning, Curiam, in 2 Actions, in one of which 
Defendant pleaded Mot Guilty, and was found Guilty; and in t 
other he juſtified as before, but no Judgment was given; but the 
arties agreed. Paſch. 10 Car, B. R. between SHapcott and Rowe. | 1 
ntratur Trin. 9 Car. Rot. 1312. in which the Detendant upon ſuch 
a Declaration juſtified, and {UCh an Iſſue de injuria ſua propria, and this 
was moved tit Arreſt of Judgment, and Judgment was given by all 
the Court for the Plaintift. 1 | | 
. Jn an Action upon the Caſe, if the Plaintiff declares that the 
Defendant intending, ex malicia ſua propria, to take od good 
Name and Fame, talſo & invidioſe ctimen feloniz ei impoluit, (and 
it is not malicioſe) butt after it is alleged that he maliciouſly cauſed him 
ro be indicted, and upon this to be tried; and then maliciouſly gave 
Evidence — 7 him to the Grand Jury, and alt Ignoramus was there- 
Upon found, tho” it is that he invidiole crimen felontæ ei tmpolſuit, 
and not malitioſe, yet all the Declaration being laid rogether, it is 
well alleged that the Proſecution was malicious. 2 14 Car. 
B. R. between Moore and Rat, this being moved in Arreſt of Judg- ”: 
ment. But Pill. 14 Car. adjudged a good Declaration. 
'8. Caſe, ſor that che Defeadanc intending co detract from his Name Le. 108 pl. 
and Fame, and to put his Life in Jeopardy, maliciouſly cauſed a Bill of 146. Jerom 
Indi ment of Felony to be written before he came into Court, which is not v. Knight, 
the Office of a Witneſs. Per Gawdy J. to which Wray agreed, if rhe # 6 nd. 
Defendant did it upon good Preſumptions, he ought to plead them, as that he the Judg- 
tound him in the Houſe, or che like Cauſe of Suſpicion; but no ſuch ment was 
: . Thing aſſirmꝰd in 


©. . 


em 


Actions Caſe. Conſpiracy.) 
kao. — Thing is pleaded in this Caſe, therefore conceived the Aktion did lie, 


But if he otherwiſe every one will be in Danger of his Lite by ſuch malicious 


had done it Practices. Cro. E. 134. pl. 12. Paſch 31 Eliz. B. R. Knight v. 


by pond Germin. 


had been otherwiſe. Admitted Arg. and cites 21 F.3. 17. 20H. 6. 5,—Cro, E. 134. accordingly in S. C. 


Hut % 9. Caſe, for indiffing the Plaintiff for raviſbing the Defendant's Daagh.. 
Hord 2 * and giving it in Evidence to the Grand Jury, who found it Ig nora- 

C roy, mus; notwithſtanding which it was ad udged that the Action lies. 
11 Win. 54. cites Hill. 10 Jae. B. N. and that it was affirm'd in the Ex- 


ſays he aw chequer- Chamber. W Horewood v. Corderoy. 


the Record, ; 
and that it is well and fully averr'd that he did not raviſb the Feme, — enk. 300. pl. 64 S. C. adjudged 
and offrm'd in Error; for it is a Slander of 2 enkins ſays if there was a probable Cauſe, an 


Action does not lie, otherwiſe the ordinary Courſe of Juſtice would be obſtructed. S. C. cited 
Win. 28; Arg. 


S. C. cited 10. A Bill of Indifment was brought for fealing of a Horſe, but the 
by the Name Bi // was nt ſound ; and yet adjudged that an Action on the Caſe would 


Ridge i: lie for it. Arg. Win. 29. cites 14 Jac. B. R. Rot. 236. Demey v. 
54- Ridge. 


(S. c) Pleadings. 


In Caſe for 1. F ASE, for cauſing the Plaintiff to be indiffed for a wt; 0 and 
indicting the doth not ſhew that he was legitimo modo acquietatus. Per Clench . 


* for The Plaintiff, both in Conſpiracy and in Caſe, ought to ſhew that legi- 
— timo modo acquietatus fuit. Codb. 96. pl. 9 1. Mich. 28 & 29 Eliz. B. R. 


out ſaying Shotbolt's Caſe. 

t f d, was held good by Twi 
acquitted, or that amus was found, was he Wi 
fall & malitioſe "but that it ſeems otherwiſe upon Rum. S 
Wine v. Ware. 


ſden J. the Jury having found it to be 
I5. N 7 Mich 12 Car. 2. B. R. 


Caſe for - 2. Caſe for that he procured the Plaintiff to be indicted before Fuftices 


—_ by as Of the Peace in tbe Coumy of W. as a common Barretor, and that afterwards 


th ] was acquitted before Anderſon and Clench Fuſtices of Affiſe there. Per tot. 
Seſfens of the Cur. The Declaration is not good; for 1 5 arte before 


2 r them as Juſtices of Aſſiſe but as Juſtices of Oyer and Terminer. Cro. E. 


iis ſais 363. pl. 24. Paſch. 39 Eliz. C. B. Throgmorton's Caſe. 
tunc Juſticiariis ſuis &c. Malitioſe &c. for breaking his Houſe and ſtealing Wheat. It was moved that 
it did not appear that the Juftices before whom &c. were Juſtices of Oyer and Terminer ; but per Cur. 
3 1 . 2 — = laying it —— Ad E muſt be intended to be before 

ces as cient Authority, e as in this Acti ir Authority cannot come i 

ion Yelv. 116. Mich, 5 ſac, BR. 8 v. Tregono. | * ai 
In Caſe the Plaintiff declared that Defendant cauſed him to be indi#ed for ſtealing = Mare, and that 
upon r the Bill to the Grand Jury they found an Ignoramus; and all the Proceedings are er- 
Freſſed to be before the Fudges as . the Gaol Delivery, and not as Gmmiſſioners of Oyer and 
Terminer. But per Roll Ch. J. We will intend it was before them as Juſtices of Oyer and Terminer, 
but it is not material before what Authority he was indicted; for the Trouble the Party is put to by 
this Indictment is the Cauſe of the Action, and not his Trial upon it; neither is it material whether 
te Indictment be good or no, and the Words are to be conſtrued according to common Intendment, 
viz. That he was indicted, tho only an Ignoramus was found, and ſo no fir ent in Law whereon 


he could be tried and brought in Danger of his Life. Sty. 372. 373. Trin. 1653. Anon. Sec Sty, 
10. 11. Paſch, 23 Car, B. N. Anon. ſeems to be 8. C. rds -ourt ſaid that the Aﬀion might be as well 
TIED b grounded 


* 
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Actions Caſe. Confpiracy.] 3 * 


1 


— 


-rounded the Scandal which grew to the Party indifted as upon the Trouble which might have 


F fallen him by Reaſon of preferring the Bill againft him. 
Exception was taken that the Declaration was that the Defendant indicted the Plaintiff before A. B. 
and C. and other Perſons Juſtices of Oyer ard Terminex, and that it does not appear that thoſe Juſtices 
were any of n of the one Bench or the other as the Statute 2 E. 3. cap. 2. ordains, viz. That 
in every Commiſſion of Oyer and Terminer there mnſt be named ſome of the Juſtices of che one Bench 


or the other, or Juſtice errant, Eut per Cur. the Words (other Juſtices in the County) ſhall be in- 


rended ſome of the Juſtices of the Bank &c. and thereupon the Plaintiff had ont. Sid. t 5. pl. 
7. Mich. 12 Car. 2. R. Wine v. Ware.— The Reporter adds 2 Nala, bike fl 
ſcemed that admitting the Commiſſion to be erroneous, the Plaintiff might notwithſtanding have his Ac- 
tion, becauſe it was the Malice and the Indicting him which was the Ground thereof, but they ſaid no- 
thing thereof politively ; Ideo Quzre ; for on the other Side it ſeems that the Party indicted might in 


ſuch Caſe have pleaded to the Juriſdiction, 


3. Conſpiracy againſt 2, who pleaded Not guilty, one was found guil- 
ty and the ot her not; Per tot. Cur. Adjudg'd that the Writ ſhould abate; 
tor it ought to be againſt rwo, and one cannot conſpire alone; But Caſe 
in Nature of a Conſpiracy would lie in ſuch Caſe. Cro. E. Jol. pl. 18. 
Mich. 41 & 42 Eliz. B. R. Marth v Vaughan. 

4 Plaintiff declared, that the Detendan falſely and maliciouſly at 
A. charged him-with Felony, and there cauſed him to be brought before 
J. S. a Jaſtice of the Peace, and procured him to bind rhe Plainciff to ap- 

ar at the Gaol Delivery in the County ot D. and there exhibited a Bill 
of Indiftment, which was found minime vera. The Defendant pleaded that 

had divers Sheep ſlolen, and miſſed others, wbich were found in the Plain- 
tiff*s Poſſeſſion, gorng with 12 Sheep which were flolen, whereupon he com- 
in'd to the ſaid . S. who examined him, and finding him variant in his 
Examination bound him to appear at the. next Gaol Delivery, and the 2 . 
dant to give Evidence, whereupon at E, at the-Gaol Delivery, he exhibited 
bis Bill, which is the ſame Conſpiracy. The Plaintiff replied, De ſon tort de- 
meſne. It wes found for the Plaintiff, and adjudg'd for him; for he 
having laid it to be falſely and maliciouſly, and the Jury having found 
it to be without ſuch Cauſe, it is therefore puniſhable. Cro. J. 198. pl. 16. 


Mich. 5 Jac. B. R. Doggatev. Lawry. 
5. In Action on the Caſe tor indicting the Plaintiff Malitioſe; it In Caſe for 


— 7 | 7 „%% a malicious 
it did not appear what was done upon the Inditt ment, whether the Plaintiff — — 


was acquitted or arraign'd upon it or not, and therefore per tot. Cur, Judg- for 9; 
ment was enter'd againſt the Plaintift; tor if nothing was done on the him for 1001. 


Indictment the Plaintiff would clear himſelf roo ſoon, viz. before the on purpoſe 


Fact tried, which would be inconvenient. Velv. 116. 117. Mich. 5 J ac. 0 — 
| Arundel v. Tregono. | Bail where 
FA not one Pen. 


ny was due. Defendant demurt'd ſpecially becauſe the Declaration did not ſhew what became of this mali. 


is Proſecution. It was admitted that this, oy mg after a Verdict for the Plaintiff, would not be good. 


Reſolved that the Declaration was naught; for as it now ſtands the firſt Suit may either be determined, 
be deſerted, or it may be ſtill re- 


und that, by what appears, either for or againſt the Plaintiff, or it ma 

rly on, a Verdict or a Plea in Bar admitting and * the firſt Action falſe and hope- 

ight cure this Defe&t ; But the — this Declaration good, as it is, would introduce incon- 

fiftear Verdicts in different Actions. Indeed if the fr ft Action goes off by Nonſuit, it may be ſaid that in 
Action for the ſame Cauſe a Verdict may be given inconſiſtent with the Verdict in the preſe 
; the" this may be, 2 the Poſſibility of ſuch Verdict in a future and not exiſting Action, thall 
ant hinder the bringing ſuch Action as this; Per Parker Ch. . in delivering the Reſolution of the 
Court. And judgment for the Defendant, 10 Mod. 145. Hill, 
B. R. Parker v. Langley. | | 


6. Conſpiracy, for that the Defendant cauſed the Plaintiff ro be in-. Yelv. 167, 
difled for a Felony, and in priſona detmeri 411 before ſuch Iuſtices & C. bur 


legitimo modo acquietatus fuit. It was moved in Arreſt of judgment, be- hers it is. 
cauſe it is act /aid that he was (inde of an Indic- 


X quietatus “ [or de præ miſſis] ac- ment of Bar. 
2 and chat it was ſo adjudg d. in Caſe of Pricket v. S:yle; and retry, and | 
Court at firſt were of the Opinion, but afterwards held it =" adjudg d for 

4 | oh enou "A 


1 Ann. B. R. and 269. Hill. 12 Ann 


—_— — 


32 Actions [Caſe. Conſpiracy.] 


the Plaipriff; enough; tor ic cannot be intended mer | 
es or Hd rit he was indicted. Cro. J. 230. pl. 8. Mich. 7 Jac. B. R Bell v. Fox & 
the Word Gramble. 

inde,) and | 
ba Po omdens are both Ways ———Cro. C. 286 Pl. 33. Mich. 8 Jac. B. R. Hirchman v. Porter, 8. P. 
in Action on the Caſc in nature of Conſpiracy Adjornatur — — Cro. C. 315. pl. 2. Trin, 9 Car. B. R. 
Porter v. Hucchman, 8 C. & S. P. and cited the (aſe cf Bell v. Gamble, and alſo Pricket s Caſe. Sed 
adjornatur,— Ibid 419 pl. 9 Mich. 11 Car. B. R. the S. C. and reſolved per tor. Cur. in Error of a 


AT pron for tlie Plaintiff in C. B. that the Judgment was good, and afirm'd it e — 


o. 367. S. C. but 8. P. does not appear S. P. agreed accordirgly, Cro. J. 131. pl. 3. Mich, 4 
AC. K I; Caſe of Marham >. Ref and cited to have been ſo adjudg'd 31 Fi 5. R. in Caſe of 
ght v. Jerome; and Tanfield ſaid he well knew this Difference to be ſo agreed in that Caſe. After 


lovg Debate and Adviſement in that Caſe, it was agreed per tot. Cur. that (inde) ought to be in Con- 


7, Caſe for conſpiring to indict the Plaintiff for the ſuppoſed counter. 
feiting a Letter, and „ proſecuting him tor it at the Aſſizes, 
where he was acquitted ; the Detendant made a ſpecial Juſtification, 
that a Stranger brought the Letter to him, with which he cheated him 
ot 30 l. that there were three Perſons with the Detendant when the 
Letter was delivered to him, who ſaid that the Plaintiff was very like 
him, and that they believing him to be the Perſon, he complained to a 
Juſtice, who upon Examination found Cauſe of Suſpicion, and bound 
him over to the Aſſizes, and there he was acquitted ; By 3 Juſtices this 
Juſtification is not good, for the Proſecution was upon Suſpicion of 
other Perſons, when ir ought to be upon his own Suſpicion, and probable 
Cauſe, but no Judgment was given becauſe the Court was not full, and 
the Parties were upon agreeing. Bulſt. 149. Trin. 9 Jac. Wale v. Hill. 

2 Bulſt 210. 8. In Caſe, for that at the General Gaol Delivery at W. before A. and B. 
S. 7 me Juſtices of C. B. and of the Peace, nec non ad diverſas felonias audiend & 
the fame EX- 7erminand* affignati, the Defendant falſo &c. cauſed the Plaintiff to be 
Judgment Indicted of 1'reaſon &c. Bur becauſe the Indictment did not ſbe that 
was given A. and B. were Fuſtices ad Gaolam deliberand afſignati, the Court held 
Per tor. Cur. the Declaration not good, notwithſtanding it be ſhewn that they were 


— > ag uſtices of Peace, and of Oyer and Terminer, and tho' they were in 
Roll Rep. ruth Juſtices of Aſſiſe. Cro. J. 357. pl. 16. Mich. 12 Jac. B. R. Lo- 
109. pl. 49. vet v. Fawkner. 5 | 
S. C. but the 


Point of the Pleadings does not appear there. 8. C. cited Palm. 315.—8 C. cited Lat. $0. 


Bridgm. 60. 9. In Caſe &c. for conſpiring to i»dif# the Plaintiff of Felony for ftealing 
it . 5 Steors, who was acquitted ; the Defendant pleaged rhat he was poſſeſs'd 
15 Jac. of 5 Steers, which were ftolen from him, and that upon freſh Purſuit they 
9 were found in the Poſſeſſion of the Plaintiff, and that the Defendant de- 
was given manding the Sight of them, the 5 7 4 aid, he had killed four, but refu- 
Plaintiff by ſed to ow the Skins, upun which he ſuſpested him, and by Warrant was 
inion ©r0ug/ht before a Fuſtice of Peace, and bound over to the Seſſions, and the 

of 3 Juſtices, Detendanr to proſecute him, and there he was indited and acquitted; 
uſe all the Plaintiff replied, and confeſſed that they were flole and brought to Mar- 


that w3 (Leet at B. where he, being Butcher, boug ht and tolle them, and afterwards - 


done after Kur ; g 

he W was indicted for ſtealing them, and acquitted, abſque hoc that he refuſed 

2 * to ſhew the Skins to the Defendant. The Court / tl of Opin, t 

bur 7. this ou a good ne would adviſe; but the ſame was never 

4 r moved again, an to be compromis' d. 3 Bulft. 284. Hill. ac. 

= N Weale v. Wells. 1 FE &7 : | * a, ; 

Action for FRI - 2 2 

the charging him with Felony, and for all that was done before the W. F, T. di 

2 — . that . at ſhould be 3 for the Phaintif, becuaſe 5e un the Neg 
nt 


was no Juſtification for what was done before the Warrant; but at ; 
the Defendant, —Rall Rep. 438. pl, 4. 8 C. adjornatur. 5 * W was given for 


- ” 


10, Caſe 


any other Acquittal than that whereof 


r „ RIS tn %YS . 
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10. Caſe for that the Detendant cauſed him to be indidted at &c. for 
Perjury, upon the Statute of 5 Eliz cap. 17. and that he was arraign'd 
tor the fame &c on the 18th of September, in the Year &c. and that 
he was debito modo acguletatus on the ſaid Indictment remaining in the 
Court &c. And it was obhjected that the Plaintiff ought to have alleged 
that he was legitimo modo acquietatus z But Mountague and Doderidge 
argued ſtrongly that the Action lies, and ſaid that Cale differs much from 
Conſpiracy, and that the Indictment is not the Cauſe ot the Action, but 
the ſcandalous Words which may occaſion the Loſs of his Reputation, 
and rhe Damage received by him is Cauſe ſufficient, tho* the Jury had 
found Ignoramus, but that Conſpiracy is a ſtrict Action in which he ought 
to be debito modo acquietatus by Verdict. And this was the Opinion of 
che Court at this time. Palm. 44. Mich. 1) Jac, B. R. Taylors Caſe. 

11. Caſe for malitiouſly preferring an Indictment againſt the now 
Plaintiff for Felony, and iuciting J. . to give Evidence that it was true, by 
which the Plaintitf was bound to anſwer it the next Aſſiſes, and there he 
was acquitted, It was argued that tho' it was not thew'd in the Decla- 
ration tbat the Bill was found; yet Hobart Ch. J. held it was a great 
Scandal to give this Matter in Evidence to a Jury, for which the Action 
lay. No judgment was then given; but the Reporter ſays he heard the 
Judgment was afterwards given tor the Plaintiff; but ſays quere bettes 
of that. Win. 28. 54. Mich. 20 Jac. C. B. Wright v. Black. 

12. Action on the Caſe in Nature of a Conſpiracy is not bound to any 
preciſe Form as a Writ of Conſpiracy is, but is to be form'd as the Matter re- 
quires, and rheretore ies, tho” one only does it; and tho? no Acquit- 
tal, but an Endeavour falſo & malitioſe to indict one by which he is 


grieved by Impriſonment, or otherwiſe, tho' there was an Ignoramus 
it; per Cur. Jo. 94. Hill. 1 Car. B. R. in Caſe of Smith v. 


upon 

an "A | 
13. Caſe for that the Defendant ex malitia (but did not ſay falſo) im- 

poſed Felony on the Plaintiff 's Wiſe, and before a Fuſtice of Peace falſo & 

malitioſe charged ber with Felony. It was moved in, Arreſt of Judgment, 

that it was hot ſaid that be falſo impcſed upon her the Crime of Felony, Sed 

non allocatur ; for having ſaid that the Defendant ex malitia impoſed 

on her the Crime ot Felony, that implies he did it falſo. Cro. C. 271. fl. 

6. Mich. 8 Car. Manning v. Fitzherbert. n 8 
14. Caſe in the Nature of a Conſpiracy, for that the Defendant falſo 

& malitioſe cauſed ſuch an Indidi ment of Perjury to be written, contain- | 

ing hand falſam materiam &c. reciting it verbatim, and exhibited ir 3 

the Grand Jury, and procured it to be found, and that afterwards S. one 

of the Fuſtices of the Peace of Middleſex, delivered it with his own Hands . 

to the Fuſtices of Gaol-Delivery Ec. whereby he was brought to the Bar, © Ao 

and arraigned, and acquitted. After Judgment tor the Plaintiff in C. B. it 


— 


was aſſigned tor Error, that the Declaration was not good, becauſe it is 
only'by way of Recital of the Indictment; fed non allocatur, for it is /eribi  . - »/ 
fecit talem falſam materiam, which is a diret# Affirmative. 2dly, Becauſe +» 
he doth not ſhew- that he was in the Goal, and then the Juſtices of - © 
Gaol-Delivery cannot meddle with him; ſed non allocatur; for duff a 
ad barramt ſub Cuſtodia ſhews him to be in the Gaol. Cro. C. 353. pl. 8. 
Paſch. 15 Gar. B. R. Bagnal v. Knihgg r. e 
. 15. In Caſe tor preferring a Bill of Indictment of Felony againſt him; 
it was moved in Arreſt that falſo was not in the Declaration, nor was it 
faid chat the Indictment was deliver'd to the Grand jury but to the 
- Court.” But it being ſaid to be malitioſe, Roll Ch. J. laid it cannot be 
malirioſe unleſs it be alſo falſo, beſides falſb is expreſſed in the Beginning of 
the Rötoru, and it is not necellary to repeat it throughout the Record 
for the Words ſubſepuent are coupled to the precedent ; and a Bill of 
Indictment is to be deliver'd to the Court, and the Grand Jury receives 
from thence. Sty. 374. Trin. 1653. Kitchinman's Caſe. 
. K | 16. In 


= 


% 


Sid. 95. pl. 16. In Caſe for that the Defendant crimen Feloniz ei impoſuit, the 
21.8. C ard Defendant as to the Lmpoſitiott of Felony, orherwiſe than by ſpeaking of 
CERT ſcandalous Words, pleaded Not guilty ; and as to ſpeaking the Words 
pl 9 >© that it was not inira duos Annos. Per Twiſden J. it the Words are ac. 
and S P. tionable at firſt then the Damages aſter do not give Cauſe of Action, and 

the firſt Plea is a tull Bar and the other fruit leſs. And ot that Opinion 

was the whole Court, and ſo judgment for the Defendant niti &c. 
Raym. 61. Mich. 14 Car. 2, B. K. Saunders v. Edwards. 

17, In Action pag | e Caſe, quod falſo & malige crimen ſclonie a 
impoſuit & quandam Billani Indi afnefti ſeribi fecit continens hanc fallam 
 materiam ſequentem, viz, &c. Wild excepted in Arreſt of Judgment, in 
chat the Malitioſe is not added to the latter Pare of the Preterment of 

the 74 nent. Sed not allocatur; but Malitioſe being in the Be inning 


— 


to the whole Sequel, altho* one Part do not depend on the other, = 


ers it doth. Judgment for the Plaintiff, Niſi. 1 Keb. 697. pl. 20. 
Paſch. 16 Car. 2. B. R. Atkins v. Down. 

19. In Caſe for falſely indicting, it was moved in Arreſt, iſt, That 
the Plaintiff declares quod juratores dixerunt quod ignorabant, Cinſtead 
of Ignoramus) &c. The whole Court (abſente Wild) held this a good 
Declaration ; and it was agreed by the Prothonotaries to be the common 

Form either to ſay Quod ignorabanr, or fuerunt ignorantes. 2dly, That 
the Exhibiting this Indictment is in Courſe of Juſtice, and it would be 
great Diſcouragement to the Execution of Juſtice on Malefactors, if Ac- 
tion ſhould he upon every Ignoramus return'd, and that falſo & mali- 
tioſe are Words ot Form. Judgment was arreſted. 2 Jo. 20. Caſes in 
C. B. Paulin v. Shaw. | | 

Sid. 95. iv 19. In Caſe the Plaintiff declared that the Defendant malitioſe crimen fe- 
1 the Jonie ei impoſuit, and did not mention any Felony in particular; and yer 
Caſe, ſays it held to be well enough. Vent. 264. Mich. 26 Car. 2. B. R. Anon. 
Kader ſuch Declaration is good ; but that the Plaintiff ought to prave the Special Matter. But the 
eporter ſays Quære, becauſe it ſeems it would be miſchievous; for that the Defendant on ſuch Decla- 
ration could not know how to defend himſelf, ſince he is not particularly charged, 


AanRr mw wm vwty Q RAU to ww a= 
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In the De- 20, Caſe, for a falſe and malicious Proſecution of a Suit in an inferior 
— Court, and ſaith only ab/que cauſa juſta; and held naught, wee it 
Thfendant might be with a probable Cauſe, and if there were a probable Cauſe tor 
for malici- the Suit, then it could not be malicious, and this Action will not lie: 
ous Proſecu- abſqus aliqua cauſa will do, or fine cauſa juſta vel probabili ; but Aſque 
. * cauſa juſta is not good for the Reaſon atorefaid ; and Judgment for Be- 
9 — fendant. 2 Show. 154. pl. 139. Hill. 32 & 33 Car. 2. 13 R. Box v. 


probable Taylor. | 
; per | 15 | | +” FF 
Hol ©. ]. 6Mod. 176 Paſch. 3 Ame; B.R, Mariell v. Tracy & af 
the Caſe of an [ndifment the laying it falſo & malitioſe, without probabili is enough 
But in Action for a malicious Proſecution, thoſe Words mu be in. hk 10 4 1 l 11 
Ann. B. R. Jones v. Gwinn, cites Cro. J. 193. 40 2 Mod. 51. Jo. 93. 94. 
The Words 3 5 rationabili S probabili canſa, are not always neceflary to be uſed; and no Autho- 
rity has been cit 1 * 8 Ry, tho — 1 * been cited, in which they re wanting; 
and the malitioſe implies it to pe abique rationabili & probabili cauſa, and a great deal , 
Parker Ch. J. in delivering the Judgment of the Court, to Mod. 214. 215. Jones v. S e; per 


21. Caſe, for tha the Deſendant tali dis & loco fa} & malitit/e 


crimen felonie impoſuit. It was moved that it was too al : 
certain; and 4 2 no other Act is neceſſary ai be alleged. 8 go — 


Words importing a Charge of Felony will not be Proot of it; there 
muſt be Proof of ſome A. Judgment tor the Plainciii Show. 282 
Mich. 3 W. & M. Haynes v. 2 2 e ”" "0 Py 
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Actions [Caſe. 36 
22. Caſe for malicious Holding to Special Bail without Cauſe. The Sum 1 Salk 15. 
+ which he was arreſted ſhould be thewn, It was objected, that this Le * 2 C. 
Matter could not be ſpecially ſhe wn, becauſe the Writ remains in the cardin ly by 
Hands of the Officer. It was anſwered, that the Plaintiff might have Holt Ch. ]. 
moved the Court that the Sheriff might have returned the Writ, and then and thar this 
all would appear; belides the Warrant under the Hand of the Sheriff 0 3 3 
the Bailiff would be good Evidence, 12 Mod. 273. Hill. 11 W. 3. Ro- . 
bins v. Robins. 5 not till the 
original Ac- 


ion i emined._———L4. Raym. Rep. 503. S. C. and S. P. accordingl r Cur. But judgment was 
4 on Account of the new manner of Pleading &c. ingiy pe Judg | 


PE 


23. In Action on the Caſe for a malicious Proſecution, the Plaintiff The Plain- 
muſt ſkew what became of the former Action. 10 Mod. 145. Hill. 11 Ann, tif brought 
B. R. adjornatur. Ibid. 209. Hill. 12 Ann. B. R. S. C. adjudged for the upon the 
Defendant, Parker v. Langley. GG { inſt 
: | | the n- 
dant, for maliciouſly proſecuting him in the Sheriff of London's Court, without any true or probable Gauſe 
ariſing <vithin the Juriſdiction of the ſame Gurt; but did not ſhew what was become of that Action. 
Defendant demurr'd generally, and ſudgment was given for the Defendant ; and the Court ſaid that it 
had been reſolved, upon great Conſideration in the Caſe of Parker v. Langley, that it is neceſſary 
for the Plaintiff, in an Action for a malicious Proſecution, to ſet forth what is become of that Profecu- 
tion, and diſallow'd the Entry in * Lutw. 68, 69. MS. Rep. Mick. 4 Geo. B. R. Blackgrave v. 


Oden. | ax 
, The Caſe of Pritchard v. Papillion, Paſch. 36 Car. 2. 


24. But a Verdict, or a Plea in Bar, admitting and confeſſing the firſt 
Action to be talſe and hopeleſs, may cure this DefefZF in a Declaration. 
10 Mod. 210. per Parker Ch. |. in Caſe of Parker v. Langley, cites 
Raym. 418. 2 Keb. 456. 753. 3 Keb. 781. $ it the firſt Action goes 
off by NVonſuit, tho* it may be ſaid that in another Action for the ſame 
Cauſe, a Verdict may be given inconſiſtent with the Verdict given in the 
preſent Caſe; per the Paſſibility of ſuch a Verdict in a future, and nor ex- 
iſting Action, thall not hinder bringing ſuch Action as this; per Parker 
Ch. J. 10 Mod. 210. in Caſe of Parker v. Langley, cites Aſhton, 4o. 
Brownl. Rediv. 61. Robinſon Ent. 91. £2 


m _ 
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(T ; c) Pleadings Sc. in Actions on the Caſe in Genera 
Nonfeaſance, Misfeaſance GS. 


1 KReſpaſs upon the Caſe, that the Defendant held 2 Houſes and 20 

1 Acres of Land &c. in B. by reaſon of which he and all Ter- 
ant thereof have uſed, Time out of Mind, to repair and amend all 
Rivers and Banks, and he has not done 7 by which 30 Acres of the 
Pini are ſurrounded, fo that he loſt the Profits of it for 5 Years, to 
the Damage of 30 l. and the Writ was contra pacem, and therefore abated. 
Br. Action ſur le Caſe, pl. 20. cites 45 E. 3. 179. | 
1 K* upon the Caſe, inaſtnuch as the Defendant holds certain 
Land in R. by which he ought to cleanſe and repair the Dirches and 


2 PA 


Banks, and did not ſbem where he ought to cleanſe the Ditches and 

| 8,” nor in what Vill, and therefore the Writ ill. Br. Action fur le 
* If the Plaintiff recovers, [in Treſpaſs on the Caſe for not repairing 
y" all, by which the Land ot the Plaintiff is ſurrotinded].the Defen- 
8 ſoall be diſtrained to repair; per Thirne. Quod non negatur. But 


Brooke 


— — 


2— 
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Brooke ſays mirum in this Action; but chat it ſeems to be Law in Afliſe 
ot Nuſance. Br. Action ſur le.Caſe, pl. 32. cites 7 H. 4.8. 

4. Treipaſe, inaſmuch as the Detendant and thoſe whoſe Eitate he 
has in 3 Acres ot Ladd in B. nſed to repair certain Banks of the ea, any 
for not repairing, the Sea has ſurrounded his Land; and the Dejendant de. 
manded the View of the Land, by which he ſhall be bound to repaur; & non 

| al locatur, by which the Deſendant ſaid that he himſelf has nothing in this 
"Wee Land, by te 5 he Hall be charged to repair SC. unleſs in fure Uxoris, 
who 15 not named; judgment ot the Writ, by which it was awarded that 
the Plaintiff ſhould take ONS by his Writ. Quod nota. Br. Action 

ſur le Caſe, pl. 36. cites 7 H. 4. 31. * 

„ ef of Fd boa Nonfeaſance, or Non-repairing &c. by which 

the Land is ſurrounded, there the . ſhall not be Ji Armis. Br 
| Action ſur le Caſe, pl. 46. cites 12 H. 4. 3. | 
S.P. Br. Fre- 6, Treſpaſs upon Ehe Caſe Was wink againſt the Maſter of St. Mark 
ſcription, pl. in Briſtol, that the ſaid Maſter, by reaſon of his Tenure, og to cleanſ; 
2 ene n 4 Ditch ; and he and all other Tenants aforefaid having the ſaid Ditch, 
both Books ought and uſed to cleanſe and repair, and uſed to do ir Time our of 
are miſtaken. Mind, the ſaid Maſter had not cleanſed the Ditch, by which the Water, 
For itis12 hic h ought to have its Courſe there, was turned ny its direct Courſe, and 
4 SP has ſurrounded 20 Acres of Land ſown. Skrene, We and our Predeceſſors 
** hat e been ſeiſed ot the Tenure &c. Time out of Mind, by which the 
Writ ſhould be, that we and our Predeceſſors have cleanſed the Ditch, by rea- 
ſon of ſuch Tenure, Time out of Mind; Judgment of the Writ, and becauſe 
it was not in ſuch Form, or that another and his Predeceſſors or Anceſtors, 
Time out 4 Mind, whoſe Eſtate the Defendant has; therefore the Writ 
was abated by Award. Quod nota, Br. Action ſur le Caſe, pl. 47. cites 
12 Hi. 4 * 7. 
> ados upon the Caſe lies as well for Non-feaſance of a Thing, as 
for Mt rhe wy Br. Action fur le Caſe, pl. 71. cites 21 H. 7. 30. 
g. Treſpaſs upon the Caſe by the Bithop of Sarum, and counted that 
King R. 2. granted to F. his Predeceſſor View of Frankpledge, Aſiſe, and 
Aſſay &c. and ſeveral other Things in all bis Lands and Fees, and count- 
ed further, that F. the Predeceſſor was ſeiſed of the Vill of New Sarum, and 
that this Plaintiff is alſo ſeiſed, and that the Defendant diſturbed bim to col. 
lei Fines and Amerciaments there, and becauſe it is an Action upon the 
Caſe, and that the Certainty ought to be compriſed in the Writ, and not on- 
1y in the Count, and he has not expreſſed in the Writ that the ſaid F. 10 
whom the Grant was made was ſei/ed of S. where Ec. at the Time of the 
Grant made, therefore ill; per Cur. Br. Action ſur le Caſe, pl. 14, 
citer 38 H. 6. 9. | 4 | 2 
9, For, per Priſot, the Writ in Action upon the Caſe ſpall be as certain 
as the Count, and ſhall have all that the Count has except the Year and the 
Day, and ©uantity or Certainty of the Land, but the Writ ſhall ſay that 
the Place where &c. was Parcel at the Time of the Grant, and ſo was 
the Opinion of the Court. Ibid. = 
10. Action upon the Caſe, where the Plaintiff delivered Goods to the 
| Defendant, and the Defendant for 10 f. promiſed to keep them ſafely, and 
did not, ad damnum &. Non babuit ox deliberàt is a good Plea ; per Fitz, 
herbert and Shelly J. Br. Action ſur le Caſe, pl. 103. cites 26 H. 8. 
II. And in Action upon the Caſe that the Gods of the Plaintiff came to 
the Hands of the 1 and he waſied them, the Defendant ſaid that 
they did not come to his Hands, and a good Plea, and gave in Evidence that 
they were the proper. Goods of the Plaintsff. Ibid. cites Paſch. 34 H. 8. 
E. 285. 12. Cale, tor that H. being ſeiſed of an Houſe in L. let a Cillar zo the 
Ed. Plaintiff, and a Warehouſe over it to the Defendant, who laid ſo great a Bur- 
wards's Calc. then in the Warehouſe, that by the Weight thereof the Floor broke and fell into 
the Cellar, and beat to Pieces 3 But ꝙ Niue; the Defendant pl Nn 
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Bill was * in placito Tranſgreſſionis, and the 
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72 Aid Floor had ſuſtained as great a Weight, and that for ELL of re- Cauſe of the 


di ' - urrer 
thoſe to Whom the Warehouſe did belong it was ſo ruinous * 


in 
bar abr bot of the Cellar broke &c. Adjudged upon Demurrer for overloading 
the Plaintiff, and affi rmed in the Exchequer Chamber, for the Plaintiff was laid to 


had 1 * alleged, that the Floor broke by the Weight, which ſhould be malitioſe 
have been 


. 
4 


confeſſed and avoided, or travers d; and the 3 N lead- 2 >) 


ing that it bore as great a Weight, is only Argumentative. 46. held Dns 
Yo that the 
ec 


Fach. 36 Eliz. Edwards v. ender. 
1 | a was not 


good for want of a Traverſe, becauſe he is charged with a Male-fcaſance ; but Manwood Ch. B. e 
contra ftrorgly ; for the De fendatſt confeſs'd that it fell, and ſhewed how. But Gent and Clerk ſaid, 
that here being an ill. Act expreſsly ſuppoſed, ought expreſsly to be traverſed, and they ſaid, that fo 
was the Opinion of the —44 5 — with whom they had conferred, and therefore, againſt the Opinion 
of Manwood, gave Judgment for the Defendant.— 2 Le. 93. pl. 116. S. C. e accordingly, and 
afterwards affirmcd in the Exchequer Chamber. ' 


= 13. In Caſe for hindering au Officer to exerciſe his Office and take his S. C. cited 


and laid it Ji & Armis, the Court reſolved the Writ and Count Arg: Poph. 
and took a Diverſity between Non-teaſance and Mis-feaſance; ibià 11. 
that tor Non-teaſance or Negligence it never ſhall be ſaid Vi & Armis, cited by Do- 
it being Oppoſitum in ObjeEto ; But when there are 7wo Cauſes of an Ac- deridge J. 
tion on the Caſe, the one Cauſa cauſans, and the other Cauſa cauſata, * to 
the Cauſa cauſans may be alleged Vi & Armis, becauſe this is not the Ts "IM 
immediate Cauſe or Point of the Action, but Cauſa cauſata, as 12 H. 4. S. C. cited 

3. a. the putting the Dung into the River was Cauſa cauſans, and there- Arg. Raym. 
tore may be Vi & Armis, but the Cauſa cauſata, viz. the Point of the N 
Action on the Cafe, was the drowning of the Plaintiff's Land; far in * = of 
the principal Caſe, the hindring the Exerciſe of the Office is Cauſa cau- deridge and 
fans by which he loſt his Fees, which loſing the Fees is Cauſa cauſata, Jones ]. ſaid, 


and the Point of the Action. 9 Rep. 50. b. Trin. 8 Jac. che Earl of chat true it 


Fees, 


Shrewsbury's Caſe. | i he 8 
ak ga” which the 
Nufance is done be a Treſpaſs to the Owner, it ſhall be Vi & Armis. 8. C. cited 2 Roll Rep. 


248.——8. C. cited Cro. C. 325. in pl. 7. Arg ———S. C. cited Cro. C. 377, 378.—2 Brownl. 337. 
ſame Diverſity by Coke Ch. J. Paſch. 8 Jac. in the Earl of Rutland's Caſe, which ſeems to be S. C. as 
the Principal Caſe of 9 Rep 50. : | 


14 Caſe, for that he had a Meadow &c. and that the Defendant Vi &9 
Armis eretted a Bank, per quod the Water overflowed and drowned his Mea. 
dow. Upon a Demurrer it was objected, that he ſhould not have decla- 
red Vi & Armisin-an Action on the Caſe ; beſides, he could not erect a 
Bank Vi & Armis on his own Land; ſed per Cur. the Vi & Armis goes 
z0 the eretiing the Bank, which was only an Inducement to the Action, and 
the Overfowing was the Point of the Aion, which is not alleged Vi & 
Armis. judged good. 2 Roll Rep. 248. Mich. 20 Jac. B. R. 


It was adj 
Whiting v. Beenway. | 
115. A Difference was taken by Jones J. that where the AF is a 
Treſpaſs and aNuſance, there it may be laid to be V & Armis, but if it be a 
Nuance only aud not a Treſpaſs, it is otherwiſe ; As if I have a Way over 
Mother Man's Land, it a Stranger digs in the Land ſo as I cannot have 
the Way, now becauſe it is a Treſpaſs to the Owner of the Soil, in my, » 
Alion on the Caſe againſt a Stranger I may have Vi & Armis, but I 
de Owner the Way, there Vi & Armis ſhall not be in my Action 
en the Caſe. Poph. 170. Paſch. 2 Car. B. K. 
16. In Caſe for keeping a Dog that bit his „ 7 &c. the Recital of the * See Tit. 


eclaration was in placito Treſpaſs 
Y, 2) pl. 


anſrreſſionts ſuper. Caſum, but upon Exception taken it was held good. (N. 2 
8 8 254 pl. 5. Falch. 8 Car. R. Boulton v. Banks. 3 the 1 
| there. 


3 | | | | 3 

5 * The Record was Lueritur in Placito Tranſgreſſionis pro eo quod Vi S. C. cited 

| &. mis cept & chaſeavit his Cattle into the Cloſe of F. FS. It was mo- Hob. 180. 
ps c 44 * 4.4 * Gr 3 L 4. 4 3 2 


ved N. 215. at 


\ 


ard ved in Arreſt, that the Bill recites it to be Placitum Tranſgreſſionis, and 
00-3 the Dec lation is Vi & Armis, and therefore ſhould have concluded 
Bill be gene- era Pacem ; but it was anſwered, that this is an Action on the Cale, 
* . N it not being brought merely for the raking or chating ot his Cactle, bur 
Aal. nor for an eſpecial Wrong, viz. for 2 into another's Soil, ſo that they 
ſuper Caſum, were Treſpaſſors there, and he forced to compound for the Damage; 
ſpecially, Abd the Vi & Armis does not prove it to be an Aktion of Treſpaſs; tor 
gb . they may be in an Action on the Caſe ; andthe Recital of the Bill being 
Aer. in Placito Tranſgreſſionis does not neceſſarily make it Treſpaſs only, 
but may ſerve tor Treſpaſs on the Caſe ; and per tor. Cur. adjudged tor 
the Plaintiff Cro. C. 325- pl. J. Mich. 9 Car. B. R. Tyffin v. Wing. 
eld. 
, 18. In Treſpaſs on the Caſe for falſe Impriſonment, it was moved in Ar. 
reſt, that the Declaration wanted Vi & Armis, this not being a mere Ac- 
tion on the Caſe, but is in its Nature an Action of Treſpals. Roll Ch. 
J: ask'd what they ſaid to the Caſe Quare fregit ſuum Mill-dam, which 
ad been adjudg'd good Without Vi & Armis as well as with it. And 
| faid, that with Vi & Armis it is Treſpaſs, and without it it is an Action 
ON the Caſe, andthat it is a plain Action on the Caſe, for in the Record it 
is with an Et quod cum; and Bacon J. ſeems to agree, Sty 130. Mic}, 
24 Car. Sir A. A. Cooper v. St. John. ; 

19. In Action on the Caſe tor indicting the Plaintiff; if the Indiffment 
was found by the Grand Fury, the Defendant ſhall not be obliged to ſhew a 
probable Cauſe, but it ſhall lie on the Plaintiff's Side to prove an expreſs 
Rancour and Malice; per Cur. 1 Salk. 15. pl. 5. Mich. 10 W. 3. B. 

R. Savil v. Roberts, 2 | 


— — — 
(U. c) Where ſeveral 


Action. 
8. P. . I. SSISE was brought of two ſeveral Eftovers in two Places, and well. 
— AF a A Br. Joinder in Action, pl. 49. cites 7 A1l, 18. 


the Common Law, and the other by Statute. Br. Plaint, pl. 29. cites 11 AL. 13. 


2. 0 of one and the ſame Aſſiſe of Land and Cawſey. Br. Joinder in 
Action, pl. 49. cites 7 Aſſ. 18. Hh 
Br. Plaint, g. So of one and the ſame Aſſiſe of two ſeveral Rents; and one and the 
E 1 fame Plaint ſhall ſerve; quod nora, Br. Joinder in Action, pl. 49. cites 
50 7A 18. | 
S. P. of two 7 18 | | 
Rent-Ser- . 
vices, and the like of two Rents in Groſs, 


Br. Joinder in Action, pl. 118. cites 14 E. 3. that a Man may have one and the ſame Aſfiſe of ſere- 


ral Rents, but that there ſhall-be ſeveral Plaints, and not one and the ſame Plaint of both, 


/ 


blada' ſua apud B. nuper creſcen meſſuit &c. Et blada & alia bon 


cepit &c. For Proclamation lies in the one, and not in the other. Thel. 
Dig. 106. lib. 10. cap. 15. 8. x. cites Paſch. 11 E. 3. 41. Contra Trin. 


29 E. 3.48. in Oyer and Terminer, and 29 Af 3 . 1 
J. Tf Land of Gavekkind deſcend 10 two Sons, and they enter, and are 
diſſeiſed, the one dies without Iſſue, and the 22 dies ſtiſed, and his 
Son enters and dies ſeiſed, and his Fir enters ; and the Son, who ſurvived, 
brings Writ of Entry 15 Diſſeiſßis againſt the Heir of the Son of the Diſſeiſor, 
he ſhall have ſeveral Writs, che one of his own Moiety, and the — 

f , ; 0 


Matters may be joined in one 


4. A Man ſhall not have in one Writ Ejeltment of Ward and Hyd | 
ſn 


1 
a 
— 
a 
| 
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Actions | Joinder.] 39 
be Moiery of which the Right is deſcended to him by his Brother; 
ere the Writ ſhall abate. Nota. Br. Joinder * Action, pl. 
i E. 3. 13. 

Man ſhall have one Writ upon the Statute of Labourers againſt 
the Maſter jor the Retainer, and againſt the Servant for his Departure out 
of his Service. Thel. Dig. 106. lib. 10. cap. 15, S. 2. cites Hill. 29 E. 
3.7. and Mich. 28 E. 3. 97 4 

. Where one is outlaw'd at the Suit of divers Perſons in ſeveral Ac- 
tions, he ought to /#c ſeveral Scire Facias's. Thel. Dig. 106. lib. 10. cap. 
15. 8. 4. cites Paſch. 29 E. 3. 43. N N 

g. One Hire Facias lies upon the Recognizance, for the good Behaviour 
enter d into by the Principal and his Surety; for though they are bound 
ſeverally, yet it is but as one Recognizance. 2 Roll Rep. 200. by 
Mountague Ch. J. Mich. 18 Jac. B. R. cites 29 E. 3. 33. 1 

9. One Writ, of Attachment, upon a Prohibition was maintained by ſevera] But Ibid. 

Pune per Vadios s, the one againſ# the Official for holding the Plea &c. and 2 og 
the other againſt the Party, becauſe he had ſued contrary [tro the Prohibi- 19 UH. 6. "IF 
tion] &c. Thel. Dig. 106. lib. 10. cap. 15. S. 5. cites Hill. 33 E. 3. where 


1 | Newton 
Briet hm | f ſeemed to 
7 | doubt if ſuch Writ was good. 


10. Falſe Impriſonment, for that he took him at F. in the County of E. 
and carried him to O. in the County of S. and there detained him till he had 
made Fine of 101. and the Action was brought in the one County, but it 
did not appear in which. Chelr. ſaid he oughr to have two Actions in 
this Caſe ; but the Defendant was awarded to anſwer. Quod nota, Br, 
Lieu, pl. 23. cites 38 E. 3. 34. | 

11. Writ of Treſpaſs was Ouare Parcum ſuum fregit, and afterwards 

Duare arbores ſuas ſuccidit & aſportavit &c. and adjudg'd good, 
rte 2 Quare s. Thel. Dig, 107. lib. 10. cap. 15. S. 23. 
cites Trin. 38 E. 3. 19. . 

12. It was agreed that a Man may have as many Treſpaſſes in one ang Several Treſ- | 
the ſame Writ as he will, and it Vi & Armis be at the Commencement, it P. 
ſhall refer to all the Matters entuing, Br. Treſpaſs, pl. 112, cites 38 E. may _— 
3. 15. 16, | n in one Wirk, 
e PE | OS | but not 
where Common Law gives one, and Statute Law gives another, Jenk. 24. pl. 46. 
As an Action of Treſpaſs g a Statute, and an Action of Detinue at Gommon Lau, cannot be joined, 
3% 6.53. 11 Aſſi ſe, pl. 13. But many Treſpaſſes at Common Law may be, joined in one Writ, many 
elinues, Waſe &c. Jenk. 211, pl. 46. | op 0 


4 But it ſeems that Treſpaſs Vi & Armis and Treſpaſs upon the Caſe Treſpaſs Vi 
hall not be join'd in one and the fame Writ, for they are of diverſe Na- * 5 
eures. Br, Treſpaſs, pl. 112. cites 38 E. 3. 15. 16. 4 upon ths Caſe 4 


one and the ſame Writ. Br. Double Plee, pl. 108. cites F. N. B in Writ of Treipa ver 
A 2 Action of Treſpaſs and a ſpecial Action on the Caſe may be join'd in one Action; as Treſpaſs 
vill lic for entring the Houſe of the Plaintiff and breaking his Cheſts and carrying away his Goods, and 
ſor beating his Servant, 2 quod ſervitium amiſit. Agreed: All 9. Paſch, 23 1. f R. Vincent v. 
Furſy.———Sty. 43. S. C where 8 P. was moved but bot reſolved. e I 4. . 
Treſpaſ Hi & Armis for entring his Cliſe 13 — down his Booths. (in a Fair) d bim 
to xreft new Booths, by Reaſon whereot the Plaintif loſt the Proſits of Piccage and "Stallage. It was 
moved- in Arreſt that the . the Building new Booths ſounds wholly in Caſe, ang therefore is 
incompatible with the firſt Part of the Declaration which is Vi & - Armis, tf 5 in the firſt. 
ſe being a Capiatur, but the laſt is only a Miſericordia Sed non allocatur; for ndering Ec. 
is aid only in Gm of the firſh afs See. and of the ſame Effets as a Per quod in a Declaration, 
wikh is osten uſed in Actions of Treſpaſs Vi & Army, to let in the confegneniial Damages cc. and 
one Flea goes to the Whole; for it the Defendant had pleaded a Licence from the Plaintiff to emer the 
Cloſe, that would have becn a good 1 of the Treſpaſs. And Judgment for the Phaintif® .-- 
Carth, 113. Paſch. 2 W. & M. i B . Drake v. Cooper. 8. C. cited Ld, Raym Rep 273. i 
Caſgof Gurtney v. Collet. | W l Wt WE TS. JO 
y | | Treſpaſs 
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. 


: eaking his Goſe, treading down the Graſs, and lay ing Nets on the Soil, and for carry in 
—— bis Fi 1 — eo 21155 Defendant Vi & Armis did Welk down certain M cares, whereby 5 
Water overflow d the Piſcary of the N adjoining, per quod the Fiſh eſcaped ont of the Piſcary, and the 
Plaintiff aud his Servants were hinder d from fiſping there. Verdict pro e And moved in Arreſt of 
Judgment, that here Treſpaſs and Caſe were joined together, which could not be; but it was urged on 
the other Side that it was all Treſpaſs, and that the Per quod was only in Aggravation of Damages, and 
this Term the Court was of Opinion that it was all Treſpaſs; and Judgment was pro Quer. 12 Mod, 
164. Hill. 9 W. A Courtney V Collet—Carth. 436. S. C. adjudged accordingly — d. Raym! 
Rep. 232. $.C. The Court thought this a plain Treſpaſs; for the cauſing a Superfluity of Water to 
overflow the Plaintiff's Fiſhery is a plain Treſpaſs, and the Per quod the Fiſh eſcaped, is but in Aggra- 
vatio Dama Sed adjornatur. 

* can x Leo be "old that haue different Judgments, as Treſpaſs and Treſpaſs on the Caſe are two 
diſtinct Things of different Natures ; and tho if Vi & Armis is put in, in Treſpaſs on the Caſe for Male. 
feaſance, it will not vitiate, ye: the Judgments in Treſpaſs and Caſe are different ; for in Treſpaſs the 


udgment al is capiatur ; but in Treſpaſs on the Caſe, tho" Vi & Armis be inſerted, yet the 
Fodgmen "is Quod 2 in Mi Car. Ld. 
ey v. . * 


ſericordia; per Raym. Rep. 273. Mich. 9 W. 3. in Caſe of 
Br Ifues. 14. Action upon the Statute of Marlebridge, that the Defendant diftrain'd 
Joineh, pl. in 5 High Street, and detain'd them till Plaintiff made Fine, where the 
— — one of them is by the Common Law and the other by the Statute, and yet 
7 ©4208. good becauſe the one is purſuant upon the other, Br. Joinder, pl. 42. cites 


cites S. C— 39 E. 3. 20. 


Heath's Max. 15. A Man ſhall have one Writ of Debt where Parcel of the Debt is 
cies * due by Obligation, and Parcel by Contract. Thel. Dig. 106. lib. 10. cap. 
4 accord. 15. S. 9. cites Paſch. 41 E. 3. Damages 75. 
caſe there Debt is the only Cauſe of Action. 
Theol. Dig. 16. Scire Facias to execute a Fine Jevied of one Manner and 2 Parts of 
106. lib, 19 another Manor to one for Life, the Rever/jon in Tail to R. D. of one Part, and 
22 of another Part to A. for Life, the Reverfion in Fee to R. and the Heir 
Paſch. 43 R. brought Sire Facias to execute the Tail, Judgment of the Writ, 
— 12 AC. becauſe he demanded divers Efates, therefore he ought to have ſeveral 
* HWrits; & non allocatur, becauſe it was by one and the ſame Fine; 
Quod nota. Br. Scire Facias, pl. 24. cites 43 E. 3. 11. | 
7. In Writ of Audita Quærela was compriſed, that he ha performed 
all the Canon's the Defeaſance, and alſo bad releaſed all Actions &c. 
et the Writ ſhall not abate; for he may hold himſelf to one. Thel. 
Dig. 106. lib. 10. cap. 15. S. 13. cites Mich, 44 E. 3. 36. 

Heath's 18. But a Man have Detinue of Charters and of Chattels in one 
Max 2 Writ. Thel. Dig. 106. lib. 10. cap. 15. S. 6. cites Mich, 44E 3. 41. 
Brief 583. FOE Ec Lu AY 
cauſe there 3 | | 

Ache Grand of the Aion. 


Br, oinder 19: Detinue of aCheft and a certain Sum of 11 and 5 » 
In _— and ſhew'd ret the Contents of yy ns what Fats tobe 7 
E cern d, and both in one and the ſame Writ, where the one demands Pro- 
- © - ceſs by Capias, and of the Cheſt and Money, and of the Charters, Special 
lies only in Diſtreſs, and not Capias or t, and yet good. Br. De- 
nee 14 3 . er ; 
Br. Joinder 20. A Man ſhall not m itle in one Writ of the Sei j 
in Action, of #200 Anceffors. Thel. Dig. 106. lib. 10. Cap. 14. 8. 1. Patch. os 
1 E. 3. 14. e K | 
Nor upon Diſſeiſn. done to ce Anceſtors. Thel. Dig, 106, lib. 10. 4 14 8. 11. ins Paſch, 31 
. Fs, [0 | « If 


ere. 
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9 ners are diſſeiſed, and the one has [ſſue and dies, and the other dies with out Iſſue, the Iſſue 
—_ - 18 94 — and 2 W rit of Entry of the W hole againſt the Diſſeiſor but veral Writs. 


Br Joinder in Action, pl. 101. cites 31 H. 6. 8. 


— —— — 


21. One Writ upon the Caſe was maintained for Diſturbance to hold Heath's Max. 
a Leet, for difturbing of hi Tenants and Servants from collecting Tithes, tor 254 ff S. C 
Menaces made that the People durſt not come to the Chapel of the Plaintiff to chat in 
their Devotions and Offerings, and tor taking of his Servants and Chat- Things of 


* Thel. Dig. 10). lib. 10. cap. 15, S. 15. cites Hill. 19 R. 2. Action the like Na- 
ſur le Caſe, 52. 2 — De- 


may contain divers ſeveral Torts as theſe are in the principal Caſe. 


22. A Man may have Debt and Detinne in one and the ſame Writ by Thel. Dig. 


. ; ; . 107. lib.-10. 
ſeveral Præ cipes, tor they are of one and the fame Nature. Br. Joinder '* 5 26.6 16 


in Action, pl. 99. cites 3 H. 4. 13. g. Þ cites 
TEE, : Paſch. 5 E. 
3. 181. and 11 H. 6.60, and ſays, that by the new Nat. Brev. 152, it lies. [But I do not obſerve ĩt 
there.] Fut ibid 8 6, ſays the Opinion of Hill. 33 E. 3. Brief 913. is, that a Man ſhall not have one 
Writ of Debt and Detinue of Chattle upon Bailment &c. and cites 3 H. 4. 13. and 32 E. 3. Brief 288, — 
S. P. accordingly, L. P. K. 16. cites Raſt. Ent. 150. pl. 13. 174. pl. 15,—5 Mod. 92. Trin. 7 W. 
3, B. R. the Court ſaid it ſcemed ſtrange that Debt and Detinue ſhould be joined, becauſe thoſe Acti- 


ons have different Judgmeuts. 


23. Contra of Action of ſeveral Natures, as Debt and Treſpaſs, Debt 
and Account &c. Br Joinder in Action. pl. 97. cites 3 H. 4 13. 
24. Debt upon an Obligation of 20 l. aud demanded the ſame Sum and 
certain Chattles by one and the ſame Precipe ; Tirwit ſaid the Writ ſhall 
abate, becauſe all is demanded in one and the ſame Præcipe; but it was 
agreed, in the time ot H. 8. thara Man may have Debt and Detinue by 
one and the ſame Writ, by ſeveral Przcipes ; tor the one Hel be Debet, 
and the other Detinet. Br. Several Præcipe, pl. 5. cites 3 H. 4. 13. 
25. Ina Replevin the Plainriff counted of 4 Oxen taken at.divers Days 
and Places, and that the Deliverance was made of'2 &c. and that he yet * Thel. Dig. 
dietains the other 2, ad damnum 40s and did nat ſever the Damage, and 106. lib. 10. 
yet good; and fo ſee a Replevin of * ſeveral Takings, and ſeveral Days Pit; _ 
and Places, and one entite Damages. Br, Replevin, pl. 13. cites 7 H. . I 508. 
II, 29 E. z. 30. 
» 26. Treſpaſs by Executors of breaking Teflators Cloſe, and carrying away 
a certain Sum of Money, and admitted that it lies tor the Sum ot Money, 
but not for the breaking ot the Cloſe, and ſo it lies in Part, and in Part 
not. Br. Joinder in Action, pl. 26. cites 11 H. 4. 3. 
2. Audita Queiela containing 2 Matters, the one Performance of Con- 
ditions, and the other ot Deceii, jor delivering of the Statute, contrary to his 
Promiſe, and the Writ was againſt a Stranger to the Statute, and held 
-i1& per Opinionem. Thel. Dig. 106. lib. 10. cap. 15. S. 14. cites 
ill. 12 H. 4. 15. 
228. If a == quod reddat be brought of Land, Parcel in Guildable, But in Præ- 
and Parcel in Franchiſe, the Writ ſhall abate. Br. Privilege, pl. 12. cipe of Rene 
cites 14 H, 4. 21. : = Seit. 
1 . * | and Land in 
Franchiſe the Writ ſhall not abate, but the Common Law ſhall have Juriſdiction. Br. Privilege, pl: 
12. cites 14 H. 4. 21. 2 


29. In Pracipe quod reddat of 2 Acres, whereof one is ancient Demeſne, 
the Writ ſhall abate as to that, and ſtand as to the other. Br. Privi- 
lege, pl. 12. cites 14 H. 4. 21. per Hals. . 
30. A Man brought Scire facias to have Execution out of a Fine as 
| _ to 2 Parceners. Thel. Dig. 24. lib. 2, cap. 1. S. 38. cites Mich. 9 

. $. 12. | | | 
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vo fact 1. One W ric ot Treſpaſs comprehended Reſcous, Entry, and Chaſin 
and Reſon ha, Warren, and Aſſault of his Servants. Thel. Dig. 107. lib. 10. 25 
2 - had 15. S. 17. cices Trin. 3 H. 6. 53. 


r 3 n. 


42 


M they inclined otherwiſe. 2 Lutw. 1259, 1260. Trin.) W. 3. Alwayes v. Broom _—— 
Ld. Raym. Rep. 83. 8. C. adjudged accordi gIy. | 
Br. Joinder 432. In Reſcous the Plaintiff counted that . held of him certain Land in 


en Action, D. 3 Services, and other certain Land there by other Services, and 
7 


pl. 8 cites fe Rent and Services arrear he diftrained, and the Defendant made 

ingly ; Per Reſcous, and broke his Warren, and beat his Servants, and the Defen- 

tor. Cur. be- dant demanded Judgment of the Writ, becauſe he joined the Reſcous of 
cauſe the ſeveral Tenures in one and the ſame Writ, and yet well; per tor. Cur. 

Reſcous ® Quod Nota. Br. Reſcous, pl. 1. cites 3 H. 6. 52. 

. 33. One Writ upon the Caſe contained, that the Plaintiff for a certain 
Sum had retained the Defendant to do à certain Thing, and that the Defen- 
dant for the ſame Sum had aſſumed to do this Thing &c. and it was held 
good, and not double. Thel. Dig. 107. lib. 10. cap. 15. S. 18. cites 
11 H. 6. 21. 29. 69. | 

As a Man 34. A Man ſhall have ſeveral Aſump/its in one and the ſame Action upon 

may declare % (aſe, and the Detendant thall anſwer to all, and divers Iſſues may 


3. come upon them. Br. Action ſur le Caſe, pl. 108. cites 11 H. 6. 24. 


Covenants in $ | 
an Indenture, in the ſame manner he may have Action upon the Caſe for all Matters agreed in one and 


the ſame Aſſun pſit; per Newton. Quod non negatur, and ſo it is uſed now, Br, Action ſur le Caſe, pl. 
ros. cites 11 H. 6. 55. Aſunippet expreſs and imply'd may be join'd, Jenk. 331, pl. 62... 
The Caſe was this: Goods were ſold by A. to B. for 100 J. whereof 501. was to be paid at Lady-Day, 
and the other 50 l. on May 1. The firſt 501. was duly paid, and then B. asked A. to take his Bill off 
his Hand for 40 l. Part of the other 30 l. to be paid at Chriſtmas after, which A. did; but neither the 
40 l. nor the other 10 l. was then paid; whereupon A. brings Aſſumpfit, and declares on the Promiſe 
to pay the 40 l. which the Def. ndant made on A.'s accepting the ſaid Bill, and that A. had not paid the 
ſaid 40 l. nor the 10 l. Reſidue of the ſai 50 l. and held good. Cro. J. 544. pl. 4. Mich. 17 Jac. B. R. 


Heath v. Dauntley. | 


Thel. Dig. 35. Treſpaſs for Hunting in 2 Parks, and good, tho? ſeveral Puniſh- 

10). —_ ments are given; ſor a Man cannot have Writ of Raviſhment of 2 Wards, 

pr. 1h 1 nor one Quare Impedit ot 2 Churches, and yet by the Juſtices the Writ 

e is good; tor Land of 20 Titles may be well joined in one Writ of Tref- 
* Br. Joinder in Action, pl. 1 20. cites 13 H. J. 12. 

36. A Man cannot join in one and the ſame Writ things of which Par- 
cel of the Proceſs ſhall be Diſtreſs infinite, and of the ref Exigent, and it this 
be apparent in the W ric the Writ ſhall abate clearly, and the ſame Law 
where it appears in the Declaration, per Paſton ; ba uzre of his Opi- 
nion; for this is permitted elſewhere often, Br. Brief, pl. 236. cites 
* nn 

37. If a Man forges à Deed concerning Land in the County of W an 
the County of D. he thall have one and No ſame Writ of AE of Deeds 
nw Land be in two Counties, Br. Joinder in Action, pl. 75. cites 

eee + - SPEC C98 „ * - 
Br. Patents, 38. Where the King grants to me the Office of Parkerſhip in D. and 8, 
pl 1 | — od - 3 I jcall have two Mes ; for this is en Grant in 
11. SC. & itſelf. Br. Joinder in Action, pl. 34. cites 21 H. 6. 10. 

8. P. by Danby and Portington. | 


Br. Patents, 9. So where he grants to me 4 Fair in D. and S. And ſo ſee that both 
pl STA... | tall not be Jong in one Aſſiſe, or in one Action. Br. Joinder in ARion, 
by Danby Pl. 34- Cites 22 H. 6. 10, | 4 

and Portington ; quod nemo negavit. | | 1 37 I. 

If Land had 40. It was ſaid that one Writ of Formedon lies of divers Gifts 
38 Thel. Dig. 106. lib. 10. cap. 14. S. 11. cites Patel, 31 H. 6. 1 


and a Sifter, Quær . 

and the Heirs ; 

of their 2 Bodies begotten, the Remainder over in Fee ; if the Brother dies without Iſſue, now the Siſter has 
| | an 


by 
If 
OT 
de 
ro 
T 
Ef 
1 


—— hand 
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in Eftate for Life in one Moiery, the Remainder over in Fee; and for the other Moiety the has Eſtate 
Tail, the Remainder 1n Fee; and after the Siſter has [ſſue, and dies, and a Stranger „ we th now for her 
one Moiery the Remainder commences, and after the Iſſue dies without I ue, tho' the Remainder hap- 
d at ſeveral Times, yet he in Remainder ſhall have one Formedon ; for both Remainders <vbich depend 
upon one and the ſame Eſtate, are come to one and the ſame Perſon. 8 Rep. 85. a. (c) cites 15 E. 3. 51. 4. 78. 
2” b. and ſays that ſo the 31 H.6. 14. b. is to be intended, where it is ſaid that Trin.) Fac. B. R. a Man 
may have Formedon of divers Gifts. 


ut ſee Formedon in Reverter conveying the Deſcent by the Count to 2 Daughters, and that they died 
without Iſſue, by which the Land reverted to the Demandant. Thel. Dig. 106. lib. 10. cap. 14. S. 12. cites 


Hill. 29 E. 3. 5- Quære. 


—— 


41. A Man ſhall have Action of Debt upon divers Contracts. Thel. Goods ſold 
Dig. 106. lib. 10. Cap. 14. Cites Paſch. 31 H. 6. 15. at 72 ſe- 
vera ames 


by A to B. The Goods firſt ſold were paid for at the Time agreed. In an Action for the reſt of the Money 
A. declared upon one Contract for all the Goods; but it was held that it ought to have been a Several 
Action upon the Several Contratts, Godb. 244. pl. 339. Hill. 11 Jac. C. B. Lambert's Caſe. 


| 42. Debt lies for ſelling of Coat hs, and tor Salary, in one and the ſame 
Writ; per Cur. Br. Joinder in Action, pl. 86. cites 16 E. 4. 10. 
3. A Man ſhall have Treſpaſs tam contra Pacem Regis H. 6. quam con- S. P. per all 


m Regis nunc E. 4. uod nota, and ſhall recover Damages tor the Juſtices. 
tra Pacem Reg 4. Qr 5 g + ul ow 


both Times, and otherwiſe not. Br. Treſpaſs, pl. 301. cites 2 E. [, $1.4. cles 


* - If A. has Plaint of Rep/evin againſt 7. C. and B. has another Plaint pr I he 
of Replevin againſt him, they cannot have one and the fame Recordare to removed at 
remove thoſe two Plaints, and cannot declare ſeverally; tor every one of % Suit of 
them ought to have a Recordare in this Cale. Br. Joinder in Action, pl. 8 


62. cites 3 H. 7. 14. not at the 
Suit of the 


Plaintiff for per Cur. if chere are divers Plaints, they ſhall not be removed; and therefore the Plain- 
tiffs may proceed in Pais in their Plaints. Br. Joinder in Action, pl. 62. cites 3 H. 7. 10. | 


45. In Debt; a Man ſold a Piece of Cloth and leaſed an Acre of Land for * Br.Joinder 

40 f. at Michaelmas * [the Money tor the Cloth and alſo the Rent to be 91 wee mA 
id at Michaelmas] and after the Feaſt of Michaelmas he broug ht Debt. 12 
eble demanded Judgment of the Writ; for the Debt for the Leaſe and ingly. 

the ee the Cloth cannot be join'd in one Contract; for they are 

of ſeveral Natures; tor the one is a Duty immediately, and the other is 

no Duty till Michaelmas that the Detendant has had the Occupation of 

the Land demiſed; for by Releaſe of all Actions before Michael mas the 

Debt of the Cloth is determined, but not the Debt of the Land. But 

per Fiſher, rhe Action does not lie till Michaelmas for the one nor for 

the other, for it is the Day of Payment; by which the Detendant was 

awarded to Anſwer. Br. Bn pl. 143. cites J H. | 

46. One Writ of Ravi/bment of Ward, for the Nil en of 2 Daugh- 

ters, was adjudg'd good. Thel. Dig. 106. lib. 10. cap. 15. S. J. cites 

P Brief 541. Bur ſays, ſee that it is ſaid the contrary Hill. 


aſch. 41 E. z. 
13 H. 9. 12. W. K | 
J. Land was given 10 Father and Son, and the Heirs of their two Bodies 5 L. ched . 
ep. 87. 


ow, the Remainder over in Fee. The Father died without any other 8! 1 

Iſſue than the Son, and the Son died without Iſus; and a Stranger abates, e 
or the [Son who was] Survivor made Diſcontinuance. Quære, per Pri- ſays that tho 
deaux, if Remainderman ſball have one Formedon, or ſeveral; and it ſeem'd the Eſtates 


to Saunders, Brooke, and Brown, that one Writ would be ſufficient, Do. roll . 


Tamen Quere bene. D. 145. a. b. pl. 64. Paſch. 3 & 4 P. & M. Anon, Fer Vee, 
8 i=} | | the ſeveral” 

Efflates in Tail, as the Remainder alſo depends upon one joint Eſtate in the Father and Son for their Lives, 

ang all commenced at one Time, therefore one Formeden in Remainder lies. 8. C. cited Arg. 


48. In 


„ 
* 


— ä— — — — tin 3: x * — — 
44 Actions Joinder. 
Noy. 3. Jy e lt = Fy of * 13. for not ſetting out Tythes, Plaintiff theweg 


Champion v. that the Recior of A had 2 Farts and the Vicar the third Part of the 
— * — Ty thes, and laid it to be by Preſcription as to the Manner of taking them 
— Th by the Parion and the Vicar ; and alſo that the Parſon and Vicar had þ 
Mo. 914 pl. ſeveral Leaſes demiſed tie Tithes to him, and he ſo being Proprietarius dl 
1293, 8. C che Titnes, the Detedunc carried away his Corn without letting Our 
2 the tenth Part. It was tound for the Plaintiff, and moved in Arreſt of 
for the Suit Judgment that in this Writ were compriſed ſeveral Actions upon this 
is conceived Statute, as ap 18 by his, Own ſbe wing, he claiming under the ſeveral 
upon the Titles of the Parſon and Vicar, and that as the Parſon and Vicar could 

— well not join, ſo neither can the Plaintiff; And if all the Tithes had be. 
5. pon ** belonged to the Parſon he could not have this Action againſt ſeveral Te. 


Titie.— ö f 
Brownl. 86. nants, tor not ſerting ſorth there ſeveral Tithes, becauſe he cannot com. 


Campion v. prehend two Actions in one; which Fenner granted, but all the other 
Hill, 8.C- - Juſtices contra. For tho Parſon and Vicar in this Caſe cannot join, be. 
deco cauſe they claim by divided. Rights ſeverally, yet when both their Titles ar; 


bur ſeems to, k e. 0 
de taken conpnined in one Perſon, as here, then the Matter of the Title is conjoin'd 


from Yelv. allo in one, and it ffices generally to ſpew that the Plaintiff” is Firmariu; 
7 J or Proprictarins ot the Tithes, without ſaying of what Title; for this i; 
» Fades not à perional Action, tounded merely upou the Contempt againſt the 


SC adjud | ; ; , 
for the © Statute in not ſetting torth the Tithes; nor does he by this Action de- 


Plaintiff. mand any Tiches, io as the Title may come in Debate; but the Defey- 
dant is only to excu;e himſelf of the Contempt. Yelv. 63. Paſch 3 Jac. B. R. 


Champernon v. Hill, 
In Dett on the Statute of Uſury, 2 ſeveral uſurious Loans may be 


4+ | 
ſued tor by the ſame Wrir. Cro. J. 104 pl. 40. Mich. 3 ſac. B. R. 

| Woody v. F > the 
A. ſeiſed of go Where a Gift which is the Foundation of a Writ is diſtin&, and 
Gavelkind ſeveral in ſuch Catzs upon the ſeveral Foundations, ſeveral Writs ought 
bad Ie to be founded; and to make one Wrir ſufficient, (even if they were the 


bt f K 
| = and D ſame Parties or Donees) the Foundation ought to be one, and at one Time, 


deviſed all bis and out of one Root. 3 Rep. 87. Trin. ) Jac. in Buckmer's Caſe. 


Land to B. in 
Tail, the Remainder of one half to C. in Tail, the Remainder of the other half to D. in Tail, and if C died 


evithout Iſſue, the Remainder of her Moiety to O. and her Heirs of ber Body, with like Remainder to C. tor 
Default of Iſ ue of D. Afterwards H. dies and C dies without ſue, 8. having firſt diſcontinued, (as 
appeared by the Manner of Pleading} and afterwards D. died. In a Formedn in Remainder brought by 
oP Heir of D. it was reſolved, that the whole being deviſed to B. in Tail, notwithſlandivg that the De- 
viſor divided the Remainder by Moieties, yet when all the Land remained to D. and ali the Remain- 
ders pry upon one Eſtate, and commenced by Deviſe at one time, the Heirs of the Body of D. ſhall 
have a Formedon in Remainder in the ſame Manner as if the Remainder bad been limited to C. and D. 
and the Heirs of their two Bodies, the Remainder, for Default of Ifſue of C. to D. and to her Heirs for 
ever. 8 Rep. 86, 87. b. Trin. 7 Jac. B. R. Buckmer's Caſc 2 Brownl. 274. Buckmer v. Sawyer, 


S. C. and it ſeemed accordingly to all the Juſtices. 


And in per- 51, There is a Difference between Actions rea! and Actions perſc 

dual A dient, nd 

2 tions real which are founded on Wrong or Deforcement, and contain 10 
Title in them; in this laſt Caſe the Demandant may demand in one Writ 


prehended in tles, As if diverſe Manors deſcended to me from diverſe feveral Ance- 
N Ke ſtors, and I am diſſeiſſed or deforced of them, I may have Writ of Right 
ae for or Entry in Nature of an Aſſiſe, or Writ of Afſe, and comprehend all 
Treſpaſſes thoſe Rights in one and the ſame Writ, becauſe in thoſe Caſes no Title 
done in ſeveral is made in the Writ. But it I bring Writ of Eutry ſur Diſſeiſin done to 
my Mother and to my Aunt, Coparceners in Fee Simple, che Writ thall 
8 rd that there 
on 


Tv a; <P Rep. 8. b. Trin. 7 Jac. in Buckmer's Caſe. 
4% And jo of Debs on ſeveral Leaſes, Ibid. 


32. The. 
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The Teftator's Promiſe for his Debt, and the Executors Promiſe for Hob. 88. pl. 


2. . . * pe y 

1 Debts, cannot be joined in one Action againſt the Executor, tor 3 16. . 12 
1 | 8 n — 
they require different Fudgments, Jenk. 296. pl. 49. 2 bas * 
1 

but Judgment reverſed ; for he ought to be charged by 2 ſeveral Act ions, one Charge belag 801 
own Right, and the other as Executor. 

3. Debt lies upon 3 ſeveral Obligations in one Action. See Hob. 178. Brownl. 68. 
pl. 205. Andrews v. Delahay. *. 14 Jac. 


was brought on 2 Bonds——S, C. cited 5 Mod. 21 3. 


54. Ejetiment and Treſpaſs for Aſſault and Battery were brought againſt Brownl. 235 
che Defendant ; upon Not Guilty pleaded the Plaintiff had a Verdict on v. Snel- 
both for the Ejectment and Battery, and entire Damages aſſeſſed; the ay: the B. 
Court took Time to adviſe What judgment ſhould be given, becauſe it mages were 
was without Precedent, but the Damages tor the Battery could not be found ſeve- 
releaſed, becauſe they were entire. with the Ejectment. Ir is ſaid there, ne, Loo M 
that it ſeems to be holpen by the Verdict. Hill. 16 Jac. Hob. 249. Bird hag 1 
v. Snell. the Damages 
for the Bat- 


tery, and prayed Judgment for the Ejectment, that Winch held the Writ naught, but Judgment was 
given ſor the Plainti not withſtanding. | 


55. Caſe for that the Plaintiff had /ent to the Defendant a Gelding to 
ride from L. to E. and there to be delivered to the Plaintiff, the Defendant 
intending to deceive the Plaintiff, rode upon the ſaid Gelding from L to KF. 
and from E. unto L. again, and thereby ſo much abuſed the ſaid Horſe, 
that he became of little Value, and tho' the Plaintiff at E required a 
Re- delivery, yet the Defendant then did, and yer does refuſe to deliver 
im, and the ſame Day at E. converted him to his own Uſe &c. It was 
moved, that the Mon- delivery according to the Contract at E. and the 
Miſufing him in the Journey, are ſeveral Cauſes of Action, and ſhould 
not be joined in one Action. But per tot. Cur. when he denied the Re- | 
delivery, and afterwards converted him ro his own Uſe, the Plaintiff 
may well have Action for both, and together; and though perhaps the 
Detendant might have demurred, (as Ld. Hobart conceived) tor the 
Doubleneſs of the Declaration, yer he having pleaded Not Guilty, and 
being found Guilty, that makes the Declaration good. Cro. C. 20, pl. 


13. Mich. 1 Car. C. B. White v. Ryſden. . | 
56. In Caſe the Plaintiff declared upon the Cuſtom of the Realm, and Keb. 852, 
the Detendant, 10 7, was a common Carrier, and that the Plaintiff, pl 57. Mat- 

8 


6 May, was poſſeffed of 50 1. which on the ſame Day &c. he delivered — 


to the Defendant to carry, which he did fo negligently that it was loſt, $6 
and alſo declared in Trover tor the ſame Sum, 1 was moved in Arreſt of natur. 
Judgment, that Caſe and Trover could not be joined, becauſe one is ſound- Ibid. 870, pl. 


ed on a Cuſtom, and the other on a Wrong, to which it was anſwered 1? LAS 7 
en 


that the Plea of Not Guilty goes to both; but per Cur. this Declaration P Tort 
is ill. Sid. 244. pl. 5. Paſch. 17 Car. 2. Matthews v. Hopkin. with which 
be joined, muſt be ſuch as implies Force and Arms; but what is generally called Torr, * ee 
any Parlance is of Malice and Fraud, or Negligence, is not ſufficient to be joined with a Troyer; and 
9 P A for the Defendant. - - 3 . 1 een, 
ainriff declared in Caſe upon the Cuſtom of the Realm againſt a common Currier, and all, ober 
_ andGonugrſion. Hale Ch. J. held it well, becauſe Not Guilty cf wers both. Vent, 203. Mick, A ea 
SHES cert IM FRY 00h 2 L p r rw ral. 
Mod. 91. cites t e of Matthews v. Hopkins, and ſays the Judgment was arreſted = the 
Plaintiff had alleged that the Defendant was a C rrier on the 1oth of May and ade E. 
Goods on the 6th of May, on which Day he did deliver them, ſo that it did not a pear that he was a 
Carrier on the Day of the Delivery; and the S. was cited ibid. 92. per Cur. and Gl it was held, that 
theſe are different Actions, and ought not to be joined, and the principal Caſe being on the ſame Point 
they gave Judgment for the Defendant Trin. 5 W. 3. Dalſton v. Janſon. »—=—1 Salk. 10. pl: 2. 
in 8. C. of Dalſton v. Janſon, Judgment was arreſted, becauſe the Aſſumpſit is Ex quaſi contractu, and 
N a Contract 


1 


46 Actions ¶ Joinder. 
e joined; and Holt Ch. J. ſaid be hsd ſeen the Record of Matthey 
a Contract and a Tort cannot be joined; and Ho J ſted.—_ ——12 Mod. 73. Dalfton v. Eyenſor 


Hopkins 1 Sid. 244. in which Caſe the Judgment was arre 
8. G accordingly, and Judgment arreſted. ( omb. 333- Darlſton v. Hianſon, S. C. ſays, that upon 
the whole the Court ſeemed to incline for the Plaintiff; ſed adjornatur. — 3 Salk, 204, pl. 10. Dal. 


| fon v. Tyſon, S. C. adjudged ill. 4 


57. In Action ſur Caſe on two Promiſes for not delivering two Bonds, 
the latter Promiſe being aggravated by Delivery of two torged Bond, 
inſtead of them, to which the Defendant demurred, here being Promise 
and Diſceit, which cannot be joined, which the Court agreed; bur here 
the Diſceit being not the Matter of the Promiſe, but Aggravation, it is 
well enough, and may be helped, however, by a Nolle Proſequi as to 
one; and Judgment pro Plaintiff. 2 Keb. 803. pl. 52. Trin. 23 Car. 2. 
B. R. Vere v. Hillam. : 95275 | 

2 Lev. 11. 69. arme and Trover in one Declaration; the Defendant pleaded 
Holmsv. Non Aſſumpfit as to the Aſſumpſit, and Not Guilty as to the Trover. 
_— S. C. The Jury found for the Plaintiff upon the Aſſumpſit, and for the De. 
— ferdant upon the Trover; a Writ of Error was brought, and the join. 
in one Acti- ing the Actions was aſſigned for Error; fed adjornatur but the Re- 
on by ſeveral porter ſays it ſeems not to be good. Raym. 233. Mich. 25 Car. 2. B. R. 


Declarations a 
and Hale Ch. Tailour V. Holmes. 


. held, that 1 
t —_ by the Verdict the Cauſes were ſever'd, yet ſince no ſuch Action lies, the Declaration is ill 


ab initio, and the Judgment ought to be void; but Twiſden doubted if the Severance by the Verdict 
has not made it good, tho! ill at firſt; adjornatur. Freem. Rep. 360. pl. 452. S. C. adjornatur,—. 
Ibid. 367. pl. 471. The Court ſeemed to incline they would not lie together; but adviſare volunt. 
rover and Aſumpſit lie not together, and tho* the Jury found the Trover for the Defendant, and 
the Aſſumpſit for the Plaintiff, and ſo had ſever'd them, yet the Declaration being ill at firſt, the 
Plaintiff cannot have any Judgment ; per tot. Cur. 3 Lev. 99. Paſch. 35 Car. 2. C. B. Bage v. Bro- 


muel. . 


3 Keb. 155 60. An Action was brought for Battery of a Servant, HE quod Servitiun 
. Bro amiſit, and tor taking 9 Pounds of Butter; After Verdict the Court held, 
"8 © that the one was Cale, and the other Treſpaſs, and therefore they could 


bar” Haba: not be joined. Arg. Ld. Raym. Rep. 293. cites Hill. 25 & 26 Car. 2. 


ly reported. B. R. Robinſon v. Baily. 

Where ſeve- 64. Debt on a Bond and a Mutuatus may be join'd, tho' there muſt be 
ral Actions ſeveral Pleas ; for Nil debet, which is proper tor the one, will not ſerve 
far og" for the other. Per Cur. Arg. Vent. 366. Mich. 34 Car. 2. B. R. 


for ſeveral 


Cauſes, the | . * 
Court may compel to join them in one, where they may be join'd ; but where ſeveral Pleas are requiſite, 


as in Aſſumpſit and Trover, they cannot be join'd. Per Holt. Cumb. 244. Paſch. 6 W. & M. in B. R. Sa- 
racini v. Kilner. | | 


The War- , 64. In Caſe the Plaintiff declared on anAfﬀumpbr to deliver Pot-Aſhes, 
* (being merchantable Commodities, but that Detendant deliver'd dirty ones, and 
+ declared alſo on a Warranty; but adjudg'd that 4ſſump/it and Warranty 


hi Pot- ; 
Aſhes &c.) are of ſeveral Natures, the one in the. Tort and the other in the Right, 


Ss in Nature and ſo cannot be join'd. 2 Show. 250. pl. 256. Mich. 34 Car. 2. B. R. 
Ae Beningſage v. Ralphſon. * 4:5 
as the Aſſumpſit, and ſo the Court took time to adviſe, and afterwards the Plaintiff truck out that Part 


relating to the Warranty, Skin. 66. pl. 12. Bevingſay v Ralſton, 8. C. Vent. 365. Deniſon v. 
Ralphion, 
natur. 


8. C. and the Court were of the ſame Opinion that they could not be joined ; ſed adjor- 


© 


Afton ws 6g. Treſſ paſs tor Battery of the Wife and takin Hushand's Goods, cannot 
kev _—_ be join d. Show. 345. Hill. 3 W. & M. in B. R. Meacock & Ux' v. 
alone, fora F armer. n | we 6-1 eg | e 


Battery of of | of 5s Wo | 

bimfelf, and alſo of his Wife, * yo Conſortium Epc. amifit, and held good without the Wife's joining ; 
for it is not A reſpe&t of the Harm done to the Wife, but for his own particular Loſs in 5A 
her Company, Cro. J. 501, 'pl. 11. Mich, 16 Jac. B. R. Gay v. Liveſcy, + 


66, Where 
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Where there may be ſeveral Pleas, Actions ought not to be join'd.. 
* in C. B. 250. Paſch. ) Geo. 2. Jets v. Jones, : 


— th 
* 8 
. 


= 
W 


(W. c) | Joinder in Action, where the Demand, Charge See (U.c) © 
&c. is in different ReſpeRs. 


1. VNtry in the Poſt the Tenant vouch'd, and the Writ was brought 
againſt rwo, and the V ouchee diſcloted the Caſe to be that a 72 

-iſor died, and his Heir enter d and endow'd the Feme of the Diſſeiſor, and 
allen d the ot her two Parts, and theretore ought to be ſeveral Writs, the 
one Ain Feme in the Per, tor ſhe is in by her Baron, and the other againſt 
the Alienee of the Heir in the Per and Ci. Br. Joinder in Action, pl. 39. 
cites 24 E. 3. 40. ; | 

2. It was ſaid by Rolfe, That if my nt holds of me diverſe Parcels 
of Land by ſeveral Services of Chivalry ſeverally and dies, his Heir within 
Are, and a Stranger gets the Profeſſion of all the Land, I ought to have 
ſeveral Writs of Ward. Quære. Thel. Dig. 10). lib. 10. cap. 15. S. 17. 
cites Trin. 3 H. 6. 53. | 

3. If a Man holds two Acres of Land of one Lord by ſeveral Services, Br. Joinder 
and dies without Heir, the Lord cannot have one Writ of Eſcheat of in Action, 


both, bur ſhall have ſeveral Writs, Br. Eſcheat, pl. 13. cites 21 H. », Pl 46 cites 
iciari 8. C. and 
39. Fer Juſticiarios. . 


; . ingly ; bur 
Brooke ſays it ſeems that he may have one Writ by ſeveral Przcipes. 


A. ſeiſed of one Houſe in Fee and poſſeſſed of another for Term of Brownl. 20 
Years, makes a Leaſe of both Houſes to B. rendring 101. per Ann. and B. Bo 2 ad- 
covenanted to repair it. Afterwards A. grants the Fee of one by one Deed, 1.5 3 
and the Reverſion tor Years of the other by another Deed to C. — C. 2 — 
brought one Action of Covenant tor not repairing the two Houſes ; and 56. 5. C. ar- 


adjudg d well brought. Cro. J. 329. pl. 8. Mich 11 Jac. C. B. Pycot Fued, and 


adjornatur. 

v. St. Johns. N 
[op ; - ; | : I02. St. John 
v. Piott S. C. adjudg'd accordingly in C. B. and upon a Writ of Error brought, and other Errors af. 


fipn'd for other collateral Matters in the Declaration, this Matter remain'd unqueſtion'd. 8. C. 
cited Ley. 110. the Court ſaid that in this Caſe Pyot was Tenant in common with himſelf. | 


„ Aſſampſit againſt an Adminiſtratrix, and declares for Goods ſold to Jenk. 296. 
the ene oh 4 for ot her Goods ſold to the Defendant 27 Pl. 49. 8. C. 
27 1, and that upon Account the Defendant was found indebted to the Plain- for — 1 

is thoſe Sums, and promiſed Payment. The Charge being in ſeveral quire Diff. 

one in ber own Right and the other as Adminiſtratrix, there rent Judg- 
ought to have been ſeveral Actions; And judgment reverſed. Hob, 88. ments. 
pl. 179. Hill. 12 Jac. Herrenden v. Palmer. 1 5 
6. An Adminiſtratrix declared that Defendant was indebted to ber in 

300 l bur did nor ſay to her as Adminiſtratrix, an then declares far an0- 
ther Debt due to her as Adminiſtrattix &c. It was moved ia Arreſt of 
Judgment, that che firſt Promiſe muſt be intended of a Debt due to ker 
in her own Right, notwithſtanding the concluded with a Profert of the Ler- 
ters of Adminiſtration, that being only to warrant the ad Count in Right 
of the Inteſtate; But adjudg'd by 3 Juſtices againſt the Opinion of T wiſ- 
den J. that both might be join'd in one Declaration, and that after a Ver- 
dit} it ball be intended that the firff Debt was due to her as Adminiſtratrix. 

2 Lev. 110. Trin. 26 Car. 2. Curtis v. Davis. 


7. Trover 


48 | Actions Joinder. 
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- 


5. Trover and an Action upon the Caſe were join'd, and the Court 
ſtopp'd the Action and made the Attorney pay Coſts. Cited per Pember. 
2 ton 9 Mich. 34 Car. 2. Skin. 66. 67. cites it as a Caſe in C. B. 
Show. 366. 8. Action by Admigi/traior who declared on an Indebitatus Aſſum pſit jy 

5 Inteſtate, and an 1 WA Computaſſet between Plaintiff and Defendant for 
And uren. Money due to the Plaintiff himſelf, is ill. 1 Salk. 10. pl. 1. Trin. 4 W. 


ing the 
— the & M. in B. R. Rogers v. Cook. 


Court Ex , 

officio abated the Bill, becauſe it appear'd on the Record itſelf that the ſeveral Demands in the Dec1,. 
ration were incompatible and couid not be join'd in one and the ſame Action; for it requires ſevera] Judę- 
ments, and of diſiinff Natures, Carth. 235: 236. S. C-——1 Salk. 10. pl. 1. reports that the Reaſon why 


a Plaintiff cannot proſecute his own Right and another's in one Action is, becauſe the Ges to be rec. 


ver d are intire, and then Plaintiff cannot diſtinguiſh how much he is to have as Adminiſtrator, and how 
much as his own. 


A Promiſe ® g. Indebitatus Aſſumpſit by the Plaintiff as Executor of B. and de. 


the 1 clared of a Promiſe ta the Teftator himſelf and a Promiſe to the Executy 


and a Pro- . . 
upon ſtating the Accounts between the Executor and the Defendant 
22 ies only the Dealings between the Teſtator and him. The Court 


tor cannot held that the Promiſes might well be join'd in one Action; that the 
be join'd, Promiſes might well be join'd in one Action; that the taking the Ac. 


by = count did not at all vary the Nature of the Debt; that the Plaintiff lay 


it would be under a Neceſſity of naming himſelf Executor to introduce the Cauſe of 
ill. But a Action; that the Pleading, the Judgment, and the Effect of the Judg. 
Remi „ ment being here all the ſame, there could be no Reaſon tor dividing 


Sn _y them and multiplying Actions. 10 Mod. 170. Trin. 12 Ann. B. R. Nur. 


cure it. 11 ton v. Crow. 
Mod. 196. 8 ; 

M. 7 Ann. B. R. Tate v. Whiting. But where in the ſame Action ſeveral Promiſes to Teſftator 
were join'd with a promiſſory Note to himſelf Ut Executori, it was adjudg'd upon Demurrer for Defendant; 
for Plaintiff might either have brought his Action on this Note without naming himſelf Executor, or 
might have transferr d it to any other Perſon by Indorſement ; and the naming him Executor is only 
Deſcription of his Perſon. 10 Mod. 315. Paſch. 1 Geo. B. R. Betts v. Mitchel. 


(X. c) Where ſeveral Perſons for the ſame Fact or 
Thing may have ſeveral Actions. 


1. IF uo are convicted as Diſſeiſors in Aſſiſe, yet the one only may have 
Attaint without the other. Br. Joinder in Action, pl. 50. cites $ 


30. | 
2. Attaint; A Man brought one Writ by ſeveral Præcipes, and all plead- 
ed to traverſe the Action, and the Roll made mention but of one Fury, which 
ſaid Jury [ &c.] And ſo againſt the Demandant it is but one Fury, and one 
Attaint only may be brought by him; but the Tenants ſhall have ſeveral At. 
taints; for it is @ ſeveral Fury againſt them. Br. Joinder in Action, pl. 
51. cites 14 Aſſ. 2. - | 
3. If Profits apprender are granted to a Commonalty in Guildable aut of the 
Foreft, the Claim muſt be made by them all, nevertheleſs otherwiſe it is 
if the Claim is made within the Foreſt, where every one ſhall have Action 
y himſelf of that which to him belongs; per Bank. Br. Foreſt, pl. 3. 
cites 21 E. 3. 48. | 
4 In Treſpaſs and ſuch like Action perſonal, Tenants in Common ought 
to join in Action, and yet in Afiſe and AtFion real they ſhall not join. 
Br. Joinder in Action, pl. g. cites 43 E. 3. 23. COT 
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Actions [Joinder.] 
"ec. If a Man levies the Rent of my Tenant by Coercion | of Diſtreſs, I fhall 


pave Ae, and yer the Tenant may have Treſpaſs ; tor this is an Act 
8 double Cauſe of Action, as Battety of my Servant &c. Br. 
'Treſpals, pl. 259. cites 43 All. 9. 

6, Treſpaſs for taking Beaſts agiſted may be brought either by the Br. Brief, pl. 
Owner or Agiftor. Br Treſpais, pl. 67. cites 48 E. 3: 20. per Cand. 4 


— e "Ws a ot * 
2 — 


S. C. that 
the Agiſtor ſhall have Treſpaſs and the Owner may have Replevin. 
& Tenant by Elegit and Tenant of the Franktenement may each of them have Aſiſe. Br. Treſ; paſs, pl. 
6;. cires 48 E 320 per Cand. Br. Brief, pl. 514. cites 8. C. 
But when one recovers, the Action of the other is | wg Br. Treſpaſs, pl. 67. Cites 41 E. 3. 20. per 
Perſey.— Br. Brief, pl. 514. cites S. C. S. P. Arg. Skinn. 257. of Tenant by Elegit and Tenant _ 
by Statute Merchant, cites 33 H. 6. 22. per Moyl. 


J. Maintenance was brought by two, becauſe the Defendant maintained Contra if the 
one G. againſt the Plaintiff in Action of Treſp1ſs brought by the ſaid Parties nance 
again the ſaidG, and in Truth there were three Parties in the Action of = -- , 


ſs, and two brought Action of Maintenance alone. And per June Ain; f 
on where the Maintenance is ſuppoſed in Action Perſonal, all Hoke there is Se. 
verance in 


to have join'd. Br. Joinder in Action, pl. 44. gires 14 H. 6. . 


tion, and therefore they may ſever in the Action of Maintenance. Contra in Treſpaſs, there they 
could not have ſevered; —_—_— the Reaſon thereof; for it was not adjudg*d. Br. Joinder in Action 
pl. 44- cites 14 H. 6. Thel. Dig. 32. lib. 2 cap. 12. S. 5. cites 8. C. — See 31 H.6. & 36 H. 6 


27. 29. at (C. d) 1 
's As in Præcipe quod reddat. Thel. Dig. lib. 2. cap. 12. S. 5. cites 18 H. 6. 5. 


8. If I eaſe Land at Will, and a Stranger enters, aud diggs the Land, 
the Tenant ſhall have Treſpaſs of his Loſs, and I ſhall have 1 reſpaſs for the 
Loſs and Drſtruct ion of my Land; per x: Cur. Br. Treſpaſs, pl. 131. cites 
19 H. 6. $. 

i *. beats my Servant, I ſhall have Treſpaſs tor the Loſs of 
the Service; and the Servant another Action of his Wrong and Damages 
ſuſtained ; per tot. Cur. Br. Treſpaſs, pl. 131. cites 19 H. 6. 44. 45. 

10. If the Sheriff arreſts a Man by Capias, and does not return the Writ, 
the Party who was arreſted jhall have Writ of Treſpaſs, or of Falſe Im- 

iſonment, and the other Party ſball have Recovery alſo; per Paſton, Br. 
IT eſpaſs, I. 139. cites 21 H. 6. 5. 

11. It Efate for Life, Remainder over, be made by Deed, the Deed be- 
longs to the Tenant tor Lite during his Lite; and yet it a Stranger, gets 
the Deed, he in Remainder ſhall have one Action of Treſpaſs, and the 
Tenant tor Lite another Action; and it Land contained in ons Deed be 
parted between Parceners by Partition, every one of them ſhall have an 
Action of Treſpaſs. Br. Forger de Faits, pl. 6. cites 33 H. 6. 22. Per 


12. Where 2 plead Not Guilty in Treſpaſs, and are found Guilty they 
may ſever in Action of Attaint upon it ot the Principal, becauſe it is 
leyeral Pleas. Contrary upon a joint Plea, as Releaſe, or the like; bur 
contrary of the Damages ; for this is intire, cherefore they ſhall join in 
Attaint, or abridge his Demand of the Damages ; for ic was agreed that 
where the Defendants join in Anſwer, as they plead Releaſe or the like, 
they cannot ſever in Attaint for the Principal; ſo for the Damages, not- 
withitanding that their Pleas are ſeveral; for yet the Damages are in- 
tire, and therefore ſhall not be ſever d. Br. Joinder in Action, pl. 4. cites 


H. 6.12. 


"up. And in Conſpiracy againf rwo, the one pleaded Not Guilty, and the 


her pleaded angther Pha, and the Iſſue found againſt both to the Dau- 
mage of 100 l and the one alone brought Attaint ; and upon long Argu- 
ment it wag awarded that it thall lie of the Principal, and that be thall 


abndge bis Demand of the Damages. Br. Joinder in Action, pl. 3. cites 
5 | 4 14 And 


34 H. 6. 30 & 35 H. 6. 19. 


GO Actions | Joinder.] 1 
14. And where Feoff ment is made 70 7wo and the Heirs of the one, and 
they loſe by Default in Hræcipe quod reddat, yet the one Pall have IWrit f 
Rig t, and the other L10d et deforceat ot their Moieties. Br. ſoinder in 

Action, pl. 4. cites 34 H. 6 12. 1 | 
Br. Joinder 15, It 2 Barons aud their Femes are, and they alien in Fee, and thy 
— _ Barons die, the Feines hall have ſeveral Cui in Vita's; per Daver, 
H. Ibid. | 
2 f 8 16. If 2 Men are ſued in the Court Chriftian for Scandal, Battery, or the 
1 1 like, which is ſeverzl in itſelf, there every one of them ſhall have At- 
, tachment upon Prohibition by himſelf ; but where they are ſued for find. 
ing of a Lamp &c. by reaſon of their Land which they have, there they 
ſhall join in Attachment _ Prohibition. Note the Diverſity of a juin; 
Cauſe and ſeveral Cauſe. Br. Joinder in Action, pl. 4. cites 34 H. 6. 43 


Per Littleton. 
17. If a Man bails his Goods to V. NM. and à Stranger takes them, each 


of them, viz. the Bailee and the Owner ſhall have Treſpaſs or Detinue; and 
it the one recovers, he ſhall have Audita Querela againſt the other h 
{ues torth, Br. Audita Querela, 4 32. cites 5 H. J. 15. 

138. A. delivers gol. 10 B. to be delivered to C. and D. to be divided between 
them. They bring cwo ſeveral Actions ot Debt tor their reſpective 20ũ0. 
Adjudged well brought, and affirmed in Error. Jenk. 263. pl. 64. Mich. 
44 Eliz. C. B. W herin wood v. Shawe. 

19. It A. bails Goods to B. to bail over to C. and B. does not bail then 
over, as he ought to have done, but converts them to his own Uſe, either 
A. or C may bring his Action againſt B. but both ſhall not have the Ac. 
tion; but he that hrit begins his Action ſhall go on with the ſame. Bultt. 
68. Mich. 8 Jac. in Caſe of Flewelling & Rave. 

20. If a Bond Debt due to a Bankrupt is affign'd to 2 Creditors, Part to 
one, and Part to another, the Act of Parliament operates upon ir, and 
theretore they ſhall ſue ſeverally per Warburcon J. Godb. 196. pl. 282. 
Trin. 10 Jac. C. B. Anon. TT NT 

21. M here Goods of 3 ſeveral Perſons are delivered to merchandize, each 
Party may bring his Action for his 3d. Part, and Judgment tor the 
Plaintiff. Cro. Il 410. pl. 10. Mich. 14 Jac. B. R. Hackwell v. Euſtman. 

22. If a 3d Perſon be to have the Benefit of a Promiſe, as where 4 
Promiſe is made to the Father for the Benefit of the Son, there they can- 


1 - 1 
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not join; bur either of them may bring the Action; Bur in ſuch Caſe the * 
Declaration muſt be of a Promiſe made to the Father, tho the Son brings 4 
the Action. Per Cur. Hardr. 321. pl. 3. Hill. 14 & 15 Car. 2. in the j 
Exchequer, in Caſe of Bell v. Chaplain. 
23. When Words are ſpoken in the plural Number, all may bring Ac- n 
tions; but they muſt have ſeveral Actions, and cannot join. Per Cur. 8 
Keb. 525. pL 15. Trin. 15 Car. 2. B. R. Henacre &c. v.. 
1 „ 24: Cale by an Owner of @ 51h Pars of Goods in « Ship, lying wer h 
C Corpus Com. and ready to fail, and that the Defendant ſtopp'd his 7 
Voyage, by getting an Order of Council for arreſting her by Proceſs out t 
of the Admiralty, by which the Voyage was loſt. It was agreed, that P 
tho here was bur one Act, and but one Offence, yet ſeveral Perſon q 
injur d may have an Action, and recover Damages. 1 31. 32. pl. 2. a 
Paſch. 5 W. & M. in B. R. Child v. Sands. e * 
1 321. 25. An Action was brought againſt rhe Defendant, for that he and 7 2 
85 =. 1 ** other Perſons were Proprietors of a Veſſel which uſed to carry Goods Y 
B. R. 8. C for Hire, and that the Plaintiff's Goods were damnified by the Negli- el 
| dejudgedac- gence of the Defendant, who was one of the Proprietors, againſt whom ; 
cordingly ; alone the Action was brought. There it was he that tho' there was 4 
2 | no actual Contract between the Plaintiff and the Part Owner, yet they P 
grounded | all having en equal Benefir, and the Ground of the Action ariſing upon 4 | 
upon Con- Truſt, which ſuppoſes a Contract, the Action ought not to be brought 


againſt 


* 


1 r — Ry" —— —— — — 
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againſt one, but all. 4 Mod. 181. cites it as adjudg'd in B. R. Boſon v. tracts the 
| f are Privies 
muſt be join'd in the Action.— 2 Lev 258. [tho wrong pag'd as 268. S. C. adjudg*d accordingly. 
— 2 Show. 478 pl. 442. Trin. 2 Jac. 2. adjornatur.—Show. 29. S. C. adjornatur. Ibid. 101. ad- 
judg d for the Defendant Skinn 278. pl. 1. Boulſton v. Hardy, S. C. adjudg'd by 3 Juſtices for 
the Defendants; hut Dolben . e contra, becauſe it m_— have been pleaded in Abatement. —1 Salk. 
440 pl. 1. 8. C adjudged for the Defendant, becauſe all the Owners were not joined, this being not an 
Action ex Delicto, but ex quaſi Contractu; and that it was not the Contract of one, but of all; and 


that there was no other Tort but a Breach of Truft.- Carth. 58. S. C. ſays Judgment was given for 
the Plaintiff Comb. 116. S. C. ſays he was inform'd that it was adjudg'd, that the Owners ought a!) 


to have been join d. 


26, The Plaintiff having brought 3 ſeveral AGions againſt 3 ſeveral In- 
dorſers of one and the ſame Note, Motion was made that the Plaintiff might 
make her Election againſt which of the 3 ſeveral Deſendants the would 

aceed, and that Proceedings might be ſtay'd againit the other two. 
Page 1 {aid, chat the Plaintiff could not rake our Execution bug 

ainſt one of the Detendants; however thought that the Plaintiff had 
4 Right to proceed to ſudgment againſt all. Accordingly the Motion 
was refuſed, ſudge Probyn abſent. 2 Barnard: Rep. in B. R. 313. Trin. 
6 Geo. 2. 1733. Wirley v. Budder. | | 


— 


(Y. c) Where ſeveral may join. 


each of them ſhould have certain Robes, Bread, or Beer &c. 
Dig. 25. lib. 2. cap. 2. S. 8. cites 30 E. 1. Itin. Cornub, Joinder in 
Aktion, 32. ; 1 
2. Several may join in Writ of Attachment upon a Prohibition. Thel. See (X. c) 
Dig. 32. Iib. 2. cap. 12. S. 3. cites Trin. 13 E. 2. Mich. 10 E. 3. and Trin. 34 H. 6. 43. 
rs 3. 95. Joinder in Ac ion 2. 5. 6. and that fo is the Opinion of 14 2 ww 
3 TY, 
be! 1 And ſee an Attachment. upon a Prohibition brought by. three in com- 
mon, tor that they were /ued in the Spiritual Court, becauſe they brought a 
Writ of Land &c. Br. Joinder in Action, pl. 50. cites 8 Af. 30. 
4 And it an Aſiſe be brought againſt ſeveral Tenants who loſe, they all 
may have one Suit to reverſe the Fudgment ; and if it be reverſed, every 
one hall have that which he loſt, Ibid. | Ck £ 
$. Two brought W rit of Error of a Fudgment given again them in A 
fe of Freſpforce, and pending this the one died, by which the one who ſur- 
vived, and the Heir of the other, brought neu Scire Facias; and good, and e 
the Court proceeded and reverſed the Judgment. Br. Joinder in Action, 
N 8. cites 19 Aff. J. e ee 
6. Ae againſt three. Two were attainted, and the third of 
the Diſſeiſim, and all three join d in Aftaint ; and he who was acquitted 
was ſummonꝰ d and ſever d,; and aſter the Detendaar pleaded the Joinder 
of them who was acquitted and ſever'd to the Writ, by Which the Writ _. 


1 WO cannot join in Aſiſe of a Corody to make their Plaint, that 
Thel 


* 


was abated per Judicium, and yet aſter Severance. Br. Joinder in Ac- 
tion, pl 18. cices 21 Aff. 14. —Bur 39 E. 3. and 11 H. 4. contra. 
7. If #wo A alien in Fre, they thall not join in Dau fuit infra 8. P. Br. 
etgem, but ſhall have ſeveral Actions, as it ſeems, Br. Joinder in Action, OY 8. 1 
p30. cites a1 E. 3. 0. &s 5 Ye IP 


_ 
- 


* $53 | | ene. ow 
Ow. 106, Arg. 8. P. cites 29 E. 3. . * 


* 
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S. P, B. 8. Contra where two are difſeiſed &c. Br. Ibid. N 


In Aſſiſe four Fointenants are; two diſſeiſe the ot her two, they har; 
be in Mame of the four, quod diſſeiſiverunt eos, and the tuo Gall le ſun. 
mon d and ſever d. Br. Joinder in Action, pl. 55. cites 23 Aff: 9. 
10. But if two Fointenants are, and the one diſſeiſes the other, he ſhall 
have Affiſe of the Moiety, and ſhall not join. Ibid. 
x2; Bat where two 9 are diſſeiſed, and the one re- purc haſes 
the whole Land, the other ſhall have Aſſiſe in the Name of both, and the 
. other thall be ſummon d and ſever d. Ibid. 
2 12. Fine was levied to A. for Life, the Remainder to 2 Barons and their 
— 4 2.8.7, Femes in Tail, the Tenant for Life died, the 2 Barons and their Femes had 
cites8.C; Iſſue, and died before Entry, the one Iſſue and a Stranger enter a, and the 
and Firth. cher Iſſue brought Scire facias upon a Fine de Medietate, and good; for it 
_— ” Was agreed that the Iſſues in Tail ought to ſever in Action, and not to 
but a6dsque- join in Action; for it is a joint Gift, and ſeveral Inheritance. Br. Join- 
re, and ſays der in Action, pl. 38. cites 24 E. 3. 29. 
ſce Mich. 38 | 
1532 1 r 
If 2 —— 13. And where Coparceners are diſſciſed they may join in Action, but * 
ore _ their Heirs ſhall ſever in Action, per Cur, Br. Joinder in Action, pl. 38. 
dies, the Cites 24 E. 3. 29. | 
2 EEE 4 the Adety, 0d the [for of the ether Bois of Eovey for e Thor, B 
have Aſſije of the Moiety, and the I ue of the of rit ntry ſur Diſſeiſin; per . Br, ſoind 
8 12. = 45 E. 3. 3. — S. P. Gr. Joinder in Abe, pl. 7.cites 48 E. z. A Joni 

The one ſhall have Action of the one Moiety, and the Iſſue of the other Writ of Entry ſur Dif. 
ſeiſin of the other Moiety, and when they have recovered and had Execution they ſhall be Coparcenen 
again. By. Jane in Action, pl. 43. cites 39 H 6. 8. 

It was ruled by Holt Ch. J. at Rygate in Surry, Summer Aſſizes, 10 W. 3. upon Evidence at a Tri. 
al, that Coparceners may jcin in Ejeftment ; and (by him) the Caſe in F Moor 682. n. 939. is not Lay. 
Ld Raym. Rep. 726. Boner v Juner | | 

+ This is the Caſe of Milliner v. Robinſon. Mich. 42 & 43 Eliz. | 


14. Three Coparceners made Partition in Chancery, upon which one 
granted Rent to the two of 160 s. per Annum, by theſe Words, viz. 50s. 
fo the one, and 50 5s. to the other, and alſo joined in Scire facias in B R. 
ſuper Tenorem Recordi ibidem miſſi, and Exception taken that the 
Rent is a ſeveral Rent by the Words ſubſequent ; & non allocatur ; but 
the Joinder awarded good. Quod Nota. Br. Joinder in Action, pl. 
"9. cites 29 Aſſ. 23. | 5 

; 15. Treſpaſs againſt 2, who pleaded Not Guilty and both found Guil- 
ty, and they joined in Attaint, and Exception taken, that upon the ſe- 
veral Pleas Fran ought to be ſeveral Attaints, and yet the Writ award- 
ed good. Br. Joinder in Action, pl. 80. cites 30 Aſſ. 49. | 

16. Executor who ſurvives ſhall have Action alone, and the Executor 


of the Executor who is dead thall not join with the firſt Executor who 


furvived. Br Joinder in Action, pl. 28. cites 38 E. 3. 17. 
17. And where 2 have Wood in Common, and make a Bailiff, and the 
one makes  Executor and dies, and the other after makes his Executor and 
dies, the Executor of the Survivor alone ſhall have the Action of Ac- 
count, and the Executor of the other ſhall not join. Ibid. - 
If Char- 18. Per Belk, if a Man has 2 Daughters, and dies ſciſed, and a Stran- 
- 3 ger abates, and the one has Iſſue and dies, the Aunt and the Niece ſhall 
Tiſue and dies, Join in Mortaancgſtor; quod non Negatur. Br. Joinder in Action, pl. 


* 


12: cites 45 E. 3. 3. 


and the other ö z * A | - 4 & 1 55 1 5 
enter and are diſſeiſed, they may join in Aſſiſe, becauſe the Gparcenary continues, and.ſoif there were 
_ where the, Coparcenary continues and no Partition had; per Danby and Littleton. Br. 
Joinder in Action, pl. 40. cites 9 E. 4. 14. | | 
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10. Two M en brou ght nod ei deforceat upon Eſtate Tail as Heirs in Ga- See 44 E 3. 
belkind, quod clamat & Heredibus de Corporibus ſuis exeuntibus and yet 21. at (Z c) 
the Wie good by the Opinion of the Court. Br. Joinder in Action, pl. 

Sites 45 E. 3. 21 | | | 
4 * It 4 bring Aſſiſe which paſſes againſt them by Conſpiracy of others, and Br. Joinder 
the# two join in Writ of Conſpiracy againſt them, it is good by Award; ly Action, 
Quod Nota. Br. Conſpiracy, pl. 10. cites 47 E. 3. 117. 7 
5 ingly, be- 


Plaintiffs in the Aſſiſe. Thel. Dig. 32. lib,” 2. cap. 12. 8. 4. cites S. C ad- 
t cites it adjudged 19 R. 2. that 2 cannot join in Writ of ber. 8 


cauſę they were joint 
judg d according!y, bu 


21. But 2 brought-W ric of Champerty in Common. Thel. Dig. 3 2. See 31H. 6. 
lib. 2. cap. 12. 8. 4 cires 47 E. 3. 6. | r. at (C. d) 

22, Four Barons and their Femes brough Writ of Entry ſur Diſſeiſin 

en le Polit of a Diſſeiſin made to the ſame Anceſtor, and counted how ; 
4 Siſters were ſeiſed in Fee, and was to deſcend from two to two others, and 

N thoſe two to two of the Demandants as to Cy/ins and Heirs, and to the 

other two as Daughters and Heirs of thoſe who were diſſeiſed, and be- 

cauſe they ought to have ſeveral Actions the Writ was abated ; for tho? 

the Anceſtor may have Aſſiſe in Common, yet the Heirs ſhall have ſeveral 

A#jons. Br. Joinder in Action, pl. 17. cites 48 E. 3. 14. 

23. All the Tenants in ancient Demeſne may join in Monſtraverunt, but See 39 E. ;. 
they may count ſeveral Counts if they will; per Belk. Br. Monſtra- lt 1 3 
verünt, pl. 3. cites 49 E. 3. 22. | Dig. 31. lib. 

2. Cap. IO. S. 
1. ſays it 2 in diverſe ancient Books, and in F. N. B———— And Thel. Dig. 32. lib. 2. os 8 
2. cites 8 E. 4. 16. that ſeveral may join. ko | i 
24 If J. S. is poſſeſſed of 3 Oxen, and N. N. is poſſeſſed of 4 Horſes &c. Br. Replevin, 
Ai — diſtrains 4 thoſe Beaſts, J. S. T 6 join in pl 36. hes 
Replevin, becauſe they have ſeveral Properties, and it is a good Plea to 3, flu, 2 the 
that J. S. is Owner, abſque hoc that W. N. any thing thereof has, and Writ mall 
that W. N. is Owner of the 4, abſque hoc that J. S. any thing thereof abate.— 


has. Br. Joinder in Action, pl. 14. cites 3 H. 4. 16. 5 Be 00d 
they were not ſuffered to count, Br. Retorne de Avers, pl. 14. cites 8 H. 4. 21, Br. Keplevin, 
p37. cites 12H. 7. 4. 8. P. Br. Joinder in Action, pl. 63.citcs 12 H. 7. 5. 8. P. —— Ow. 106. 


MA. N 5 | 4 . bo 
25. Tfa Man joins with a Monk in Action, all the Writ ſhall abate, Where one 
becauſe the Monk is not a Perſon able to bring Action. Pr. Joinder in tbh ans 


Action, pl. 72. cites 7 H. 1. N. not naming 
LON e ; a | him bis Monk, 
in * = Qs —— ſhall have the . ogy. and ſurmiſe that the other was Com- 
moign at the Time & c. Quod Nota; per Judicium, Br. Dette, pl. 190. (191) cites 32. H. 6. 30.——— 
Br. Obligation, pl. 77. cites S. C. | ; | re 0 


26. If 30 are outlawed in Appeal brought by Feme of the Death of her Huſ 

band, they may join in-Writ of Error upon it, or ſever at their Pleaſure ; 

bur if they join all ought to appear, or otherwiſe the Defendant: never 
thall-bedemanded. - Br. Joinder in Action, pl. 24. cites 7 H. 4. 45. 
27. Three Men join'd in Homine yy es and no Exception taken Thel Dig. 


1 . — 8 : p 2, lib, 2. 
my admitted good; quod nota. Br. Joinder in Action, pl. 25. cites 3 3 
A 5 1 | | cites Hill. 


5 e S R 
(but ſeems miſprinted) that 2 or 3 Men cannot join in this Writ ; but ſays that the contrary was held 


- 


* 


8 E. 4. 16, propter favorem Libertatis. 


A. Wa: > 2s boy N M6. 5225 v4 5. me a 5 _ . WL 

28. But Anno 8 H. 4. 21. per Cur. they ought not to join, and there- 
fore were not permitted to Count, but were let to go, and the Defen- i 
dant prayd Deliverance from them, and could not have it becauſe they . 
A . * / P | | | g 


IA 


had 
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had found Surecy to ſue With Eflect, fo that the Detendant might hate 
Execution againſt the Mainpernors. Br. Joinder in Action, pl. 25. 
29. Tuo thall not join in Falſe Impriſonment. Arg. Ow. 106. cires g 
E. 4 18 H. 6. 10 E. 4. 1 8 bs 
30. Several may 45 in Ex Parte talis. Thel. Dig. 32. lib. 2. cap. 12. 
S. 2. cites 8 E. 4. 16. i . | 
31. In Appeal azainff three, if every one be outlaw'd, and every one has 


. 
— 
* 


W Charter of Pardon, they ſhall not Join in Scire Facias to have it allow d 
" but ſhall have ſeveral Scire Facias s. Br. Joinder in Action, pl. 84. cites 
8 E. 4 13 


32, All of que and the ſame Blood may join in Writ de libertate Probanda 
Thel, Dig. in favorem Libertatis. Per Markham, & Laicon quod non negatur. Br 
3% 128 2, Joinder in Action, pl. 85. cites 8 E. 4, 16. 


cites 8. C. & S. P. accordingly. | \ | 
Thel. Dig. 33. Two cannot join in Action of Battery done to them. Br. Joinder 
** ih 8. 4 in Action, pl. 68. cites 12 E. 4. 6. 


cites S. C. accordingly, and that ſo agrees Mich: 19 R. 2. Brief 926. 
18. 18 H. 6. 10 E. 4.5. P. accordingly. 


34, If there are 2 Tenants and one 1 Replevin upon a Diſtreſs taken 
by the Lord, the Meſne cannot join to the Plaintiſf unleſs the other Fointenan; 
firft joins to the Flaintiff ; for the One alone does not hold of che Meſne 
but Both hold of the Meſne. Br. Jointenants, pl. 35. cites 12 E. 4. 2. 
35: Where it is by way of Defence 2 ma r altho' their Plea be ſe 
veral. Arg. Cro. E. 4713. pl. 36. in Caſe of Worſely v. Charnock, cites 
„514 K 4 6. 4 
3 6 f two Jointenants have a Bailiff, and one affigns Auditors, both 
hall join in Action of Debt; for the Aſſignment of one is the Aſſign- 
ment of both. Br. Joinder in Action, pl. 87. cites 18 E. 4.3. 
3. Treſpaſs by 8. and D. of 50 Cygnets taken, the Defendant ſaid as ti 
20 that the Property, at the Time of the Treſpaſs, was in . alone abſque hu 
that the other any thing had, and as to 20 that the Property E9c. was in the 
other at the time of the Treſpaſs, Judgment of the Writ, and as7o 9 Nut 
gauiliy, and as to the other One, pleaded Cuſtom of the County of Bucks, thatof 
Land adjoining to the Land where &c. And the Pleas were held good to 
the Writ, and e contra in Bar. Br. Treſpaſs, pl. 418. cites 2 R. 3. 15. 
A. ,. 438. Two Foimenants ſhall join in Quare Impedit of an. Advowſon; for 
27 the thing is entire, and none of them ſhall have * Impedit of the 
{pox + Moiety of an Advowſon of a Church, nor of the third or fourth Part, 
Church. Be- but ſhall join, and therefore they ought to agree in Preſentment. Br. 
— any 2 Joinder in Action, pl. 103. cites 5 H. J. 8. | 
VOIGANCE 4. 


releaſed to B. and then the Church avoided. B. may have gare fa dit in his own Name only. Cro E. 
600. pl. 7. Mich. 39 & 40 Eliz. B R. Bennet v. Biſhop o Norwich. m & only. Cro 


Ow. 106. Arg. cites 8 E. 


Undo-Leſ 39. B. and g orhers ſue for [are ſhed by] 5/everal Libelr in che Spiri 
—. * 7 til Court, and they join in 'a Probibition. And by the Court that is not 
Ls froth oe good. But they ought co have had three ſeveral Prohibirions. And there- 
being ſued fote a Conſultation was granted. Noy 13 1. Anon. cites M. 26, 2) Eliz. 
in the ſpiri- C. * * 2 r n Be MP j 
for Tythes may join in a Prohibition. Owen 13. Hill. 36 Eliz. B. R. William Bartue's Caſe. © 
Prohibition cannot be brought by 2 where the Griefs are ſeveral. Cro. C. 162. pl. 3. Mich. 5 Car. 
A 25 3 1 > N Eons | OD 
It was faid by the Court that 2 may join n a Probibition tho" the Grhvanmen be ; bur they muſt 
ſever in their Declarations upon the Artachnent. Vent. 266. Mich. aa Car. 2. Les 2 Y . 


See A.4) 40. T. and R. athnowhdywal a Star e e and | adgment was had 
34 = 7 5 upon it in C. B. and the Lana of . only was . becauſe _ ew 
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dhe is not ground at the one Mill ſhould be ground at the ether. And ano- Joint 


2 


Actions ¶ Joinder. 


Uu not any thing ; And he brought Error in B. R. and the Judgment in 34 H. 6, 43. 
"= was eerie. And the Queſtion was, it they both may 2 in the Hire a (Z c.) F 
Facjas tor-to hav? Reſtitution ot that which they loſt, and the mean Pro- 

where in Truth one oi them had not loſt any thing. Bur reſolved 

by the Court that they may join, and that the Words oft the Reſtitution 

ro only may be good enough, becauſe he only had ſuſtain'd the Loſs, 

and both were Parties to the firſt Fudgment, and to the Reverſal of it; 

and by the Reſtitution he that loſt nothing ſhall recover nothing. Noy. 

130. Thompſon & al. | FS ro 

ar. Defendant in Lnare Impedit and the Biſhop may join in a Writ of 

Error. © Cro. E. 65. pt. 11. Mich, 29 & 30 Eliz, B. R. The Biſhop of 
Glouceſter and Savacre's Cale. ; | 

42. Cauſe of Attion being ſeveral, and not joint, they cannot join in Le. 317. 
che Action; as in Caſe of a Fine levy'd by an Infant and one 7 full Age, pl. 445, Pi- 
they cannot join to reverſe the Fine tor the Intancy. Cro, E. 115. pl. on v. Har- 
1% Mich. 30 & 3t Eliz. B. R. Piggot v. Ruſſel. 1 


ui, 30 & 
. e 1 

R ſeems to be 8. C. and upon a Writ of Error brought by the Infant alone, the Writ 2 elf o, a 
and the Fine reverſed as to the Infant only. 


43. The Otuner of the Land let it to be ſow'd by Halves, viz. he was to Le. 315. pl. 
find half the Seed, and three more were to manure the Land, and find 27 * 20 
che other half of the Seed. A Stranger broke the Cloſe, and all 4 brought Hare v * 
an Action of Treſpaſs. Adjudged that this was no Leaſe of the Land, Okelie, S. C. 
and therefore they could not all join in A Quare clauſum fregit adjudged 
&c. Cro. E. 143. pl. 10. Trin. 31 Eliz. C. B. Hare & al. v. Celey. that they 


could not 
voin in Treſpaſs for breaking of the Cloſe, and Judgment againſt the Plaintiff.Goldsb. 7 7. pl. 9. 
po Caſe 8. C. held accordingly as to the Clauſum fregit. | 


4 1 and Bail, where Judgment is given againſt the Principal, 2 72. pl. 
5. S. P. he 
accordingly. 
11 Foreſt v. 


= 


A another Judgment againſt the Bail, they cannot join in a Writ of Er- 

nr; ſor theſe are 2 ſeveral Fudgments. Jenk. 302. pl. 74. cites Hill. 

Jac. Anon. if | | | r 
£4 | | - , h . 8. 

SP. accordingly, and cites 8. C. Paſch, 1 W. & M. Evans v. Pettifer.Comb 108. 8. C. and the 

Writ of Error was guaſh'd; and held that Hob. 72. is good Law. 29) | 


. diftrained the Beaſts of B. and C. whereupon D. the Deſendant, 
in Confederation of 10 1. paid to him by the Plaintiffs, promiſed to procure the 
Cattle to be re-deliver'd to them on or before ſuch a Day, and tor not per- 
s this Promiſe B. and C. brought this Action. It was moved in 

of judgment, that the Plaintifts ought not to join in this Action, 

becauſe the Promiſe on which it was founded was not one intire, but a 
ſeveral Promiſe made to Each of them; but by 3 J. contra Jerman, the 
Conſideration is intire, and cannot be divided, and here is no Inconve- 
hence in joining; but if one had brought the Action alone, it might 
have been queſtionable. Sty. 203. Hill. 1649. Vaux v. Draper. 4 1 | 

-46-: Caſe by A. and B. tor. that each of them had a Mill in the ſames 2 Saund. 
Manor, zohich: they have uſed * I reſpectidely] to repair, and Time out of 115. Coryton 
Mind all the Tenants of the Manor, whereof the Defendant is one, have and! Lithebye, 
ought to grind all the Grain ſpent in the Houſes at thoſe 2 Mills, or one of Ne be. | 
the; but that the Defendant grinds Grain ſpent in his Houſe at another that 3 
Mull Kc. Per Hale, & tot. Cur. They may well join, for the Damage may join; 
is intire-to both cheir Mills. But Hale took Exception to the Declara-for tho the 
tion, that it is not well laid to grind at thoſe 2 Mills, or one of them; 1 
for it might be that all ought to be ground at one of them, and in ſuch Caſe the . 4 


the Plaintiffs cannot join; bur che Declaration ſhould have been, that allis an . 
amage 


both, for 


_ Exception being taken by Twiſden J. che P W pray id a Nil din which they 
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cw! #, net piat per Billam, and had it. 

their ppint N ' Ts 

A Aich, 1 Coriton. 


otherwiſe their Demages will be recoverꝭd tw 
S. C. held aceordingly, ——2 Keb. 631. pl. 42. 


. reſt of Judg- 


* 


MG 4 * 
> . C \ 7 
* 


51 
; : 4 1 . * 
o 
" , & £16 
2 *. * . . « * 
4 - 


— 


— 


5 a 


—ů— — 


2 Lev. 27. Mich. 23 Car. 2. B R. Litheby 


1 


ice, if they bring their ſeveral Actions. Vent. 167. 
$03. pl. 51, 822. pl. 35. 838. pl. 71. 850. pl. to, 


8. C and they may join. 


| 47. Several Men that have ſeveral Eftates, and no Relation the one to the 
other, cannot join in making Preſcription, (as Freeholders and Copy. 
holders of a Manor for Common ;) for the Preſcription of the one does 


not concern the other. Vent 388. Arg. | 
* The Father and Son covenanted with a Purchaſer to ſell Lands &c 
an 


it was agreed between the Parties, that the Purchaſer ſhould pay ſo 

much of the Purchaſe-Money to the Son. The Action was brought in the 

Name of both; and upon a Demurrer to the Declaration it was held ill, 

becauſe the Duty is veſted in the Son, and he alone ought to have 

brought the Action; and Judgment for the Plaintiff, 3 263. Mich. 
8 W. & M. Tippett v. Hawkey. . : 

, 49. In Caſe the Plaintiffs declared of a Cu/fom in the Pariſh of C. for 
the Pariſhioners yearly to eletF two Perſons to be Churchwargens there, and 
that they elected according to the ſaid Cuſtom B. and C. but the Defen- 
dant, Surrogate of the Biſhop, refuſes to admit and ſwear them into the ſaid 
Office; upon which hey bring a Mandamus, and he falſely returns a Cuſtom 
for the V icar to chuſe one Churchwarden, and that therefore he cannot 
admit both the ſaid Plaintiffs, but is ready to admit one of them. It 
was moved that they could not join; but adjudg'd per tot. Cur. ſor the 
Plaintifls ; for the Mandamus, and the whole Proſecution and Charge 
thereof was joint; and this is no Office of Profit, nor is the Action 
brought for that, but for the unjuſt Return, by Which they were put to 
the Charge of the Mandamus. 3 Lev. 362. Trin. 35 W. & M. C. B. 

| Ward & aP, v. Brampton. _ 
3 Lev. 351 $0. In Caſe for ſtopping a Ship, by Proceſs out of the Admiralty, all 
255: dc. the Proprietors of the Goods ought to join; but where one only brought 
— the Action, and had judgment, the joint Proprietorſhip not being pleaded 
firmd.— in Abatement, the Judgment was affirmed in Error. 1 Salk. 31. pl. 2. 
28 q 76, Paſch. 5 W. & M. in B. R. Child v. Sands. 

. and the 


| Defendant not pleading this Matter in Abatement, and averrin that the others were living at the Time 


of the Action brought, the Plaintiff had his Judgment. Skin. 334. Sands v. Child, S. C. argued. 
Sed er 361. S. C and Judgment affirm d. -Carth. 294. 8. C. and Judgment affrm'd, 
b. 255. S. C. and Judgment affirm d. 


Action ſor a r. Several Inhabitants procur d a Licence of a Chapel for a Conventich, 
falſe — Which the Biſhop's Regiſter refuſes to regiſter according to 1 N. & MH. and 
mus was upon a Mandamas to regiſter it, made a falſe Return, Several of the In- 
brought by habitants join'd in one Action againſt him; and adjudg'd upon Demurrer, 


wardens, and 162 Trin, 8 W. 3. The Inhabitants in Lancaſhire v. 


. Hinley-Cha 
e Regiſter of the Biſbop of Cheſter. ee 


2 Church- after divers Ar uments, that it well 7 r omnes CO agg. 3 Ley. 


* 


of 


ment that it WS . n 
could not be, becauſe the Fees of the one were not the Fees of the other, but ſeveral. Cur* adviſare vult. 


12 Mod. 349. Paſch. 12 W. z. Butler v. Rews,—12 Mod. 371. Paſch. 12 W. 3. Butler and Lewin v..... 


ſeems to be 8. C. and the xception weighing much with the Court, the Matter was compromiſed. 


38382. If a Legacy be given to two, one cannot ſue. So of a Re/iduun Bo- 

*  » worum to divers, they mult all join; but when Legacies are given to di- 

vers Perſons, each alone may ſue for his own Legacy; per the Solicitor- 

* 8 2 Chan. Caſes, 124. Mich. 34 Car. 2. in Caſe of Haycock v. 
Haycock. 3 a ö 
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| Actions | Joinder: ] 
48. If all the Mariners of a Ship join to ſue the Maſter in the Admiral- 
ty, they may do it, and no Prohibition lies; but if the Maſter and Sea- 
join in a Suit againſt the Owners tor Wages, a Prohibition may ĩſſue 
7 lotion. 2 Show. 86. pl. 75. Hill. 31 & 32 Car. 2. B. R. Anon. 
Iz. A Note made by one of a Scciety to another of them, is a Note to all 
xcept him that gives it. The lame of Debt on Account ſtated, and they 
muſt all join. It there are 20 Partners, and one of them covenants with 
all che reſt, he is in that Reſpect ſeveral from them Fung they ſhall 
all pin eso him. 7 Mod. 116. Mich. 1 Annæ, B. R. Thimeblethorp v. 
ard ſt v. | 
** Several Inhabitants in a Pariſh may goed together to the Seffions 
agazeft a 4por-Rate for le quality. 12 Mod. 259. 260. pl 14. Mich. 8 
Ann. B. R. Per Cur. in Cale of the Queen v. St. Giles's Pariſh. 


—_———— 
* * 


5 Where ſeveral muſt join. 


s 


4 — 4 


. VX HERE 2 Mar has ſeveral Infants, and dies, where the Cuſtom Thel Dig. 
| U ö is that the Infants ſhall have a third Part of the Goods of the Fa- 26. lib 2. 
ther, che) hall not be compell'd to join in Action of Detinue, nor in 2 * 
Writ of opal parte bonorum. Br. Joinder in Action, pl. 93. cites EO 
1 E. 2. & 34 E. 2. & Firzh. Detinue 56 & 60. 8 
If a Man covenants with 20 to make the Sa- Banks of A. B. [ &c. ] A. B. and C. 
"and with every one of them, and after he does not do it, by which the covenant with 
Land of two of then is ſurrounded ad dampnum &c. thoſe two may have y; 15 — 
Action of Covenant without the others, by the Opinion of the Court. quolibet 
Brooke makes a Quzre ; tor it ſeems that every one ſhall have Action by & cum qua- 


himſelf.” Br. Covenant, pl. 94. cites 6 E. 2. It. Kanc. |; libet eo 
| — * all the 
"Cavenantors muſt join. Adjudged on a Writ of Error brought in the Exchequer, and ® former * 
went reverſed, becauſe they did not join. 3 Le. 160. pl. 209. Hill. 29 Eliz. C. B. Beckwith's 82 _ 
'2 Le. 47. pl. 60. Anon. but ſcems to be S. C. * accordingly, not ithſtanding this Caſe of 6. E. 
2. was ſtrongly inſiſted upon. ——— Jenk. 262. pl. 63. cites 5 Rep. 18. b. Slingsby's Caſe, S. C. and ſays 
*that che Cate was: A. conveys a Manor to 3 in Fee, and covenants with them, & quolibet eorum, that he has 
convey d a good Eſtate to th: in. This is a joint Eftate, and therefore a joint Covenant, and they ong ht 
3s join in Covenant before Partition; for it is a Covenant real, and gocs with the Eſtate ;. bur after Partition 
the ſaid Feoffees may have ſeveral Actions of Covenant; for it is a real Covenant, and goes with the 
Eftare; and the Word quolibet in this Caſe helps them alſo after Partition. Adjudged upon Error in the 


e 410 3 Perſerts ſeverally <with ſuch Ghee this had been ſe 
© Andif 3 Manors ha n convey'd to 3 Perſons ſeverally with ſuch a r, this veral 
Wee $4 not a joint EY * 05 pl. 6 Ft * 29 & g "x7 7 Cam. 2 3 * 
ia to az, (0d covenant with them, and either of them, that he was law fully ſeiſed &c. . 
not {i 22 ly, becauſe the [ntereft is joint, and an Intereſt cannot be granted jointly =, | Kar Saw 
Rep. 18. b Mich. 29 & 30 Eliz. in Cam. Scace. Slingsby's Caſe. ls "% „ Be I 
3. In Canenant the Writ was: brought &y 2 Chaplains where the Inden- 
p as wade les ueen the 2 Chaplains, and one Hugh, of the one Part, un 


abe ilefandant / te pes Part, and it dd 8 8 Writ 3 | 
- aamingiHugh, becauſe the Agreement was by the Indenture, that t 
Deteadant.oughr to ee e e only Kc. and Hugh Was nam'd 
Or Teftimony.only, and put his Seal, and was not to hade any Profit. 
Thel. Dig. 32. lib, 2. cap. 12. S. 1. cices'Hill. 19 E. 3. Variance 6. 
2 


« = 


4 Where Feoffment by Deed with Warranty was made to 3 in Fee, and it 


the ane of chen ſurremdas to the two his Eſtate, the Opinion of the Court 4 
mas, that ge 7400-11249 maintain Writ of Warramia Cbartz without the 3d. „ 7 


Thel Dig. 25. lib. 2. cap. a. S. 1. cites Mich 20 E. 3. 41. lud o ne 


4 Ee | | | 7 others, Ibid. 
= as tot Surrender r, it c held 22 Hl. 6. 51. that ſuch gurrender ſhould be g, notwirhſtandi 
Thar he a had only an Eſtate tor his Life ***. A 
7 | a Q | 3. Falſe 
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5. Lalſe Clam made before Fuftices of Foreſt was traverſed in B. R. vi; 
18 7 making a Wood ware ry Et P. and to have Windtalls 
there, and he Mo traverſed made Title to himſelf thereof, and that thy 
Judg mont before the Fiſtices of the Foreſt was ad Exheredatibuem of him, and 
of all, other Commotters of F. Skip, ſaid the Grief is ſuppoſed as well 70 a1 
ih Commoners as to himſelf ; Judgment ot the Writ; & non allocatur; 
but the Wiit awarded good. Br. Brief, pl. 156. cites 21 E. 3. 48. 

6. In Decinue, if 2 bail a Deed to deliver to them, or to one of them; both 
ſhall have the Action, and not the one alone; for if they ſhould bring 
ſeveral Actions, the Court could not know” to whom to deliver it ; per 
Thirtiing ; Quod Cur. conceſfir. Br. Bailment, pl. 4. cites 12 H. 4. 18. 

n.. Four Jointenants were, and 2 of them difſeiſed the other 3 upon which 
an Aſiſe was brought in the Names of all the 4 againſt the 2 Diſſeiſors, why 
were ſummon'd and ſever d, and the 2 Diſſeiſees made their Plaint of the 
Moiety, and the Writ was adjudg'd good. Thel. hs 25. lib. 2. cap. 2. 
S. 11, cites 23 Aſſ. 9. and that ſo agrees Trin. 3 E. 4. 10. and 47 E. 

3 Ya 
8. "i 2 Jointenants are diſſeiſed by a Stranger, and afterwards the one of 
them comes to the Tenancy by Purchaſe, and the other is put to his Action, 
toth of them ought to be named Demandants notwithſtanding that one be 
Tenant &c. Thel. Dig. 25. lib. 2. cap. 2. S. 11. ſays it was ſo held 23 
Aſſ. 9. and ſays ſee 28 H. 6. 9. | 
9. If there are 3 Brothers of Land partible, and the one holds out the 3d. 
he alone may have Aſe of the zd. Part of 20 Acres of Land without 
naming the 2d. tor it may be that he has his Land in Quiet. Br. Joicder 
in Action, pl. 56 cites 23 Aff. 12. a X 
10. Aſſiſe of Rent by E. the Defendant ſaid, that the Plaintiff had go- 
thing unleſs in Common with F. S. Daughter of A. Sifter of the Plaintiff, 
who is alive, not named; Judgment of the Writ ; and if &c. nul tor: ; 
it was found that M. was ſeiſed in Fee of the Rent and died ſeiſed, and the 
Land deſcended to A. and E. which A. had Iſſue F. S. and died, and F. 5. 
maß within Age, and E. took him in Ward, and received the whole 
Kent to his-0wn Uſe, and not to the Uſe of J. S. nor was any Thing af- 
ſigned ard S.in Allowance, nor the Anceſtor had no other Land, and 
by Award the Writ was abated by the not naming of J. S. Quod Nota; 
And ſo ſee the * Seiſin of the one is the Seiſin ot both; Quod nora bene. 
| Br. Joinder in Action, pl. 60. cites 36 Aff. 1. | os 
See 49 E. 3. 11. If any of the Tenants in ancient 8 be diftrain'd for more Ser- 
22. at (Ic) vices than they ought to make, there all the Tenants in ancient Demeſne 
; 8 ought to join in Monſtraverunt and if any be omitted the Writ ſhall 
pl 4. cites Abate. Br. Joinder in Action, pl. 81. cites 39 E. 3. 7. 
F N. B. 4. . | 
| 8 P. Pr", that it ſhall be ſued by all without naming any of them by the proper Name, but Ho- 
Z | mines &c. de tali Manerio de J. S. which is ancient Demeſne ; but in the Attac t thereupon he 
_— ſhall be nam'd. | + | . 


13 _ ” ' 12. Where 2 Fointenants of a Fee ſimple 22 D ault, they ſhall 
= hall be. join in Mit of Right ; but 1. one of them has 2 41 Eſtate A his 
| Life, and the other have the Fee, the one ſhall have Quod ei deforceat for 


2 are Ten- 


3 | ants for Life. his Moiety, and the other a Writ of Right, and after they have recovered 
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T OE they may enter and hold in Jointure as before &c. Thel. Dig. 25. lib. 2 
e e 5. 8.14. de Mich. 46 E. 3.21. and that fo agrees Mich. 
cites n n % "3k FE IEA, th 
3E 410 ' Ts * | | | 
| 13. In Pracipe quod reddat againft 2, whert in Truth the tne has no- 
thing, it the Demandant recovers by Default after Default againſt both, he by 
who was Tenant ſball have the Quo ei deforceat alone without the other. 


Thel. Dig. 27. lib. 2. cap. 2. S, 35. cites Paſch. 8 R. 2. Brief. 931. 
14. One Fointenant without his Companion may ſue his Purparty " 
So | 0 


* 


— lil. * 


A Actions. ¶Joinder. ] 3 9 


— * * 4 


th Hands of the King where all is ſeiſed into the King's Hands, 
25 Dig. 26: lib. 2. cap. 2. S. 15. cites Trin. 2 H. 4. 23. 
If Goods are bailed to two, and the one has Poſſeſſion, and a Stran- Detinue of 


ger Writs them awdy; vet both ſhall have Action ot Treſpaſs. Br. Join- = N 
def in Aion, pl. 31. eites 7 H. 4. 43. unt prayed 
. „ a | | Garniſhment, 


ad had it, and the Garriſbee came and ſaid, that the ritings were made to tao, and delivered by the t<0 
into indifferent Hands, and tht one of them has brought the Action alone; 8 of the Writ ; and per 
Thien and Cur. the Action does not lie, tho the Garniſhee cannot plead in Abatement of the Writ 
which the Defendant has admitted good, yet becauſe it appears, the Jvrit ſpall abate; and they ſhall 
bring the Adion in Common; Quod Curia conceſſit. Br, Detinue de biens, pl. 20, cites 12 H. 4. is, 


F- 7-4 | 8. 
16:4 Where 2 are joint Prepriitcrs, and the one has Poſſeſſion, and a 


Stranger carries them away; per Vampage ; for otherwiſe it is a good 
plea chat the Property is in the Plaintiſt and in J. B. not named; Judg- 
ment of che Writ. Ibid. | | 

1% If Tenant in Tail has Iſſue 2 Daughters, and diſcontinnues and dies, 
* Man abates, they ſhall have one Formedon, and ſhall join; but if Ten- 
aa in ail ary, 0g and his 2 Daughters and Heirs enter and diſcontinue, 
= andeach has Iſſue and: dies, there each Iſſue ſhall have Formedon of his 
Moiety by himſelf; Br. Joinder in Action, pl. 33. cites 19 H. 6. 45. G 


18. So if 2 Barons and Femes ſeiſed in Fure Uxorum alien, and the Barons Br. Joioder, 
in Action, 


die, there each of the Femes ſhall have Cui in Vita by herſelf, and ſhall 
pl. 4. Cites 


not join; note the Diverſity for the Alienation of the one is not the A- 34 H. 6. 12. 
lienation ot the other. Br. Joinder in Action, pl. 33. cites 19 H. 8 P. accord - 
ingly by 


6: 41. 85 
4 Where two Fointenants are, and the one of them leaſes that which Dave 


to him belongs to one for term of Years, and the Leſſee will not ſuffer the 
other Fointenant to occupy, the Afſe ought to be brought in both their Names, 
notwichſtanding.that che one has no Cauſe of Complaint &c. Thel. Dig. 
26: lib. 2. cap. 2. S. 16. cites Trin. 28 H. 6. 9. per Forteſcue, | 
20 If a Man recovers in Value againſt two, and takes Executioh againſt See Noy. 
the one, yet both thall have Attaint, and ſhall 2 in Attaint. Br. Joinder 130. Thomp- 
in Action, pl, g. cites 34 H. 6. 43. per Forteſcue. | | 77 s Caſc at 
21. | Fointenants ought to join in Action of Treſpaſs of a Cloſe broken * 
Thel. Dig. 25. lib. 2. cap. 2. S. 10. cites 35 H. 6. 55. and Hill. 32 H. 
6. 33. and of Goods carried away. Paſch. 19 H. 6, fol. 65. 

22, Where an Obligation is made to an Abbot and a ſecular Perſon, and 

— Perſon dies, the Abbot and the Executor of the ſecular Perſon 

join in Action; tor the Action ſhall not ſurvive to the one for ſeve- 
ral Capacities. Br. Joinder in Action, pl. 71. cites F. N. B. tit. Debt. 
23. Two Prebendaries may be one Parſon of a Church, and they ſhall F. N. B. 49. 
* in Juris Utrum ; quod nota, that they may have this Action; for it (0) | 
1s chice alleged there chat they may have Juris Utrum. Br. Prebend. pl. 
3. eites F. N. B. 49. * | 
24. It two Tenants in Common join in & Leaſe for Life rendring 2 5. and a 
und of Pepper, and a Hawk, or a Horſe, there they ſhall join in Aſjiſe of 
"the Hawk &c. which is entire, and ſpall have 2 Afiſes of the 2 s. and the 
pound of Pepper, which are ſeverable. Br. Reſervation, pl. 44. cites Lit- 


Aleton tit. Tenants in Common. 3 
2 in the Soil they ſhall join in Action, and in other " 


rs. 


45. But of Tre; 
ſueh Actions perſonal. Ibid... e 
26. And 4 join in Action of Debt for Rent reſerved by them upon 
their 42 or Tears. Ibid. . NS 
2A yet in Avowry for the ſame Rent, they ought to ſerve; for this is 
by Reaſon of the Rever/jon, which is ſeveral. Tbid. , 
17 Where 2 have a Horſe in common, and the one of the two ſells. the 
: 


Toe for to I. they ſhall join in Action of Debt; for it ſhall be adjudg'd 


* 


* 


LIST 


th. 
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the Contact of besh. Tnel. Dig. 26. lib. 2. Cap. 2. S. 19. Cites 18 E. 
- 55 A. expoſed Land to 3 to ſow at Halves for one Crop In an Action 
7 againſt a Stranger lor ai the Corn, they mult all 915 VIZ. A. and 
tte z others. Cro. E. 143. pl. 10. Trin. 31 Eliz. C. B. Hare & ay, 

Celley. | 3 E | . 
| 3A Bond to 3 to pay the Money to one of them, all ought to join in the 
Suit; tor they are all as one Obligee. Yelv. 17). Trin. 8 Jac. Rolls 

v. Yate. e 


* 


31. It was ſaid atthe Bar, and not. gainſaid, if a Man perjures himſelf 


inf tuo, the one by himſelf cannot have an Action upon the Statute, 
t they ought to Jon; tor he is not the only Party grieved. Her, »,, 
Hill. 3 Car. C. B. Deakins's Caſe. | 
In Covenant 32. In Covenant the Plaintiff declared. upon an Indenture made be. 
between Part- ty een A. of the firſt Part, B. of the ſecond, and C. of the third, in which 
2 andy quilibet eorum covenanted with each other reſpeCtively to raiſe a Joint. 
of the Cove- Stock ol 60001. and to buy Brandies in Partnerſhip, and that none of 
nantees are them during the Partnerſhip, ſhould trade in Brandies upon his own Ac. 
jeint and not (unt 85 or in Company with any other, but only upon the Joint-Ac- 
nes Dey count &c. C. brought Action againſt B. the Defendant, and amonglit 
Action in other Things aſſign d tor Breach, that B. the Defendant had during the 
Caſe of Partnerſhip traded for 200 I. Tuns of Brandy upon his own Account, and 
Breach ; but not upon the Joint-Account. Atter Judgment given for the Plaintitt ty 
whereone Pelaùlt, it was objected that A. ought ro be join'd with C. in this Ac- 
of them has *; 2 Je JO 4 
a ſeveral In- tion; tor tho' the Covenant, by the Words of it, was joint and ſeveral 
tereſt and between all the Parties, yet the Intereſt and Cauſe ot Action is joint 
LY of Ac- only; tor upon every Breach A. had an equal Damage with C. and there- 
on for in fore he ought to be join d. with the Plaintiff in chis Action; upon its 
he may have 10 1 © 8 N | * mel AS 
Action a- being moved again, the Court was of Opinion againſt the Plaincitt, bur 
lone. Saund. no Judgment was given; for the Plaintifts had Leave to diſcontinue, and 
% 16, 078. bring a new Action. 1 Saund. 153. Trin. 20 Car. 2. Eccleſton & Ux 
. v. Clipſham. 
G 25 33. WM here there are ſeveral Ręfiduary Legatees, they muſt all join in 
an Action; but where the Share of each was left to rhe Diſcretion of 
the Executor, as he without Compulſion at Law ſhould declare, and the 
Executor had declared, and had paid all the Legatees bur one, yet he 
alone ſued for an Account in Chancery, Without the others joining, and 
was relieved. 2 Ch. Caſes, 198. Trin. 26 Car. 2. Gibbons v. Dawley. 
Covenant on 34. A. covenanted with B. and C. that be would not make any Agreement 
Articles of o farm the Exciſe of Beer in Cornwall without their Conſent. B. alone 
bent brought Covenant againſt A. and affigned the Breach, that A. made an 
veral Fig. Agreement tor farming the Exciſe without his Conſent. The Court held 
lers, that that here was no yu Intereſt, but that each might maintain an Action 
they would for his particular Damages, or otherwiſe one of them might be remedi- 
m_ play _ leſs; for it one had conſented to A.*s farming it, and had ſecretly re- 
leſs on my ceived ſome Recompence for it, it is not reaſonable that the other, who 
Ld. Mayor's never conſented, ſhould loſe his Remedy; and therefore the Plaintiff had 
Da — Judgment. 2 Mod, 82. Paſch: 28 Car. 2. C. B. Wilkinſon v. Loyd. 
were = in'201. each to the other. jointly and ſeverally, and one only brings Covenant, and aſſigns the 
Breach, that the Defendant play d ad quandam Tabernam &c. Judgment for the Defendant; for they 
onght all to have joined, the Intereſt being joint; and it is l contradi for 4 Perſons to 
bind themſelves the one to the other, Jointly and feverally. 115. Trin 1 W. & M. in B R 
Spencer v. Durant. Show. 8. S. G according. whe | 
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1. Suit was weint ed! in the Exchequer by the King and the Mayor, ' 
4% Bail ifls and Commonalty of Southampton, who held the Vill and 
Port in Fre- Farm of the King, againf certain Perſons who had taken cer- 


tain Cuſtoms and diurbeñ the ation from taking-Guftom- &c. Thel. 
Dig 28. cap. 4. S. 1. cites Trin 2 E. 3. 51. 
Where the King bot! vep the Hard , g Chappel to D. againſt whom 
4. engt Af Ae, and the Ries. was * a Houſe, Land- and Rent &c. 
and pending the Athſe D. ręſign'd to the King, and the King gave it to one 
O. and after the Plai#tiff i In the 2 recover'd, and O. was ouſted &c. * 1 
opbty which a Writ of Error wat maintain d by the King and O. Jointly _  —_— 
Thel. Dig. 28. lib. 2. cap. 2. S. 2. cites 15 Aſſ. 8. ö 
3. A Writ was maintained for the Kine and the ee e nf the the Hy 1 
tab of H. Leundr 4 of Fork,” Which was of the Patronage of · the againſt 
* 12 who had withdrawn the Alms of the Rid Hoſpital; 11 it 1 
1 5 the Clerk who 15 Dig 28. by 13 5 ſhould 
4 8.3. 
125 5 . "6. 12 * 
Where an 1 5 is 0 to the 105 oy ani 70 bis Cuſtomers, they But where 
ul zeln Wien him in Ackiop. Thel, Dig, a cap. 4 (bis) 8. 6. eee 
el 25 as 3 2 21 R. . Joinder in Alen + bs . CN | | 82" a, and the. 
we Ki one ſhall 1558 Aale for een, without the other. . Di tb, kr 
Ka 0 ches Mich. 19 Hi. 6. 47. « £ Ting ig 29. 730 
| Us 1215 a 2228 EIT LAWS en 5 : 2 | 1 : 5 . 
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(8. d) Agent ben. Wpere AQion may be brought 
3 . saint. leveral, Jor the al Fact or Thin 4 


** 2 3 . } 


10 2410 p 1 we 0 

I. Ovenanr Was "FA ht the Leſſee _ the Leſſor, becauſe 15 

8 en after the lte made 19 4 to one «ſr the Leſſee 

ene that it lies well; quod: nota; and yet the Leſſee mi . 

| 2 220 l , or have had Ouare ejecit | "infra Terminum by the 

and Yet chis does not roll the Actiog of Covenant, which! is — 2 

bj £3 Common-Law, notwithſtandiug rhar Quare ejecit - intra Termi- 

num is given by the Statute; but Brooke makes a Quære if he cannot re- 

Et inf"tbe Lefſor by by the one Writ, and againſt the Feoff ee by the ot err 

N? dot de may recover by to Quate Hnpedics of one Avoidance. Ar. Ane 
habt, pl. v. cites 46 E. 3. 4 157 . nk - 

. A demanded 51. of B. 420 C. as Monies ex 2060 for them pro un 


? A9 88 Negotiis; and upon an Arbitration B. and C. wers #warded is 5 
pay 41. viz. B. to pay 405. and C. 40 6. A ſeyeral Action may be brought e 
: out B. or C. For the Viz, makes it as ſeveral Ab for bol 
ns 199 * tor the Plaintifl. Cxo. 2 pl. 18. Mich. 37 & 8 ; N 
Eliz. N R. Sower v. Bradfield. 1 
. 1 4 takes Beaſts by Command of B. che Re eplevin may be brought ; 
ey korb or a ainſt eGommandervaly; Mis Jus Bf per —_— » fo 242 
See Raplevin (D) 1 4 1 N FDA 


4 une cuts in „b, 4 at Carries. * away; Adiod ies agaiolt 
any of them. Cited AK. Mar. 22. in pl. 49. Paſch. 15 Care ch 
habe * adjudg'd in 

R * | 5 Deli 


vs 
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— lirati aint zwver al Pretipes and demanded 
J. Debt upun an Obligation againſt 7 — demanded, becauſe 
the one ous: bf againſt both by 


Bond 7 againſt each the Whole; and 7udgment 
cannot '0® he ought to demand the W hole again 
2 Faul one Præcipe; by which the Writ was abated for ety, Anno 14 
but upon a H. 4 19. Bur the Plaintiff elected his Execution at his Peril; tor he 
Recoghizance have but one Execution againſt the one of them only. Br. Dette, 


er HoteGh, pl. 39. cites ) H. 4.6. 


X Anne, in Caſe of Fanſhaw v. Moriſon. | 


* 


— 


1 8 


e. d) Whets ſeveral may be join d 


Br. Joinder 1. X Mah may maintain one Writ againſt ſeveral of Champerty for 
in ACT, A ſeveral ies. Thel. Dig. 49. lib. 3. cap. 21. S. 1. cites 


P Hs; Mich. 31 H. 6. 9, 
P. whe : & 2 F 

the Offence is ſeveral, coneerning one and the ſame principal Matter See 47 E. 3. 1). 
at (V. c) F l ? | | , 1 | 


2. Writ of Dower. was brought again/# Tenant by 15 and bim in 
Rewerſſon. Thel. Dig. 47. lib. 5. "= 11. S. I. Cites ich. 2 E. 3. 42. 
and ſays it is held that it may lie. Hill. 1 E. 3z. 3. 
Br. Brief, pl. 3. 4 Man may well maintain one Writ againſt tbe Mortgagee and the 
159. cites 7 Morigagor Jointly, notwithſtanding that the Mortgagor be not "Tenant, 
6, i ſor doubt of the Redemption pending the Writ. el. Dig. 46. lib. 5. 
5. k. "Fe Cap» 8. 8. 1. cites Paſch. 6 E. 3. 252. Trin. 11 E. 3. Brief 474. Trin. 26 
there is Pri- E. 3. 62. Trin. 41 E. 3. 16. Paſch. ) H. 6. 19. Trin. 32 E. 3. Per qus 
vity between ſervitia 9. | 
them. 4. Mortdanceftor 2 be by ſeveral Summons againſt ſeveral Perſons, 
Br. Several Præcipe, pl. 11. cites 10 Aſſ. 3. * 
5. And where 2 were obliged & uterque eorum in Solido, one Writ 
was maintained againſt one of them alone. Thel. Dig. 48. lib. 5. cap. 
18. (bis) S. 2, cites Paſch. 10 E. 3. 502. 
6. And where two were obliged & uterque eorum in Solido, one 
Writ was maintain'd againſt one of them alone. Thel. Dig. 48. lib. 5. 
cap. 18. (bis) S. 2. cires Paſch. 10 E. 3. zoe. 
7. It was ſaid that Writ of * of Ad vomſom lies againſt Tenants in 
2 5 15 the n jointly. Thel. Dig. 44. lib. 5. cap. 3. S. 4. cites 
rin. 17 E. 3. 38. 
8. A Man cannot maintain one Writ jointly again/# the Heir and 
int rhe Execators. Thel. M. lib. 5. cap. * 2 Hill. 18 
If a Man 9. If 2 Parceners are Coheirs by Fine Executory, and the one and a Stranger 
gives Land to enters, the other ſhall have Scire Facias to 3 the Fine againſt No 
tvs Men, * Stranger of the Moiety; for the other Siſter is in in the other Moi 
en Be. by Title, and ſo it ſhall not be againſt both. Br. Joinder in Action, 1 
5, there is 96. cites 24 E. g. 28, K 


- | * = - 
erm „ and ſeveral Inheritances ; and if each have Iſſue and die, and the Ius | 
e Ba I 
my hs + er Iſſue is in, in his Mojety by Title, and the 8 has the other Moi 
by Tort. Demand, pl. 48. _—_ 7 | | 2 ag iety 


See 9 E. 4 10. Writ brought againſt one Parcener and os who 4 fate 

14. at (Cd) Tenant by the Curteſy, who was Baron to ber Sifter, il be oh bow 
Opinion of all the Court. Thel. Dig. 44 lib. 5. cap. 3. S. 2. cites Trin. 

24 E 3. 29 & 31 E. 3. Several Tenancy 21. = 4 
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10. One 
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"as — Facias was maintain'd again ſeveral Tenants out of Ibid 113. 
1. One joint 0777 as V Aa. eder Tenants ou Dre a 
* — ſeveral Garnifoment. Thel. Dig. 108. lib. to. cap. 16. S. J. 8 
cites Hill. 24 E. $- 23+ 8 30 
en | ; 1 Sad a4 

* One and the fame Writ of Oui juris clamat was maintain'd againſt 
{everal Tenants for Life, and not accepted. Br. Several Tenancy, pl. 23. 


ei E. 3. 37. | 

; 2 Fo A 7 ſe brought again/# a Feme, it was found that fhe had enter d 

rg. In Ae brought again gene, It w vat foe 
Aiming. to her ſe, and to the Uſe of her Sifter and Co-heir, where their 
was not lauf &c. The Writ was adjudg'd good, notwithſtand- 
chat the other Sitter was not named &. For a Man ſhall not be Co- 

Pifſeifin. © Thel. Dig. 44. lib. 5. cap. 1. S. 4, cites 27 Aff, 68. 
4 4 Recovery in Writ of Debt may be brought againſt 


« Dig. 7. 
lb. 5: cap. 38. J. 7. cites Trin, 27 b. 2. 86. 15.4 
rh. 


4, brought again Tenants in common was adjudg'd A Precipe 


. ig. 44. lib. 5. cap. 3. S. 2. cites Hill. 28 E. 3. go. _ — 
177 8 . 2.2 ſhall be ſeveral Writs of Moities. Br. Joinder in Action, pl. 83. cites 
Ei. | | 


16. One Writ upon the Statute of Labourers was maintain'd againſt the 
er B C4 departing out of Service and the Maſter who had retain d him. 
Thel. Dig. 49. 8 5. cap. 20. S. 1. cites Paſch. 29 E. 3. 35. and Paſch. 
H. 6. J. and Mich. 28 E. 3. 9). 
17. Where 2 were cbliged jointly, after the Death of both a Writ of Debt 
was brought againſt the Executors of the Survivor of them alone. And it 
aid by Thor: „that after the Death of one of them the Writ may 
e brought af the Survivor alone, or againſt him, and the Executors 
of the other jointly. Thel. Dig. 47. lib. 5. cap. 12. S. 6. cites Paſch. 31 
E. g. Executors $2. | r 
_ 18. One Writ of Attachment upon 4 Prohibition was maintain'd againſt 
2 by ſever) Pone per Vad. &c. Thel. Dig. 107; lib. 10. cap. 16. S. f. 
cites Hill. 33 E. 3. Brief 913, I 
Ig. Deties tantum was brought gain ] urors, and ſuppoſed that J. 
and W. received ſuch a Sum &c. and the Defendant demanded Judgment 
of the Writ, becauſe the Receipt of the one is not the Receipt of the 
other; & non allocatur. Br. Joinder in Action, pl. 5. cites 40 E. 3. 33. 


29. Action upon the Statute of Labourers was brought again two, be- Br. Joinder 
caſe he wil op N Fg; Carvers for 2 Vir 47 the de- in Action, 
parted; and becauſe the Retainer nor Departure of the one is not the Re- Pl. 41. cites 
ages por Deparecare of the other, chen ers che Mrie was abated by S0. 2.7 
Exeeption of che Parry. Br. Joinder in Action, pl. 6. cites 40 E. 3. 35. that there 
ſeveral Actions. Thel. Dig. 49. lib. 5. cap. 20. cĩtes S. C. F. N. B. 167. (C) in — 2 
thexe (a) cites 39 E. 3. C. S. F. — S. P. Br. Joinder in Action, pl. 16. cites 47 E. 3.6. 


21. And yet contrary in Treſpaſs, and it is found that the one did Part But in Treſ- 
of the Treſpaſs by himſelt, and the arher the reſt by himſelf, che Plain- Taft again 
tiff ſhall recover; for there the W ric does not appear 1H in itſelt, | N * 


yer contrary here ; Note che Diverſity. Br. Joinder in Action, pl. 6. zend of the 


| Treſpaſs „and 
wine, the — 75 Mall recover des 
irit auighe have been true. Br. Joinde 


195 1 n 2 the other ac- 
the one, and ſhall be amerced * the other; for there 
it gunder, jn Action, pl. 15. cites 47.Þ. g. 

Where the Treſpaſſes are ſeverally done by two Men ſevera ; ſhall bet 
of joint Treſpaſſes done by ſeveral. Br. Joinder in Atop pl. 47. cites 36 H. 6. 27 29 


IO, 
FAA Hall be brought, but contra 


| 22, 10 one and the ſame Writ che one Præcipe was againſ F. N. and 

Rich, f 4 Acres of Land, another againſt F. V. alone of 4 Acnes of Land, 

and the 3d. againſt Rich. alone of 4 Acres of Land, and held that * the 
ri 


| 
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| 
| 
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Writ (ball abate, it they ate the ſame Perſons and the ſame Land 
Thel. Dig. 107. lib. 10. cap. 16. 8. 4. cites Mich. 41 E. 3. Briel. 544. 
23. Several Tenants may be join d in one and the ſame Wric of p,, 
gu Servi tia. Br. Joinder in Action, pl. 95. cites E. 3.7. 

24. In Treſpaſs 2gain/t a Corporation and 7 he ſaid J. IN. plead 
to the Writ becauſe it was brought againſt both wherè it ſhould be by ſeveral 
Writs; for againſt one lies Capias and Exigent, and againſt the Corpo. 
ration only Diſtringas, but it was not adjudg'd. Br. Brief, pl, 5. 


cites 3:2. | | i , ; 
; 1¹ ks 2 Act ion is to be ſued againſt 2 Tenants in Common a Man þ al 
have feperal Aclions. Br. Tenant in Common, pl. 4. cites 48 E. 3, 
16 1 „4426. Ti | c +14 14 er 5 
. 255 If ro, Abbots or Priors have Ward and do Waſte, one and the ſame 
Writ mall lie againſt both without ſuing ſeveral Writs, as admitted 
4.4 - clearly.io a Writ of Waſte. Br. Joinder in Action, pl. 18. cites 49 E. 
*7 20 3.25. OD : * 4 S 40g 1 e Fo | N 0 + 
Ibid. cap. 11. K.y 29 adjudg d, that one Writ apon the Cafe does not lie again 
(bis) S. 4. ſeveral tor not doing Suit dt à "Court which they ought ſeverally ig do, 
cine. WET Thel. Dig. 48. lib. 5. cap. 17. S. 4. cites Hill. 7 H. 4. g. 

r. n a e U r arty 3 
fur leCaſe, © & & P accordingly, and, becauſe the At of the one is nor the AR of the ocher, th 
Lp .. abated. . Br. Joinder in Action, pl. 20, cites S. C. and becauſe the Nonfeaſance of the 
one is not the Act of the other, they ought not to be joined, and the Writ was aba tec. 


11 


Br. Reple- 28. Replevin againſt 4, two juſtified:for Execution upon Recovery as Bai. 


vin, pl. 15. Ii &c. and the third came in Aid &c. and this to the taking of two 
cires S. C & Beaſts, where the Replevin was of four Beaſts, and the fourth juſtified 
8. 4 accord- he cab ng of the other two Reſidue for Rent Ar rear to himſelf by rea- 
54 ſon of Tenure ; and ſo ſee that a Man may join ſeveral in Replevin who 
diftrain'd - ſeveral Beaſts, by ſeveral Titles, and yer well as in Treſpaſs 
where they juſtify ſeyerally ; Quod Nota. Br. foinder, pl. 22, cites 7 
| . A Man may have one and the ſame Writ of Hire facias againſt ſe 
weral Tenants 5 Words af ſeveral Summons or Garniſp ment, as Præcipe 
quod reddat may be by ſeveral Summons. Br. Several Præcipe, pl. 5. 
„ „// // /! Ty Fee 
30. In Scire facias it was agreed, that a Man may have Præcipe quod 
reddat, againſt the Lord and the Villein, for doubt of Entry of the 
Lord; for between them is Privity. Br. Brief, pl. 159. cites ) H. 6. 16. 
; Fs But a Man ſhall not have Writ againſt the Diſſeiſor and the Diſſi- 
ſee, for there wants Privity, and the one Eſtate does not depend upon the other, 
as above; Note the Diyerhty., -Ibid.. . | 
32. A Man may have one joint Writ gain the Bailiff or Steward, and 
47, the Party alſo, for holding Plea and ſuing Plea in Court Baron of the 
Sum of 495. Thel. Nig. 48. lib. 5. cap. 17,.S. 3. cites Hill. 19 H. 


-e 4 


TID 5. . 


33. Bill of Diſceit by L. againſt P. and N. Attorney, becauſe P. was 
Deputy of the Sheriff of D. o put Writs, ſerved by the Sheriff, into C. B. and 
the Defendants embezzled a Writ of Habeas Corpora in a Plea of Land le- 
tween L. and D. It was pleaded in Abatement of the Bill, that . 
was Deputy, and that M, the Attorney had nothing to do, and therefore ought 
to have 2 Bills; & non allocatur. Br. Bille, pl. 9. Cites 19 Hl. 6. 

29. 50 & 72. ” ay, . = 
34. Aud there it is agreed, that if one does a Diſceit or Treſpaſs by Exci- 
zation 0 another, yet the Suit lies + both; Quod Nota; and hall 
give the Matter in Evidence as it ſeems ; for there is no Acceſſary in 
reſpaſs, Ibid, ew N SS 258 
* 1 35 
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334 It was agreed, that if 4 beat my Father, and the one ftrikes him, 
which he dies, yer an Appeal lies againtt all. Br. Joinder in Action, pl. 


100. cires 31 H. 6. 1. 


35. Ho Writ of * Premnnuire lies againſt all who offend ſeverally, con- * See Paſch 
ceininy one and the faine principal Matter. Br, Joinder in Action, pl. 18 H. 6.6. at 
| ( 


100. Cites 31 H. 6. 1. 3 V. c) 
6. And one and the ſame Writ of Atuachment upon Prohibition, lies See 34 H. 6. 


2 aint ſeveral likewiſe; and yet the Act of the one is not the Act of 43. at (X c) 


the other. Ibid. | 
J. W here one maintains generally, and another ſpecially, as by giving of See 14H. 6. 


Ty to a Furor, ſeveral Actions ſhall be brought of this Matter; per Cur. Z. c) 


except Needham. Br. Joinder in Action, pl. 4). cites 36 H. 6. 27. 29. — 1 
ri * the one plead- 
ed Not Guilty, and the other juſtified as for his Servant; and Exception was taken that Special Maintenance 
am General Maintenance cannot be joined in one and the ſame Writ; ſed non allocatur. Br. Joinder in 
Action, pl. 100. cites 31 H. 6. 1. Thel. 32 49. lib. 5. cap. 21. S8. 1. cites 31 H. 6. 9. that a Man 
may maintain one Writ of Maintenance againſt ſeveral for ſeveral Maintenances; but ſays the contrary 


is held for clear Law 36 H. 6. go. 


33 


38. But one and the ſame Decies tantum may be brought againſt all S. P. Br. 
the Jurors of one and the ſame Pannel who took Money; for they all N — 
zive but one Verdict, and are but one ſole Jury. Br. Joinder in Action. : 44 7 Iv 


pl. 47. cites 36 H. 6. 27. 29. . bia. 
„ | I. 108. cites 
21 H. 6. 22. S. P. for it is founded upon one and the ſame Record. Br. Joinder in Action, pl. 66, 


cites 8 E. 4. 24.—— Thel. Dig. 49. lib. 5. cap. 21. S. 1. cites Mich. 31 H. 6. 9. accordingly, and that 
the ſame was agreed accordin Fr Trin. 40 E. 3. 33. 5 9 ingly, 
See pl. 19 | 


39. And it two conſpire, and the one only gives Money, yet joint Action 
lies againſt them both, and not ſeveral Actions; for the Agreement or 
Communication only is the Conſpiracy ; but in divers of thoſe Caſes the 
Damages ſhall be ſever'd. Ibid. [36 H. 6. 3o. a.] 

40. It an Abbot and a Layman diſſeiſe J. S. and make a Feoffment, and 
take the Profits, and the Layman after is made an Monk in the ſame Abbey, 
there the Action ſhall not lie againſt the Abbor but for the Moiety ; tor 
the Abbot and the Secular were not jointly ſeiſed, but by Moteties ; 
quod nota. Br. Parnor, pl. 15. cites 39 H. 6. 44. * 

1. If 2 diſſeiſe a Man, and make a Feoffment, and the vne alone takes But where 
the Profits of the Whole to the Uſe of him, and the other, Action lies againſt 2 Dileiſors 
both. Br. Pernor, pl. 15. cites 39 H. 6. 44. n 

ent, a 
the aue takes the Profits [to bis own Uſe,] the Action lies againſt him alone of the Whole. Br. Ras de 

Profits, * 21. cires 5 E. 4. 1. 2. 

But if 2 Feoffees of the Diſſeiſor make a Feoffment, and the one takes the Profits, the Action ſhall be 
brought againſt boch as Tenants of the Franktenement. Br. Parnor de Profits, pl. 21. cites 5 E. 


4.1. 2. | 
But if all take the Profits, Action is maintainable againſt them as Parnors of the Profits. Br. Parnor de 


Profits, pl. 21. Cites 5 E. 4. 1. 2. | ; 


+ ; 

42. Action upon the Statute of Liveries, ſuppoſing that they received cer- R. C brought 
tain Liveries of Cloth of one J. W. and counted that every one received a Action pon 
Gown &c. Catesby demanded Judgment of the Writ, tor the Receipt 1 f 
ol the one is not the Receipt of the other; to which Pigot agreed. But * 4 | 

Choke & N Ar. the Writ is good; for it is in nature of ſeveral Badges, con- 


r4cipes. Quære. Br. Joinder in Action, pl. 66. cites 8 E. 4. 24. 3s ; n 


counted that the Defendant gave Liveries to ſeveral named in the Writ, and Exception was taken to the Writ, 


becauſe the Tort of the one was not the Tort 1 the other, and the Writ awarded good, and well; for 
* | it 


Fa 1 Donor. tor iving to ſeveral, Br. Joinder in Action, pl. 27, cites 11 H. 4. 
Thel. f 6 40 Ib N he + Paſch. 11 H. 4, 65. and Mich. 8 E. 4.22. | 

But if it had been againſt ſeyeral Pernonrs of Liveries, it ſcems that there ſhould have been ſeveral Ac. F 
tions. Note the Diverſity ; for ſeycral Torts by one and the ſame Man may be in one and the ſame Ii 


Ibid. 


— 
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4 In Ditinue of Charters the Defendant ſaid that they were deliver d u 
bim by the Plaintiff and another who was dead, and had not made FExecy. 
tors, and pray d Carniſbment againſt his Heir and the Ordinary, and had 
it. Thel. Dig 47. lib. 5. cap. 12. S. z. cites Hill. 14 E. 4.1 

45. If Writ ot Falſe Fudgment be brought again/# the Suitors and th; 
S$1:20ard of a Court-Baron, the Writ ſhall abate, becauſe the Steward is 
named; per Vaviſor. Duzre how this is intended; for the Writ is not 
brought againſt the Suitors, but is directed to the Sheriff that he ſhall 
record the Plea, and fend it into Bank ſuch a Day, and ſummons the 
Party to be there this Day, to anſwer to the Matter. Br. Joinder in 
Aion, pl. 102. cites 1 E. 5. 3. 1 3 | 

46. M here 2 are obliged & uterque in Solido, one Writ may be brought 
jointly againſt them, or one Writ by ſeveral Præcipes, or 2 ſeveral Writs 
at the ſame Time &c. Thel. Dig. 48. lib. 5. cap. 18. (bis) S. 1. Cites 

Mich. 46 E. 3, 29. But fays the contrary was adjudged Mich. » H. 4 
6. and that the contrary is Law alſo; tor where five are obliged, and 
| each in Solido, Writ does not lie againſt three of them by one Præcipe 
= &c. and cites Paſch. 12 H. 4. 21. and that ſo agrees Paſch. 27 H. g. 6, 
| For one Writ, and by one Przcipe, ought to be againſt all, or ſeveral 
| ; againft each, and thar ſo agrees Hill. 10 Hf. J. 16. . 

Ki 47. Where a Man is bound who has Land by bis Father and by his My. 
ther, and dies without 1ſue, the Obligee ſhall have ſeveral Actions againf 
| the Heirs, and not joint Action; and it he recovers againſt the one, Ex- 
ecution ſhall ceaſe till he has recover'd againſt the other; for the one 
| ſhall not be charged of all, tor they are in as ſeveral Heirs. Br. Joinder 
| in Action, pl. 119. cites 11 Hf. J. 12. 

4 Aud per Fineux, againſt the Heirs in Gavelkind, joint Action of 
|| Debt lies upon the Obligation of their Father ; for they are one Heir. 
| Ibid. FW 
where it 49. A. and B. were Leſſces of Lands, and did not ſet out their Tithes, 
was brought Debt was brought upon the Statute again A. The Action does not lie. 
again %, Rat, here it was found that A. only occupied the Land, and therefore the 
Como, and Action well lies. Het. 121. 122, Mich. 8 Car. Coles v. Wilkes. 
. ſet out the 7 it bes, and the ot her carried them auay; it was adjudg'd that the Action lies on- 
ly againſt him who carried them away. Hutt. 12. cites Mich. 8 Jac. Gerard's Caſe. 


| 50. If 2 Leſſtes make Partition, the Leſſor may have one Action 
_ againſt them. Cro. J. 411. Mich. 14 Jac. in Caſe of Ipſwich Bailiffs &c. 
/ + v. Martin & Parker. 8 
Bulſt 211. $1. 79 Fointenants of a Term, one aſſigns his Intereſt to FJ. S. and the 
C. and the other dies and leaves MH. Executor, Action may be brought againſt the Aſ- 
Court clear ſignee and the Executor jointly for Rent due afterwards ; tor the AG of 


of Opinion» Leſſee ſhall not divide the Action of the Leſſor. Cro. J. 111. pl. 11. 


tion of ebe Mich. 14 Jac. B. R. Ipſwich Bailiffs &c. v. Martin and Parker. 
was wel e | 

brought, and Judgment for the Plaintifft.-—Roll 75 404. pl. 33. S. O adjornatur. 110 
the Plaintiff made a Leaſe for Years to A. and . rendring ent; B. 4 gned bis Moiety to C,—W. 
brought his Action, againſt A. and C jointly for the Rent, and had à Verdict It was moved in Arreſt of 
1132 that tho! Leſſor has Election to fue the Leſſee alone for the whole Rent, or to have ſeveral 
ctions againſt the Leſſee and Aſſignee, yet he cannot join them both in one Action, becauſe the one is 
charged upon the Cont. act, which. continues notwithftanding the Aſſignment, and the other is charged 
by reaſon of the Occupation of the Lands, and not upon the Contract, there being none between him 
and the Leſſor, ſo that theſe are Actions of ſeveral Natures; but 1 by 3 Juſtices, contra Cham- 
berlaine J. that the Action lies a 2 one Leſſee and Aſſignee, but he may have one Action 
againſt both the Leſſees notwithſtanding the Aſſignment. Palm. 283, 284. Paſch. 20 Tac. B. R. Waldron 

v. Vicars & al. pi 
Or, 


— 
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Or, it the Leſſor will, he may bing Lebt z2gairſt the Aſſigt ee for a Moiety of the Rent, for the 

aſſignee having the intire Eſtate in the Moieiy cf the Lar d, has Privity 4 Eſtate ſufficient 10 be ſo 
. drrged 3 aud Jodgment for the Plaintiff. 2 Lev. 231 . Mich. 30 Car, 2. B. R. Gamman v. Vernon, 
2 Jo. 104 reſolv'd per tot. Cur. that the Action well lies. 


. C. 


by 


32. Caſe Ec. againſt 2 Detendants for ſpeaking ſcandalous Words of the 
pluntiff. Upon Not Guilty pleaded he had a Verdict againſt both, 
But reſolved, that the Action will not lie againſt 2 Defendants jointly, 
for ſeveral Cauſes cannot. produce a joint Action, and therefore Judg- 


ment was arrelted. Palm. 313. Mich. 20 Jac. Chamberlaine v. Wil- 


e. | | 
5 Caſe againſt 2 for procuring the Plaintiff to be indicted for a common 
Barretor.. It was moved in Error, that the Action lies not againſt 2, for 
that the Procurement ot one is not the Procurement of the other; but 
the Court was of Opinion that the Action lies againſt both. Lat. 262. 

Mich. 3 Car. Pencavin v. Trapping. | 
54 One Action cannot be brought againff A. for an Aſſault and Bat- 
tery of the Plaintiff, and againſt B. for taking away his Goods, becauſe the 
Treſpaſſes are of ſeveral Natures, and againſt ſeveral Perſons, and the 
Parties cannot plead to ſuch a Declaration; Per Roll Ch. J. this being 
zffigned for Error. Sty. 153. Mich. 24 Car. Cutworth's Caſe. 
© 55. If ſeveral Tenants claim under one Perſon by one Title, and the Plain- 
tiff hath but one ¶ Title] againſt them, they all may be joined in one Ac- 
tion; but nor ſo where he hath ſeveral [Titles.] Keb. 238. pl. y2. 
Hill. 13 Car. 2. B. R. (Ld.) Clare's Caſe. 
56. An Executor cannot be jointly ſued with another, becauſe he is S. C. cited 
charged De bonis Teſtatoris, and the other De bonis propriis. 2 Lev. 8 
228. Trin. 30 Car. 2. B. R. in Caſe of Hall. v. Huffam. 171. 


5 (D. d) Where ſeveral muſt be join d. 


I; Man ought to ſue ſeveral Writs of Precipe quod reddat againſt 
| . Tenants in Common who are in by ſeveral Titles, otherwiſe they 
ſtall abare. Thel. Dig. 44. lib. 5. cap. 3. S. I. cites Mich. 6 E.z. 283. 
and that ſo agrees Trin. 18 E. 3. 23. and Paſch. 42 E. 3. 11. and Trin. 
48 E, 3. 17. and Mich. 12 H. 7. x. Trin. 8 E. 3. 418. 5 E. 3. 119. and 
17 E. 3. 24. 52. and 53. ; 
2. An Olligation made which binds the Heir oughr to be ſued jointly Wherean 
Tue the Heirs Male in Gavelkind and againſs the Heir at Common Lay. Obligee (an 
hel. Dig. 44. lib. 5. cap. 1. S. 10. cites Mich. 11 E. 3, Dett. 3. rw, 
| be ka? 8 Land by De- 
ſcent of the Part of the Father, and alſo of the Part of the M > of bi 
veral Writs ſhall be brought againſt the ſeveral Heirs, and on 22 nt bis _ 2 
brought againſt all the Heirs in Gavelkind. Thel. Dig. 47. lib. 5. cap. 14. S. 1. cites Hill. 11 


Hz. 12. 


3. Where a Fine is levied of Lands in ancient Demeſne, by which Fine 
divers Remainders are intail'd, it ſaffices to bring VNyit of Deceit to annul 
this Fine again/t the Tenant of the Land only without naming thoſe in Re- 
mainder. Thel. Dig. 45. lib. 5. cap. 17. S. 2. cites Trin. 26 E. 3. 65. 
4. Parceners ſhall be jointly ſued always, notwithſtanding that they Thel. Dig. 
are in by diverſe and ſeveral Deſeents vefote Partition, Thel. Dig. Era lib, 44. lib. 46 
| 4 . . | — | 4 „ __ % | Cap. 1. J. 6. 
29 — S. J. cites | Mich. 37 H. 6. 9. and Trin. 9 E. 414 Pa h. 4a fays it — 
3.1 | pears, as it 
ſeems by the 


Opinion of 9 H. 6. 5. that Writ of Formedon may well lie againſt one Parcener without naming the 
| | other 
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other after Partition made, notwithſtanding chat he who is named was within Age at the Time of the 


artiti er is &c: | 
en li pence are in by one Deſcent, if the one has [ſſne and dies, and the other has Iue and dies, ang 


ir /, ner, yet they ſhall be in as Parceners, and Writ of Partirione faciend"” lies againſt them; 
— be ho brings Præcipe quod reddat ſhall have it againſt them by one joint Præcipe. Br 


inder in Act ion, pl 43. cites 39 H. 6. 8 , 
1 where * in by ſeveral Titles, or by Partition. Ibid, 
But where they are to demand they ſhall bave ſeveral Actions, and yet when they recover they are in 


Coparcenary as before, ard ſo was the Opinion of the Court, that where they are in by Coparcenary not 
parted, tho' it be by diverſe Deſcenrs, yet joĩpt Præeipe lies. Ibid. ; | 

Precipe quod reddat ſhall be brought againſt 2 Coparceners jointly. Br. Joinder in Action, pl. 40, 
cites 9 E. 4. 14. | 3 


Detinue ſhall act be brought gi, an Abbot and Monk, but agaiy 
A a Monk only ; Quod Nota. Br. 1 de biens, pl. 15. oth he 11 


21. þ 
Thel. Dig. 2 6. A Man bail d Goods to two, and the one kept the Goods, and he brougy; 
48. lib. 3. Detinue againſt him alone, and the other pleaded it to the Writ that the 
cap. 18. (bis) Bailment was to him and another in full Life, and the Writ abated; 
*. & p. for both cannot keep the Goods, but Thirn was in a contrary Opinion. 
| Br. Detinue de biens, pl. 16. cites ) H. 4. 6. 
Br. Dett. pl. . Where 4 are bound by Obligation conjunctim & diviſim, a Man ſhall 
69 cites got have Debt upon it againſt 2, but againſt all, or againſt one alone. 
15 againſs Br. Obligation, pl. 24. Cites 12 H. 4. 21. 


F joint . : 
recipe, and Proceſs iſſued till the one wut outlary'd and got Pardon, and demanded Judgment of the 
Writ, inaſmuch as 5 cere bound by Obligaticn and 2 are omitted; Norton ſaid, the 5 are bound, and every 
one in the whole, by which the Writ was abared. Brooke ſays the Reaſon ſeems to be inaſmuch as ai] 
bug bt to be ſued if he will have joint Præcipe, and every one by bimſelf may be ſued by ſeveral Precipe. Br. Se- 
veral Præcipe, pl. 7. cites 12 H. 4. 18. | | 


Br. Obliga- 8. In Debt, if A. and a Feme Covert are bound in 10 I. or A. an Infant, 
tion, pl. 26. the Writ is well brought againſt A. leaving out the Feme and the In- 
cites 14 H. fant, and if it be pleaded to the Writ the other ſhall maintain his Writ 
Ss p by thewing that the one was a Feme Covert, or an Infant at the time &c. 


and that the Br. Dette, pl. 205. cites 14 H. 4. 32. - 
ſame Law ĩs | | 
of a Monk bound with another Perſon. 

Debt upon an Obligation by the Abbot of D. which * fers was to him and to J. N. and he ſaid 
that J. N. was his moign at the Time &. and therefore well; per Cur. For there is a Diverſity 
ewhere an Obligation appears void, and where not; for where an Infant and a Man of full Age are bound, 
or a Feme Covert by'a * Name, there the Action ſhall be brought againſt both, and they ſhall have 
Advantage by way of Plea of the Non- age, Coverture and Profeſſion, but where ſhe is named Feme Co- 
vert, or 4 ign in the Obligation, there it is otherwiſe; For in the firſt Caſe the Infant may admit 
the Obligation, and ſo may the Feme after the Death of her Husband, and the Commoign after his De- 
raignment, Br. Dette, pl. 190. cites 32 H. 6. 30, | | 


* * . 
— 


9. It was adjudg'd that Writ of Meſne ought to be brought againſt all 
the Parceners Lords before Partition, but otherwiſe it is aber Partition. 

I hel. Dig. 44. lib. 5. cap. 1. S. 5. cites Paſch. 3 H. 6. 43. 1 
Fitzh. Al- 10. In Aameaſurement of Paſture, Ellerker ſaid F. N. is ſeiſed of 20 A- 


Rn. cres of Land to which he has Common there, and is not named, Judgment 
cites 8 © Of the Writ, & non allocatur, Bi. Joinder in Action, pl. 32. cites 8 H. 
and the De- 6. 26. | 


fendant was "=o | 4; 5 
awarded to anſwer. For in Monſtraverunt, all the Tenants ſhall be named by Wa making 


of 
Plaint, but here none ſhall be. named as Defendant but he who did the T i ; h 
againſt the one all the Tenants ſhall be admeaſured. * * e Tort, and yet in Aion brought 


9 — þ 8 
A aa vw oo oo A - mM 4_ = 


*.{% 


as i oo ate a> a as. 


11. It was held that if a Man recovers in Writ of Treſpaſs againſt two 
or ſeveral, and does not ſue Execution, and be to bring a new W rit tor the 
ſame 'Treipaſs, he ought to name all thoſe againſt whom he had reco- 
ver d before. But ic was agreed there that ir is no Plea to ſay that. the 

* Treſpaſs 


* 
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«% ͤ vw . — 


— — — — - 
—— 


————— 


Treſpaſs was done dy the Defendants and others not named &c. without 
leading Releaſe made ro one ot them, or ſomething to that Purpoſe. 
Thel. Vig. 48 lib. 5. cap 18. S. 2 cites Mich 29 H. 6. 12. 
- £42. Au?! where 2 Conurceners are, and the one takes Baron, and has I- 
we aud ates, Pigclpe quod teadat mall be brought againſt che other, and 
the Tenant by the Curteſy ; lor they continue the Eſtate by Coparceny. 
Br, ſoinder in Action, pl. 40. cites 9 E. 4. 14. | 
13. Writ ot Debt brought upon A Contract was abated becauſe another 
Was Party to ene Contract not named. Thel. Dig. 48. lib. 5. cap. 18. 
(bis) S. 4 cites Irin. 9 E. 4. 25. and Mich. 20 H. 6. 12. 
14. In Treſpaſs tor „ 1 his Houſe and carrying away his Goods ; the 
Delendant pleaded that 1he Treſpaſs was done by him and F. F. and that the 
Framif bad brought his Atiion againſt F. S. and recover d againſt him, 
and had Execution and is ſatisfied. Wray conceived it reaſonable that this 
"was a Diſcharge ; but Gawdy contra; for the Treſpaſs is always in it- 
ſelf ſeveral. Clench ſaid, If oe commands three to do a Treſpaſs, who do 
it, and a Recovery is had againff him and he being in Execution ſatis/ies 
the Plaintiff; this diſcharges the others; tor the Commander was the 
Principal Treſpaſſer, aod the others did it only as his Servants, which 
Gawdy ſeem'd to agree. Et adjornatur. Cro. E. zo. pl. 3. Trin. 26 Eliz. 
B. R. Morton's Cale 
1g. Two were bound in a Bond, & Dnilibet eorum ConjuntFim. An Action If Gun 
* Arann: 2041 be with ſe- 
is not maintainable againit one alone by Reaſon of the Word Conjunc- Ze 
TY — f "oF T veral Con- 
tim. Goldob. 83. pl. 3, Paſch 30 Eliz. Wrightman v. Chartman. juntfim 65 
. diviſim, 1 
the Intereſt upon which the Covenant is founded or dependent be joint, the Covenant is alſo 25 but 
if the Intere ſt be ſeveral the Covenant is ſeveral. Per Cur. Mo. 849. pl. 1154. Paſch. 14 Jac. B. KC. 
Show. 8, Spencer v. Durant 8 P. 
Covenant in a Charter Party was between A. of the one Part, and B. and C. of the other Part, and 
guemlitet ecrum an Action brought by A. againſt B. only was held good; for it being between them, 
and quemlibet eorum is joint and ſeveral of every Part, 2 Lev. 56. Trin. 24 Car. 2. B. R. Bolton v. 


16. Aſſumpfit by three, one dies the Survivors ſhall be charged, but if 

they are alive the Action ſhall be brought againſt them all. Noy. 135. 

Breereton & Ux. v. 

17. A. the Maſter of a Ship, by Charter-Party indented, covenanted Palm. 397. 
with B. and C. to go a Voyage with Goods to Cales, and B. and C. zointly aud S. C. and 
ſeverally covenanted with A. that if the Ship went the intended Voyage, — moms 
A. thould have ſo much for the Freight. A. brought Action of Covenant from it, only 
Wot B. only, and declared that B. did not pay; and it was objected Palm. men- 
that the Declaration ſhould be, that neither B. nor C. had paid. But per tions not any 
Cur. The Difference is, if the Action had been brought againſt B. and Phu _— 
then the Non-payment thould be alleged as to both; but when the Ac- Cg Action 
tion is brought againſt one only, it is ſufficient to ſay that he has not lies againſt 
paid; and if any other had paid, the Defendant 3 rly to plead B. alone, 


it; and after Argument it was adjudged for the Plainti at. 49. Trin. tho & be 


* d in the 
Car. Conſtable . Clobery. Indenrure. 
n | Poph. 161. 
$'C—— Noy. 75. S. C. accordingly..——A. and B. covenant to receive Rents due to C. and D. aud 


- Covenant likewiſe that they and each of them would pay a Moiety thereof to each of them, viz, C. and DD. 
C alone brings Action againſt A. alone, and counts that neither the Defendant A. nor the other Cove- 
nantor, viz. B. had paid the Moiety to Plaintiff, It was objected that C. and D. ought to have join'd in 
the Action; but adjudg'd that the Action is ſever'd by the ſubſequent Covenant, by the apparent Inten- 
tion of the Parties, but had it not been for that After-Covenant, the Action mutt have been joint. 8 
Mod. 166. Trin. 9 Geo. Lilly v. Hodges. ne X 
It was held in Caſe of Condition of 4 Bond that a Releaſe to one was alſo to the other Obligor ; but Holt 
Ch. J. faid, they did not determine, that on Cvenant, where the Foint Remedy failed, there could not be 
| aſeveral Remedy. 2 Salk. 574 in Caſe of Clayton v. Kinaſton. 5 


18. Where Merchants covenant jointly and ſeperately to pay according 10 
the Quantity of their Wares, an Action of Covenant may be brought againſt 
| E one 


* 


. 
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one alone; tor the Deed 15 ſeveral. Per Poderidge J. Poph. 161. in Caſe 


ot Conſtable v. Clobery. 5 : | 
$ C. cited 19. Debt againſt a Toint-Leſſee for not ſerting out of Tirhes, it was 
by Holt Ch. held that the: Action docs not lie; bur becauſe it was found that he only 


83 only occupie the Land, it was held that the Action well lay. Hutt. 121 


Mich. 8 Car. Cole v. Wilkes. 8 
Show. 79. 20. An Action of Covenant 5 Leſſee was brought on a Covenant in Ly 
8. C. but by the Word (Granted) in a emiſe made by three Leſſors, A. E and C. 
S. P. doe per Holt Ch. J. this Covenant, implied by Law, ought regularly to be 


1 per Cur. where one of the * s (as in the principal Caſe) had 


Sake. 137. actually done Wrong, by having enter'd on the Leſſee without the Aſſet of th 


J. 1. S. C. r hers. The Covenantin Law ſhall not be taken to be joint, ſo as to charge 
ut S. 2 the others with this perſona! Wrong of their Companion ; for the Innocent 
* ought not to be puniſh'd with the Guilty. So as to ſuch Breach by En- 
try of one, the Action is well brought againſt him alone; But as to 


ott by one > 
does not ap- her Breaches, Where there is no particular perſonal Tort done by One 


Fon diz more than another, the Covenant in Law is joint and not ſeveral. Carch. 
2 97. 98. Mich. 1 W. & M. in B. R. Coleman v. Sherwin. 


22 S. P. accordingly by Gould, to which Holt Ch. J. agreed. 


/ 
As in Debt 21. Where an Act ion is founded on a Tort done by ſeveral Perſons, tho 
on the Stalrte in one Capacity it may be either joint or ſeveral at the Election of the 
for car"? Party, as in Treſpaſs &c. Carth. 171. Hill, 2 & 3 W. & M. in B. R. 


n - . 0 . 0 

"of ting out in Cate of Rich v. Pilkington. 
the Tithes, - ? L | : 
and tho the Action is againſt three, and only one is found Guilty, and the other two acquitted, yet this 
does not abate the Action. Carth. 361, Mich. 5 W. z. C. B. Baſtard v. Hancock. Where an Ac- 
tion is founded on a Tort merely, it is ſeverable in its Nature; Reſolved. Carth. 295. Hill, 5 W. & M. 
in B. R. in Caſe of Child v. Sands. 

In all Caſes where the Action is founded upon Matter Ex quaſi Contractu, it ought to be joint againſt 
all Parties; ſaid per Cur. to be a Rule in Law. Carth. 62. Trin. 1 W. & M. in Caſe of Boſon v. Sand- 


ford. C. cited and S. P. per Cur. Carth. 295. Hill, 5 W. & M. in B. R. 


22. A. brought a Special Action on the Caſe for a falſe Return of a 
Mandamus, directed to the Bailiff, Aldermen, and Burgetles of R. and 
avers that the Delendant was an Alderman at that Time, and that it be- 
longed to him to fwear the Plaintiff; but that he (the Detendant) 12 
Nome of the Bailiff, Aldermen, and Burgeſſes of the ſaid Borough, cauſed 
a falſe Return to be made thereto, viz. &c. It was urged for the Deten- 
dant, that it being by Conſent of /ix other of the Corporation, the Action 
ought to be joint, and not ſeveral. Sed non allocatur, becauſe he could 

not prove that this Conſent was in a legal Council, or that others of the Cor- 
poration were ſummon d thereto. Carth. 229. Paſch. 4& 5 W. & M. in 
B. R. Vaughan v. Lewis. | | 

23. Act ion on a joint Bond was brought againſt one, and a Verdict was 
for the Plaintiff; on Motion in Arreſt of Judgment, that tho” this might 
have been pleaded in Abatement, yer fince ir appears on the Face ot the 
Record that the Plaintiff had no Right againſt one alone, he cannot have 
Judgment. The Court was of Opinion that it did not appear of Record 
that the other ſign d, ſeabd, or deliver d this Bond; but admitting that 
he gn d and ſeal'd it, yet if it appear d not that he deliver'd it, it is the 
Bond of Defendant alone tho another is named in it with him; for it is 
WF rf gy without the Delivery, 8 Mod. 242. Paſch. 10 Geo. Cloud v. 

icholſon. 55 


(E. d) Where 


\ P E * - 1 — = F\ 
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E. d) Where ſor ſeveral Duties there ſhall be ſeveral 
Actions, or only-6ne ; and when to be brought. 


1. X Ppeal of Death, the Defendant render'd himſelf at the Exigent, and Br. Eſcape, 
| A 15 eſcaped out of the Marſhalſea, and per omnes Juſticiarios pl. 51. cites 
Exigent de novo lhali Iiſue, and he was in Ward at two ſeveral Suits, and &. C. 

yet per omnes Juſticiarios the Matſhal was charged but of one Eſcape. 


Br. Eſcape, pl. 20. cites 26 Atl: 51. 


2. A Man cannot demand one intire Debt by Parcels, as to demand Par- 3 Rent 
is reſerved 


cel of 294, due by one Obligation, or of Rent payable at a Day by one Writ or 
; — 5 and another | arcel by another Writ or Præcipe. Thel. Dig. 108. a 
lib. 10. cap. 16. S. 6. cites Trin. 1 H. 5. 7. ter's Rent is 
_ | a ſeveral 


Debt, and diſtinct Actions may be brought for each Duarter's Rent, an ſo not like Debt brought for 
Part of the Money upon a Bond or Contract; and if there are ſeveral Quarters Rent due, an Action of 
Debr brought "= the laſt Quarter's Rent only is good. 2 Vent. 129. Hill, i& 2 W. & M. in C. B. 
Welbie v. Philips. 

Byt where he demands only one Quarter, he muſt not ſew that any more is due, as was done in * Baily 
and Offord's Caſe, without ſhewing that he was ſatisfied of the Reſidue. 2 Vent. 129. in Caſe of Wel- 
bie v. Phillips. a 
The Plaintitf brought ſeveral Actions for different Arrears of Rent upon the ſame Leaſe ; upon which 
the Defendant moved, that the Plaintiff might join them in one. Reynolds J. ſaid, if there were ſeveral 
Ain, upon different Notes, he thought the Court would make him join them in one; and the Court did 
ſo in the preſent Caſe. Barnard. Rep. in B. K. 114. Hill. 2 Geo. 2. 1728. Jones v. Maſon. 

* Cro. C. 137. pl. 11. Mich, 4 Car. B. R. in Caſe of Baily v. Hughes, S. P. and this was held per Car. 


to be an incurable Faulr. & 


3. Treſpaſs was done by 2. Per Hank. the Plaintiff may have ſeveral 
Aftions of Treſpaſs, and recover the intire Damages againſt each of them. 


Br, Treſpaſs, pl. 103. cites 14 H. 4. 21. : 
4. For Damage feaſant by ſeveral Horſes, the Owner of the Land may 


have a Several Action of Treſpaſs for every Horſe; for every one of them 
did Treſpaſs. Cro. E. 8. pl. 6. Trin. 24 Eliz. C. B. per Manwood, in 


Tunbridge's Caſe. S% - 
5. A. in Conlideration of a Marriage of his Daughter to B.*s Son, A. is indebt- 
promiſed: to give 100 J. and 70 pay 100 J. every Near till all the Sum is paid; « N 3, in, 
and it was held clearly, that a Several Action may be brought for every bf ey A. 
100 l. But becauſe the Action was brought for all the oo I. before the this Loan 


7 Years were out, Judgment was given againſt him; for if a Man be pay the ſaid 
bound in a Bond of 1007. to pay 20/. ſor ſo many Tears, he ſhall not have 4 " $5 6. 
Debr "till che lait Year expired. Owen. 42. Hill. 30 Eliz. Hunt's Caſe, (rt Bart 
alias Hunt v. Torney, | 2 {> 


| A. makes De- 
| 3 fault of Pay- 
ment the firſt Month, The Plaintiff counts upon this Aſſumpſit, and that the Defendant has not paid him 
the ſaid 4 I. nor any Part of it, te the Plaintiff 's Damage of 61. The Defendant pleads Non Aſſumpſit; 
it is found againſt him, and Damages given to 41. and judged the Action lies, and affirmed in Error. 
The Jury in this Caſe, where the Action was brought before all the Months expired, after the Aſſump- 
ſit, had an Eleclion either to find the cubole Sum in Damages, or for the Time of Br e only; and if 
the Verdict be for the whole Sum, and a Judgment thereupon, this ſhall he a Bar in another Act ion 
_ the faid Ailumpſir, for Default of Payment of the ſaid 58. any Month afterwards. In this Caſe 
the Plaingiff may count for his Damage as it really is, and have a nw Action upon the Caſe upon every 
Default. The Plaintiff has bis Election. It is otherwiſe in an Action of Debt upon a Contract, or a 
Bill to pay at ſeveral Days, where the Contract or Bill is for an intire Sum, diſtributed into ſeveral Pay- 
ments at ſeveral Times. In the principal Caſe, the Aſſumpſit is in the Nature of a Covenant Judged 
and affirmed in Error. Jenk. 333. pl. 68. Nota ex hoc, That where a Man brings ſuch an Action 


for Breach of an Aiſumpſit upon the firſt _ it is beſt to count of Damages for the intire Debt; for 
he cannot have a new Action. Cro. J. 505. pl. 


16. Mich 16 Jac. B. R. Beckwith v. Nott, S. C. 
6. It 


_ 


. 
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6. It 1 covanant with vou to build you 20 Houſes, the Covenanree fall 
\hill have a Several Action tor each Detault; per Anderſon, Ou en. 42 
Hill zo k liz, in Cate ot Hunt v. Torney. , L, 
J. B. and (. Treſpaſſors, enter d and occupied for Half a Year the 
Land ot A. and then . re-enrer'd and occupied for a Time. Atterwaq, 
B. enter d again, and A. re-enter'd again, and B. enter d again, and held 
in. The Cueſtion was it the Entries by A. were not ſuch an Interruption 
of the Treipaſs that he ſhould be forced for every Treſpaſs to have lee. 
ral Actions. It was held that one Action with a Continuando would ſerye 
for all, and that it would well lie with a Continuando. And rho' the Jury 
might ſalely find both B. and C. guilty of the Treſpaſs, yet the bet Way 
would be to find C. guilty only of the firſt Entry. Cro. E. 182. pl. 2 
, Paſch. 32 Eliz. B. K. Wil oughby and Sacheverel v. Sacheverel. 
See Tit. 8. A. and B. Coparceners of a Houſe. A. leaſes her Part to M.—z 
Waſte, (P. a) jeaſes her Part to N. M. and N. leaſe their Parts to J. 8.4. {el}; 
mer her Reverſion to B. and then Waſte is committed. B. alone brougi, 
large. Action of Wiaſte. It was aſſigned for Error, becauſe one Action only 
was brought, there being ſeveral Demiſes by ſeveral Leſſors. But Gay. 
dy and Popham held it well. Ow. 11. Mich. 33 & 34 Eliz. B. Ward. 
ford's Caſe. 
. I do owe to A. B. 501. to be paid 10 J. at ſuch a Day, and fo x 
5 . Days 10l. till 530 l. be paid, and for Payment whereof I b;a4 
me in 101, Penalty; after all the 5 Days are paſs'd, A. brought Debt tor 
the 50 l. and per 3 Juſtices the Action lies ; for it is a ſeveral Bill tor 
the 50 1. and a Bill alfo for the 10 1. and he may have two Actions there. 
upon. But Walmſley J. held it to be one intire Bill, and cannot be ſaid 
to be ſeveral Bills, being all by one ſame Deed ; but if he had wrote in 
one Deed, Be it known that I owe 10 1. and in cujus Rei Teſtimonium 
&c. and had repeated, Be it known alſo that I owe 1o1. in Cujus Rei 
Teſtimonium &c. and put his Seal thereto, this had been ſeveral Bills 
Whereto the other Juſtices agreed, and faid that ſo it was here &c. Cro. 
E. 711. pl. 14. Trin. 42 Eliz. C. B. Anon. 
Brownl. 82. 10. A. deliver d 40 l. to B. to be deliver d to C. and B. to be divided be. 
ay * tween them. They bring two ſeveral Actions of Debt for their reſpeRive 
S. C. rules 20 l. Adjudged that this is well, and affirm'd in Error. Jenk. 263. 
accordingly. Mich. 44 Eliz. C. B. Wherinwood v. Shaw. 


—Yelv. 23. 

Whorwood v. Shaw, S. C. adjudg'd accordingly in C. B. and affirm'd in Error. Mo. 667. pl. 914. 

Shaw v. Norwood, S. C. accordingly.— -—Ow. 127. S. C. accordingly.——Cro. E. 7 29. pl. 66. & C. 
| | * 


accordingly. 


Brownl. 68. 11. A Man may have one Action of Debt apon ſeveral Obli * 
* 4. Jac. Hob. 178. pl. 205. Andrews v. Delahay. 4 P 


cordingly..——S, C. cited Arg. 5 Mod, 213.—8. P. Arg. Cro. E. 623. 


+ 


mY 


; (F. d) Where 
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(E. d) Where, for the ſame Fact or Thing, the ſame 
perſon may have ſeveral Actions at the ſame Time 
againſt the ſame Defendant. 


On Man brought Appeal of Maybem and Action of Treſpaſs, and 
FN: counted in the one and the other at one and the ſame Day and Place; 
and the Mayhem was in the Arm, and was cut in the Head; and yet, per 
. Cur, becauſe he is to recover Damages twice, as here, for one and the ſame 
Treſpaſs, therefore he held him to the one, viz. to the Appeal, and was 
nonſuited in the Treſpaſs ; tor it he had done otherwiſe, the one Writ 

and the other had abated. Br. Brief, pl. 305 cites 41 Alf. 16. | 
2. Bill of Debt was brought iz C. B. upon Eſcape of a Man condemn'd 
in Account of 200 l. Kirton ſaid, rhe Plaintiff has a Bl in the Exche- 
er of the ſame Debt againſt us, Judgment of the Bill; & non allocatur. 


r. Brief, pl. 306. cites 41 Aff. 11. 
3. If A. labels againſt B. for three Things by one Libel, B. may have one 


* or more Prohibition. Noy 131. Anon. 


(G. d) Joinder in Actions againſt ſeveral. Where one 
0 ſhall anſwer without the other. 7. 


1. DER quez Servitia againſt 3, two appear'd, and were put to anſwer ; 

and yet the Writ and the Note ſuppoſed their Tenancy in com- 
mon. Br. Reſponder, pl. 46. cites 21 E. 3. 48. | 

2. Replevin againſt 2, the one appear d, and the other made Default; 

he who appear d may anſwer for both, and fave his Companion. Quod 

nota. Br. Reſponder, pl. 60. cites 21 E. 3. 20. 

* 3. Quid Furis Clamat againſt 2. The one appear d, and the other not. 

He ſhall not anſwer without the other; but tis ſaid that the one may 
attorn alone; and he who appear'd, pleaded that he was Tenant of the 

Whole the Day of the Note Icvied, and was not permitted to anſwer 
without the other. Br. * ang pl. 44. cites 30 E. 3 28. 
4. Ouare Impedit; at the Pone the Sheriff did not return the Writ, yet he 
ſnall anſwer well enough, becauſe he has Day by the Roll; Quod Nota. 
Br. Reſponder, pl. 45. cites 38 E. 3. 35. a 
8. Waſte againſt 2, the one appeared at the grand Diſtreſs, and the other 
not, and therefore he who appeared was compelled to anſwer alone; tor The one 
the Proceſs is determined againſt the other; Quod Nota bene. Br. Re- ſhall not an- 


ſponder, pl. 25. cites 39 E. 3. 15. _— 
72 mT | : : : other ; per 
Hanke, which Thirne agreed. Br. Reſponder, pl. 42. cites 14H. 4. ; 7. 


6. Account againſt 2, who were adjudged to account, and Capias ad So it the one 
Cumputandum awarded, and Proceſs till the Exigent, and the one was out- dies; for the 
lawed, and the other appeared, and becauſe the Proceſs is determined a- Aa b 4 * 
gainſt the one, the other was compell'd to anſwer alone. Br. Reſponder, Receipt of . 


Pl. 5. cices 41 E. 3. 3. 


| the other, 
. +, Quod nota, 
Br. Reſpgnder, pl. 5. cites 41 E. 3. 3. 


U 7, Note, 
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*Precipe quod 7. Note, that in * Precipe quod reddat, or t Debt againſt ſeveral, 
. reddat againſt yhich are joint Actions, there the one ſhall not anſwer without the o. 


# OT thers, or till the Proceſs be ended againſt the others, neither can Jhe oy, 


Defawit, by confeſs the Act ion, nor plead in Bar againſt the other, nor tale the intire J. 
which grand nancy, nor plead ſeveral Tenancy by himſelf without the others. Br. Re. 
Cape iſſued, ſponder, pl. 54. cites + 46 Aff. 13. 
and A, ap nder, | 
peared, and B, not, and A. ſaid that B. had nothing in the Land the Day of the Writ purchaſed, and ten. 
der d his Law of Non-ſummons; Perſey ſaid they were Tenants as the Writ ſuppoſed ; Priſt; and the 
other econtra; quezre of this Plea before the Default ſaved. Br. Reſponder, pl. 55. cites 47 E. 3. 14. 

+ Debt againſt 2 whon Obligation, the one came, and the otber not, and he was not compell d to anſwer 
notwithſtanding that the Obligetion <vas that each war bound in toto without the other, becauſe it was by 3 
joint Pracipe, and therefore heſhall haye idem dies by Mainpriſe, becauſe he came by the Capias and 
Proceſs againſt the other; * * Nota. Br. Reſponder, l. 6. cites 48 E 3. 1. : 

+ All the Editions of Brooke are as here, viz. 46 Aſſ. 13. but there is no ſuch Plea in that Year, nor 


do I obſerve. S. P. in that Year. 


n 


Quare Im- 8. Contra in Treſpaſs, &c. a ainſt ſeveral which is ſeveral in itſelf, and iy 
pedit againſt Ouare Impedit againſt ſeveral where ſome appear and plead to the iſſue 
2 betore the others appear, and Proceſs iſſued againſt them who made 
who appeared Default, returnable with the Venire facias; Quod Nota bene. Br. Re. 
at the Diſ- ſponder, pl. 54. cites * 46 Aff. 13. 
treſs, and 

ſaid that the Pone is not ſerved againſt the Incumbent, and yet becauſe they appear'd they were compell d 
to anſwer, Br. Reſponder, pl. 16. cites 9 H. 5. 3. and 3 H. 6. 7. accordingly. 

*Sce at pl. ſupra, + Fe: 


9. It was ſaid, that in rea! At ions againſt 2 or more, the one ſhall not 
anſwer without the other, or till the Proceſs be determined againſt the 

others. Br. Reſponder, pl. 59. cites 46 E. 3. 23. 
Debt againſ® 10. Debt was brought againſt 5 upon Obligation, and 2 appeared, and 
2, Procels Proceſs continued againſt 3 till the Exigent, and the 2 pleaded to Iſſue, and ir 
1 was upon Obligation wherein every one was bound in the whole, but it was 
eas outlaw'd, upon a joint Præcipe, and therefore after the Iſſue was rejected, and the 
the other Fury a1ſcharged, and idem dies given to them till the Exigent be returned, 
anſwer'd for the rwo ought not to have anſwer'd without the others; Quod Nota; 
3 But it ſeems, that if the 3 had been outlaw'd, ſo that the Proceſs had been 
gainft te determin'd, the 2 might might have anſwer'd. Br. Reſponder, pl. 7. cites 


other is de- 48 E. 3.21. ; 
termined. | 1 
Br. Reſponder, pl. 13. cites 12 H. 4. 18. 


3 „N.. 11. In Dower the Jenant vouch'd the Heir in the Cuſtody of 3 Guardians 
72 _—_ quia infra ætatem, and upon Proceſs the one of the Guardians [7 ar'd,] 
dy againſt 4. 4nd the others not, he ſhall not be compell'd to anſwer, but thall have 
Br Reſpon- idem dies upon Proceſs againſt the others #i/l the others appear, or that the 
der, pl. * Proceſs be ended; but quære where there are ſeveral Guardians, and by ſe 
6 © © wveral Niles, if the one cannot enter into the Warranty for his Portion, 
becauſe nor adjudged, Br. Reſponder, pl. 41. cites 48 E. 3. 5. 

12. A Man was outlaw'd at the Suit of 2 8 and got Charter of 
Pardon, and ſued Sci. fa. againft them, and the one appeared, and the other 
not, * he who appeared was compell'd to anſwer alone. Br. Reſpon- 
der, p 755 cites 3 H. 4. 10. | 

13. Treſpaſs againſt a, the onecaft Superſedeas of Privilege of the Chan- 

cery which is allow'd, quære it the other. ſhall anſwer ; for it is ſaid 
there, chat where the one cafts Protection the other ſhall anſwer. and the 
ſame it ſeems here, and Brook _ it ſeems that both ſhall anſwer, be- 
cauſe it was purchas'd joimly, Br. Reſponder, pl. 14 cites 14H. 4. 21. 
| = Inno 14.. Where Detinue of Charters was brought again * 4 Executors, and 3 
2 appeared at the Diſtreſs, and the qth was return d Nihil, and made De- 
H. 4. 23, 24 fault, and the 3 were compelled to anſwer againſt the Opinion of ſeveral. 
27. & H. Br. Reſponder, pl. 15. cites 14 H. 4. 
6. 1. ; 9 : I ＋ 1 War 4 
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15. Ward againſt 3, and at the grand Diſtreſs the one appear'd and the 
others not, and the Plaintiſf pray'd Diftreſs with Proclamation againſt 
them; Per Hank. you thall not have ir; tor the one ffiall not anſwer 
without the other, nor the Body ot the Ward cannot be divided. Br. 
Reſponder, pl. 42. cites 14 H. 4. 37. ; ; 

16. So by him in Writ of Meſne 77 3, Which Thirn agreed, and fo 
it ſeems that he ſhal l have only Diſtreſs infinite as at Common Law. Ibid. 
1. Where the Action was founded on the Tort of the Defendants, as in & in Treſ- 
Coaſpiracy againit a, the one appear d and the other nor, he ſhall an- paſs, Main- 


— 


© F 


| | | , tenance, At- 
ſwer alone, and ihall not ſtay the coming of his Companion; for the Tort me 
of #he one is not the Tort of the other. Br. Reſponder, pl. 63. ; on Pri 
p31 on &c. Br. 


Reſponder, pl. 63. 


H. d) Where ſeveral Defendants may join or ſever in 
Pleas to the Writ. 


1. IN Debt again/? two upon an Obligation, the one Defendant pleaded 
h that the Plaintiff was Covert Baron the Day of the Writ purchas'd, 
und the other conf./s'd the Deed, upon which the Plaintiff recovered the 
Moiety of the Debt againſt him. Thel. Dig. 214. lib. 15. cap. 2. S. 13. 

eites It. 4 E. 2. Eitoppel 229. | 
2. In Dower againſt A. and B. B. pleaded that he held Parcel of the Tene- 

s as Guardian, by reaſon of the Nonage of A. who is within Age 
. [Judgment ot the Writ, not named Guardian &c. And A. pleaded 
that he and B. held all in common, except the ſame Parcel; and he pleaded 
the ſame Flea ts the Writ that B. had pleaded, and were received. Thel. 
Dig. 213. lib. 15. cap. 2. S. 1. cites Trin. 11 E. 3. Brief 475. 
3. In Writ again/# N. and Margaret his Feme, and one Margaret Meux, 
Margaret who was named as Feme, ſaid that ſhe is the ſame Perſon who : 
it named Margaret Meuse, and that ſhe is Sole * udgment of the Writ; 
and the Baron for him and for Margaret pleated Not Guilty, but ſhe woul: 
not paſs this Plea; upon which Iſſue was taken that ſhe was Covert. 
Thel. Dig. 213. lib. 15. cap. 2. S. 2. cites Trin. 14 E. 3. Brief 281. 

4 In Writ againſt 2, the one may plead Tenancy in Common to the Writ, 
and the ur her may plead to the Action, and the Demandant ſhall reply to 
bot. Thel. Dig. 213. lib. 15. cap. 2. S. 3. cites Paſch. 1) E. 3. 24. 
In W rit againſt teveral, if the one demands the View, the others can- 
nor plend Miſnoner 4 the Vill in Abatement of the Writ. Thel. Dig. 
#13. hb. 15. cap. 2. S. 4. cites Hill. 21 E. 3. 10. | | 
6. But it che one pleads to the Writ, and the others to the Count, they 
mall be compell d to join &c. Thel. Dig. 213. lib. 15. cap. 2. S. 4. cites 
ek. 44 E. 3. 17. | | « wh | 
7. Bur in Writ of Entry the one may falfify the Entry, and the other may 
Phad in Bar. Ibid. — „ 
8. I Treſpaſs againſt ſeveral, if the Plaintiff counts againſt the one who 
aþpeats where the other makes Default, and after he counts again ano- # 
ther, when he appears the one ſball not take W to the Count againſt 
bis Companion, cho they are join d in Action. Br. Joinder in Action, pl. 
e | 
9. In Formedon againſt 3, the one took the intire Tenancy, abſque hoc &c. 
and pleaded Omi ſſion of one in the Deſcent, in Abatement of the Writ &c. 
and the others ſaid that they are Tenants, as is ſuppoſed by the Wirz _ 
£7 FI plead: 


——_— 
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plended the ſame Plea to the Writ &c. and the Demandanr replied to both. 
Tel. Dig. 214. lib. 15; cap. 2. S. 12. cites Mich, 2 R. 2. Eſtoppel 
210. | 
; 10. In Writ again/t the. Lord and his Villein, where the Lord has na 
Seiſin of the Land, it they vary in Plea, the Plea of the Lord ſhall be 
received. Bur otherwile it is of the Tenant in F act, and the Parnour of 
the Profits in Aſſiſe; tor there the Plea of the Tenant ſhall be received. 
Thel. Dig. 213. lib. 15 cap. 2. S. 5. cites Mich. 21 R. 2. Brief 788. 

11. In Writ againſt 2, the one pleaded Outlaury in one of the Deman. 
dants, and the other took the intire Tenancy, and pleaded to the Action, and 
were received. But it both take the Tenancy according to the Writ, there 
they ſhall join in Dilatories. Thel. Dig. 213. lib. 15. cap. 2. S. J. cites 

Mich. 18 H. 6. 20. 

12. In Writ againſt 2, the one pleaded Parcenary with one E. not name q 
in Abatement of the Writ, and the other ſaid to the Writ, that he had no- 
thing in the Tenements, but only as Baron in Right of the ſaid E. his Feme, 
who 16 in full Life, not named &c. and were received to the two Pleas, 
Thel Dig. 213. lib. 15. cap. 2. S. 8. cites Mich, 22 H. 6. 19. without 
pleading each for that which to him belongs. 

13. In Debt againſt Executors one may plead Outlawry or Excommuni- 
cation in the Plaintiff, and the other other Plea, Thel. Dig. 213. lib. 15. 
cap. 2. S. 9, cites it as ſaid Paſch, J E. 4. 8. 

In Treſpaſs 14. I reſpaſs of Battery agatnſt 2, who pleaded jointly of the Aſſault rf the 
ot Battery Plaintiff in their Defence It was moved, that they ſhall not join in Plea; 
: 9 tor their Matter is ſeveral in itſelf; but it was agreed that it was 2 


juſtifies of good Plea, and that they may join in the Plea, Br. Treſpaſs, pl. 324. 


the Aſſault Lites 12 E. 4. 6. 

of the Plain- | ö 

tiff, and the other the like, and a good Anſwer. Br. Treſpaſs, pl. 427. cites 11 H. 5. 6. 7. Per Keble, 
uſſey, and Brian. f | 


15. So to ſay that they were Servants to M upon whom the Plaintiff 
made an Aſſault, and they in Detence of their Maſter beat him. Br. 
Treſpaſs, pl. 324. cites 12 E. 4. 6. 
16. So where 2 ju/t:/1es for arreſting a Man by joint Warrant, Br. Treſ. 
paſs, pl. 324. cites 12 E. 4. 6. 

17, In Scire Facias by three out of a Recovery had by four, of whom ont 
was Dead before the Scire Facias purckaſed againſt two. The one of the De- 
fendants pleaded the Death of one of the three, and the other pleaded that the 
four were in full Life &c. and durſt not demur, but were adviſed to join 

in Plea, Thel. Dig. 213. lib, 15. cap. 2. S. 10. cites Mich. 7 H. 7.6. 
In Treſpaſs 18. Treſpaſs againſt 2 of Graſs ſpoil d, they ſaid ſeparately that the Lord 
of 2 Horſes , D. had Common there for his Tenants at Will, by which the one Tenant at 
15 7 e for ill put in his Cattle, and the other as Tenant at Will to the ſaid D. put in 
the one and his Cattle; and a good Plea, per Keble, Brian, and Huſſey; for it is all 
the other for one Tre/paſs.. Bur | Jay contra, inaſmuch as the one does nor juſtify tor 
the * the Cattle of the other, and the other for his Cattle the like. Br. Treſ- 


each | N 4 
be He which h did not take ; for this Treſpaſs is of. ſeveral Thin 5 | 
the Horſe w e not take; for this 7 reſpaſs is of ſeveral Things, contrary of Graſs ſpoil'd 

bove ; for 2 is one Treſpaſs in itſelf. Per Keble, Huſſey and Brian, 1 to which Fairf, —.— 4 * 


Treſpaſs, H. 427. cites 11 H. 7. 6. 7. | 
Where Treſp aſs is brought againſt ſeveral for breaking a Cliſe, and cvery one of them bas Common there, 
in this Caſe t 


ey ought to juſtify ſeverally, and not Jointly, and if one juſti bei g * * 
be Te” and not jointly. Br. ] uſiiication, f. 1 cites 1 N 


7. 10. — Br. Double, pl. 59. 


. 
4 


19, In 
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as TPP aſs it the ons fuflifes [or 8 TY for himſelf, and the other 95 if the one 
a Way there for himſelf, this is a good Anſwer, per Fairfax. Br. Treſ. Plcads 3 Li. 


cence fe 
54 pl. 427- Cites 11 H. 5. 6. 7. himſelf, and 


a the oth 
Licence for himſelf. Per Fairfax, Br. Treſpaſs, pl. 427. cites 11 H. 5. 7 I er a 


20. If A. brings Treſpaſs againſt B. 8 Goods carried away, and B. ſays 
that the Property was in C. who made D. his Executor, and died, and the 
Ordinary ſequeſter'd and committed the Adminiſtration to A. and A. admini- 
fr d, and after P. proved the Will, and adminifter'd ; Judgment &c. This 
is a good Plea without making Title to B. And the fame in Debt by Ex- 
ecutor, to ſay that the Teſtator died outlaw'd, without making Title. 
Br. Treſpaſs, pl. 347. cites 21 E. 4. 5. per Brian Ch. ]. > 
21, Where a Man 74/i/fies in Treſpaſs for Diftreſs for Rent, which he But ſee 39 
recover d of a Stranger iſſuing out of the ſame Land, it is no good Fuſtifica- H. 6, there- 
| lead the Recovery only, but ought to ſhew Title alſo ; for if he has ot; for by 
tion to 4- 2 5 = z t them Avow- 


no Title che Ter-tenant, who is a Stranger, is not bound by it. Per ry is in the 
Moyle and Billing. Br. Judgment, pl. J. cites 35 H. 6. 10. - olſefion, 
a f An In 


ovght to be alleged, and not the Recovery only, Ibid. 


For more of Actions in General, See Acconnt, Conſpiracy, Covenant 
Ocbt, Oetinie, and other proper Titles. 1 * 


Additions. 


(A) By the Common Law and Statute of H. 5. 


1. 1H. 5. Rdains that every * original Writ of Ad ions Perſonals, Ap- It was ſuffi- 
cap 5. peats and ſudict ments, and in which the Exigent ſhall be a- 3 | 
Warged 14 the Names of the Defendants in ſuch Writs Original, Appeals and of the rod | 


Iadill ments | tute of 1 H. 
every Perſon ſhould be ſued by Writ by his Name of Baptiſm and Surname, or his Name of Dignity, ar 
bath evith the Name of Paptiſm, or by Name of Baptiſm and other Wards equivalent to the Surname, As 
ub g one the Teme of her Baron, ſuch a one. Son cr Daughter of their Father, ſuch a one Commoign of hi 
Abbot &c. And ſometimes he muſt add Fs Name of Office or Miniſtry; and ſometimes to put other Di- 
verfities of Age, or of the Place where there were divers of the ſame Name and Surname Thel. Dig. 
49. Hb. 6. cap. 1. S. 2.- S. P. Bur if he had a Name of inferior Dignity (as Kriebt, or Bannaret) he 
ought to be named by his Chriſtian and Surname, and by the Addition of his Name of Dignity, by the 
yo Law, which is implied in theſe Words (viz. in the Names of the Defendantyy 2 Inſt. 


The Miſchief at Common Law vas that one was, oftentimes autlaw d for another; and therefore this 
Statute was made that it might appear that he was the Party ſued ; but if the Party appears and pleads, 
y Ds (hot he is the Party - Per tat. Cur. 2 Roll Rep: 225. Hill. 18 Jac. B. K. 2 Inf. 670. 


Lord Coke fays; that for any thing: that he had read, and remembe 1a io tte Reign of H. 4. or erer 
Gentlemen of Name or Bloud had very rarely the Addition of Ger eroſus, or Armiger, as of a 


Crate or Degree; bur were diſtinſtuiſh'd from 2 who ſerve by the Plow, by their 9 viz, 
4 * oi in- 


Additions. 
bur in the Reign of II. 5. and ever ſince they have had the Addition of Gen- 


Reaſon thereof is the Statute of 1 H. 5. 2 Inft. 595. 
Additions, pl. 30. cites 5 F 4. 32 


ne. Al 


er 
forinſecum ſervitium, 
tlemen, or Eftuires, and the 


This Statute binds the King as to I:di&meor &. Br. 
* Sce (65) 1 


Names of eee be made of their ||Eftate or Degree, or * Miſtery, and of th+ 
Dignity, 3s f Towns or Hamlets, or Places and Counties, of which they were or be, or jy 


Kells + foes which they be or were converſant ; 


jeant at Law | Fry M4 3 
c. are contain'd within this Word, Degree; for it ſeems that Gradus contains Statum in it ſelf, and not 
e contra. And the Eſtate of a Man is as Gentleman, Eſquire, 1 Widow, Single Woman, and 


the like. And the Art or Craft of a Man is his Miſtery, by the Lord Brooke in his A ridgmeat of the 


Caſe of 14 H. 6. 15. Thel. Dig. lib. 6. cap. 15. 5.9. | 7 
+ For * Writ by which *y called, is, viz. Statum & Gradum Servientis ad Legem Suſcepturus 


Br. Noſme, pl. 33. cites S, C. ; : 
The Wards Ine) and (Degree) in legal Underſtanding are of one Signification, and extend to Per. 
ſons of Nobility of Dignity, and under the Degree of Nobility and Dignity, as .Y coman &c. and as 


well to the Clergy as to the Temporalty, and to Graduates and rees in Univerſities in any Kind of 
Profeſſion, And (Deg ee) is applied to all, as well Women as Men. 2 Inſt. 666. 

Some are Names of Div nities, as Knights of all Sorts, and Baronets ; and ſome of Worſtip, as Eſquires 
and Gentlemen; - 2 Inſt 666, —— Names of Dignities are Marks of Diſtinction impoſed by publick Au- 
thority, and they always mate be ver Name of the Perſon to whom they are given; but Names of I or- 
ſpip, ſuch as Equire, Gentleman, and Yeowan, fince they are only Names of Diſtinction given in po- 

lar Uſe, not given by the public Authority of the ſupreme Power, the Law does not account them 

arce! of the Name, and ſo they were not neceſſary at Common Law, in Declarations and Plead.- 
ings. G. Hiſt, of C 5. 190, 194. But by this Statute the Name of Worſhip was made equally ne. 
ceſſary in perſonal: Actions, Appeals, and Indictments, as the Name of Dignity u as before; but it does 
— extend to the Names of the Plaimiffs ; for they were in no Miſchief or Danger ot being miſtaken, G. 
it, of C. B 193, | 

In Quare hs edit, it was adjudy'd that Provoſt, Abbot and Prior, are Names of Dignity, quod quere of 
tn, 4 for it ſeems to be a Name of Office, as Parſon, Avchdeacon &c. and yet he ought ro be named by 
this Name u hen any thing is in Den nd belonging to it. Br. Noſme, pl. 25. cites 24 E. 3. 

Maſter of an Hoſpital is a Name of Dignity, Thel, Dig. 50 pl. 6 cap 3. S. 3. cites Hill, 2 E. 3. 47. 

Gentleman, or Eſquire, is no Name of Dignity bur of Worſhip. Thel. Dig. 50, lib. 6. cap. 3. S. g. cites 
14 H. 6. 15. d. P. but Knig bi is a Name of Dignity. Thel. Dig. 57. lib. 6. cap. 15. S. 6. cites 14 
H. 6. 15. per Newton, and ſays ſee 5 E. 4. 33. accordingly. 

* Ir ſeems that a Miftery is the Grajt or Occupation by which a Man gets his Living; for Husbandman 
and Labourer, are good Additions, and therefore Miſteries. For the Statute is that he ſhall be named of 
his Eſtate, Degree, or Miſtery, and Miller is no Eſtate, as Gent. Yeomen, Eſquire &c. nor is it any 
Degree, tor Gradus eft quaſi Dignitas, and therefore it is a Miftery, and the ſame it ſeems of a Shepherd, Br. 


Additions, pl. 39. cires 22 H. 6; 53. 
Miſtery is a large Word, and includes all lawful Arts, Trades, ana Occupations, 2 Inſt. 668. 


1 See (H) 


See (M)— And if the Procefs upon the ſaid Original Writs, Appeals or Indifments 
See Tit. jn the which the ſaid Additions be omitted, any Outlawries be pronounced, that 


(G1 b) pl. they be void, fruſtrate, and holden for none ; 
18, and the 


Notes there See Tit. Error (D) 


2 2 And that lefore the Outlawries pronounced, the ſaid Writs and Indidt. 

7 bw vp ol ments all be abated by the Exception of the Party, wherein the ſame the ſaid 

pleaded to the Aaditions be omitted. Ms | | L 
a ag ng bi by Nifi Prius, rerurnable 13 Mich. and the 7 

againſt him b' rius, returnable 15 Mich. and the Defendant pleaded in Arr gment, 

uſe be ought to be named of what Vill be is, for Citizen of Yor — he B. Ard z _— 


the Plaintiff recover'd, becauſe the Statute is that the Writ ſpall abate by Exception of the Party, and be 


did not take Exception; but if be <vas outlaw'd, it was a good Exception; contra here, becauſe he ap- 
pear'd and pleaded other Matter, and did not take Exception; quod nota. Br. itic 13. U 
35 H. 6. 12.—8. F. 2 Inſt. 670. + 7 1 1 23 TTY pl * 


N Add. Provided always, that tho* the ſaid Writs of Additions Perſonals be nat 


according to'the Records and Deeds,” by the Surp uſage of the Additions afore- 


this ack Lag Jaid, tat for that Cauſe they be nt abated.” And that the Clerks of the Clan- 
varied from cery, under whoſe Names ſuch Writs ſhall go forth written, ſpall not kaw. 


the Record owe or make Omiſfron of the ſaid Additions as is aforeſaid, upon Pain to be pu. 


uiſb a, 


va .* 
8 


* 


er pan | 16 10 the Kin 2 | ſcreti 7 or Deed, 
, 20d to make a Fin g by the Diſc ration of the Chan 70 being "4 
Ct lun | Join'd 

Act of Parliament to be contain d in the Writ & c ſuch Variance ſhonld not have abated this Writ, 
tho* this Clauſe had been omitted; but an Act of Parliament cannot be made roo plain. 2 Inft 250. 


() Given or neceſſary, in what Caſes. 


1 TN Aſliſe, ir the Diſſei/in be found with Force and Arms, Capias 2 Inft. 663. 
4 and Exigent lies for the King pro Fine, and no Addition is requi- $ P. NR 
ſuc ; for it is a real Writ. Thel. Dig. 57. lib. 6. cap. 16. S. 2. cites 9 Aſſ. yr all . 
1. 9E 3. 449. Paſch. 7 H. 4. 39. _ ephere 
Ontaory lie s, the Name and Surname of the Defendant, and the. Addition of his Suality or Teal, an 
the Plact of his Habitation then, or lately, ought to be in the Original Writ ; otherwiſe the Wrir ſhall 
abate, And an Ourjawry upon ſuch faulty Writ is reverſible. And the Addition ought to be as above, 

ore any Alias Dictus; tor the Alias Dictus is only Reputation, and is not the Truth. Per the Juſtices 


be 
of both Benches, Jenk.. 119 pl. 44. cites 4 E. 4. 10. 


2. Eftrepement upon Writ of Entry at Common Law, the Writ of Eftrepe. 
ment was F. B. of X. the Jounger, and the Writ of Entry was F. B. of K. 
only, Without Addition, and the Defendant pleaded this to the Writ, that 
the Weit of Entry is brought againit J. B. ot K. only, abſque hoc that 
there is any fuch Writ againſt J B. of K. the Younger; and becauſe Pro- 
cent of Ontlawry does not lie in this Action, therefore, per Cur. this Plea 
is not to the Purpoſe; Quod nota; But it was agreed there, that where 
che Party appears by Guardian, he ſhall have Plea contra to the Warrant 
alter that the Guardian is admitted, per Cur. Contra of Attorneys 3. for this 
is the Act ot the Party himſelf. And after he ſaid that where he is ſu 
paled to be ol R. he is, and was the Day of the Writ purchaſed of 2 
and not of K. Judgment of the Writ, & non al locatur, for the Reaſon 
aforeſaid, Br. Addirions, pl. 2. cites 3 H. 6, 16. 3%. tabs 
3. Note that where P/aint of Replevin is removed out of C. B. by Writ of S. P. Br. Ad- 
Reordare, there the Party may be outlaw'd without Error, tho' it be ditions, pl. 
not named of what County, Vill, Miſtery, or Degree he be, tor the Statute 5. 8 
thereof is only in Iadictments and Suits by Writ, and not Suits by Plaint, 4 — 


Br. Additions, pl. 4. cites 3 H. 6. 30. Tbel. Dig. 
55 MOR 7. lib. 6. 
cap. 16. S. 2 cites fame Caſes.—2 Inft. 665. S. P.-——-8 P. Br. Exigent, pl. 4. cites 8. G But contra 


in Wrir of Debt &c. which is by Writ and not by Plaint. So if Recordare or Pone is ſued to remove 
Plaint in Replev iu out of a Baie, Court into ( B. the Writ is d, tho' it has no Vill nor Addition ot 

e Defendant, for the Writ is warranted by the Plaint, and Fall agree with the Plaint, and Exigent 
nh lie thereupon. Per June and Newton, Br. Exigent, pl. 39. cites 14 H. 6. 117 | 


It was agreed that in Premunire Addition ought to be given; for 5 2 
pl. $0. 


he may have Proceſs by Proclamation as well as by Exigent; and Se 

therefore becauſe Exigent may be awarded Addition ſhall be given. Br. 

Additions, pl. 41. cites 9 E. 4. 2. . ere 

5 Bal, a Man may have Capias in infinitum, and yet Addition 

ought to be torgiven ; for he may have Exigent it he will. Ibid. 

6. Note, char MHainper nor need nat have Addition, for Name and Sur- The!. Dig. 
name ſuffices, and yer Exigent lies, and he ſhall be outlawed for the $1. m G 

1 + A? of the Party, becauſe he took ic upon himſell. Br. Exi- Cie, 8 C.“ 
gent, pl. 49. cites 10 E. 4. 16. n and Paſch. 
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ent, 9. At Hegent be awarded p Mit her uam, he ſhall not have Addition, 


Br. Ex. ö Pe 
1 59. he unleſs Addition were in the Plaint, tor they cannot vary from the O-igi. 
& 1.65 nal, and the Stat ui. {peaks of Writs and pot of Plaints.. Br. Additions, pl, 
cites 8. . — 57. Cites 18 E. 49. e 

J. Dig. 
7 lid 2 16 S. 3. cites 8. C. 
8. P. Br. 8. In Appeal note for Law, that if a Man recovers againff F. S. Jcomas, 


Noſme, pl. is a Gentleman, and enters, the Recovery is good, and the 
22 P, whe, void; for it is given where the Law does not require Addition; 

= L 2 Contra of Dignity, for this is Parcel of his Name. Br. Judgment, pl. 

cites 21 E. 4. 84. Cites 21 E. 4. 72. | | 

he gh 4.4 po F. 8. Teoman, who is Gent. for where Addition is given where it need not by the Lay, 

and which js ogg gay Digaity, it is void. W 


CR 


8. p. n 9. Reſcous returned againſt J. S. is a good Return, tho' no Addition 


W of J. S. be returned. Br. Additions, pl. 67. cites 13 H. J. 21. 
— only of Writs arieinal inwhich Procefs of Outlawry lies to haue Addition. Br. Additions, pl. 49. cites 


10 E. 4 16 8. P. Ibid. pl. 65. cites 10 E. 4. 1.—— Thel. Dig. 57. lib. 6. cap 16. S. 4. cites 
| h. 13 H. 7 21. 

8. reg? __ _ rned of B. and the Defendant ſays that there were Over B. and Nether B. and none 

without Addition in this County, it is noPlea by the Opinion of the Court. Br. Addition, pl. 67. cite; 

$39. 3.30; 2 Inft. 665. §. P. and cites S. C. and 10 E. 4. 16. and 10 H. 7. 21. 


10. An Indiftment of one indicted for refu/ing to ſerve in the Office of a 
Headborough was quaſh'd, becauſe it did not thew that he was choſen ro 
the Office, and becauſe the Party indicted wanted an Addition. Sty. 
394. Mich. 1653. B. R. Anon. 3 

11. In all Actions of freſpaſs, and other Actions ſued by Original 
where the Cauſe of Action is alleged to be Vi & Armis, or again the 
Peace of the King, a true Addition of Degree, Quality or Miller, and 
the true and certain Place of the Abode ot every Defendant muſt be put 
in at the Peril of the Plaintiff's Attorney. L. P. R. 35. cites 15 Car. 
2. per Cur. and fays the Reaſon of making this Order was, that before 
the A& which was made for the taking away of Fines tor Capiaturs, 
the Clerks of the Crown-Office uſed to take from the Judgment Rolls 
all che Judgments which were entered with a Capiatur, and then they 
did rhereupon fue oat Proceſs of Outlawry ; and becauſe, it the Addition 
was not there, 5 1 could not tell certainly who was the Defendant, 
nor where he lived. 

12. There ought to be inſerted into all Afidavits, the Additions and 
Habitations of the Parties who make them, L. P. R. 35. cites Mich. 15 

13. A Suit was. by Bill againſt T. P. Eſq; it is no Plea in Abatement 
that the Detendant is a Gentleman, and not an Eſquire, becauſe the Suit 

being by Bill the Addition was only a Deſcription of the Perſon, and 
common Reputation is ſufficient for it. But it ſhould be otherwiſe upon 
Original, on which. Proceſs of Outlawry lies; becauſe the Statute of H. 

5. 1 27h Addition in ſuch Cafe; Per Holt Ch. J. and Judgment 

that Defendant anſwer over. 2 Ld. Raym. Rep. 849. Mich. 1 Annz 

B. R. Bennet v. Purcel. 1 | 

14 27 Elia. cap. J. C. 2. M Sheriff or other Perſon ſpall return any 
4 ER dwelling out of any Liberty, without the Addition of the Place of 
Dis Abode at the Tine of the Return, or within one Year next before, or ſome 

; ether Addition by which the Party. may be known ; nor any Juror within 

F any Liberty, with other Addition thaw'fhall be delivered to him by the Bai- 
„ liff of the Liberty; nor any Bailiff of Liberty ſhall return any furor, or deli- 
der 10 the Sheriff the Names of any Perſons to be returned, without the Addi- 

| ''/ 1108 
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Additions. 81 
tion of the Place of Abode &c. aud no Extract of Iſſues againſt any Juror 
® Ball be delivered out without ſuch Addition as is put in the original Panel or 
Tales wherein ſuch Furor ſali be returned; and no Under-Sheriff, Bailiff, 
e other Perſon, ſhall levy any Itlues of any other Perſons than of ſuch as Ly 
the ſard Eftreat 18 oj righicharged with the ſaid Iſſues, upon Pain that every 
Clerk that ſhall write or delrver any ſuch Eflreat, and every other Perſon d- 
fending comrary to this Act, ſhall forfeit to the Ducen five Marks, and to 
the Party grieved ſive Marks. | 
15. In a Homine Replegiando the want of Addition in the Pluries of the 6 Mod. 4. 
Place was pleaded in Abatement, and upon Demurrer it was adjudg'd, S. C. 
| that the original Replevin in this Cate zs Vicontiel, and therefore needs no 
Addition within the Stat. of 1H. 5. and where the firſt is without Additi- 


on it cannot be neceſlary in the ſecond; but the ſecond would thereby be 
vitiated. 1Salk. 5. pl. 13. Mich. 2 Ann. B. R. Banbury (Earl of) v. Wood. 
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* ne 2 
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(C) Good: And given. How, as to 
. — 
| h Clergymen. 
1. IT was held that Writ of Treſpaſs lies againſt a Dean, without nam- 
ing bimNean ; but otherwile it is if Land bedemanded againſt him. 
Thel. Dig. 50. lib. 6. cap. 3. S. 1. cites Paſch. 5 E. 2. Brief 80. 
2. One thall not be ſued by Name ot Biſaop before that he be conſecrated, 
bur by Name oi ſuch a one elect, Thel. Dig. 50. lib. 6. cap. 3. S. 1. cites 
Paſch. 5 E. 2. Brict 80. . 
3. Treſpaſs againſt N. P. the Deſendant demanded Judgment of the 
'Wric, becauſe he is a Prieſt, not named Clerk; Per Thirn, every Prieſt 
is nt a Clerk, by which he ſaid that he was Parſon of B. not named Par- 
ſon; & non allocatur; but the Detendant was compell'd to anſwer, per 
Cur. Br, Additions, pl. 20. cites 11 Hf. 4. 40. 
| 4 It a Biſbop or an Abbot be depoſed he loſes his Name of Dignity, So in the 
and is not BIIop nor Abbot after, by the Opinion of Paſton. Thel. Dig. Safe of By. 
36. lib. 3. cap. 3. S. 16. cites Mich. 21 H. 6. 3. ER” 
ws Ty | rivation he 
was named T heolegie Doctor & in ſacris Ordinibus can ſtitutus and was held a good Addition in an Indict- 
ment. Jenk 228. pl. 93. Biſhop Bonrer's Caſe,— Doctor 1s no Addition, tho he be Doctor in Divinity, but 
the Word Clerk is ſufficient Addition. Jenk 223. pl. 79. Thel. Dig. 57. lib. 6. cap. 15 S. 13. 
cites it as held, that a Man may ſue a Doctor of Divinity by the Addition of Gli Ie ſeems that 
Doctor is no Name of Dignity. Br. Noſme, pl. 5. cites 35 H. 6. 55. 


5. Arc haleacon is no Name of Dignity. Thel. Dig. 36. lib. 3. cap. 3. In Bill of 
8. 17. cites Mich. 27 H. 6. 5. and that ſo agrees that he need not name © A N 
him Archdeacon, Paſch. & Trin. 25 E. 3. Jol. 41. 44. We, = 
| ; leaded 
the Bill, becauſe be daf an Archdeacen, not named Archdeacon, judgment of the . 
catur ; for it is no Name of Dignity. Br. Noſme, pl. 4. cites 27 H. 6. 5. & P. 25 E. 3. 41. 

6 It was agreed, that Biſhop of D. in Ireland is a good Addition. 
Thel. Dig. 57. Hb. d. "cop. 15, $8. cies 27's. Is 6. 8 
1 | | Nobility. 

J. If a Man be an Earl in England, and a Duke in France, he may be WES 
ſued in England by Name of Earl only. Thel. Dig. 36. lib. 3. cap. 3. 
K cites Paſch. 1x E. 3. Brief 473. and Trin. 20 E. + 6. agreeing, 
| Where it was ſaid that if Writ be brought again E. Baliol, being King of 
Seotland, it is not good if he be not named King of Scorland, | 


9 i 8. Raviſlr- 


— —ſ Inommnnenm—— 
82 | Additions- 
— e 


Thel Digg 8. Raviſhment of Ward againſt Gilbert Unfreyvile, and it was abated 
36. lib. 3. becauſe hew1s mr namen Fart of Angus ; and yer this is ont of the Realm. 
1 155 but he comes by Summons by ſuch Name to the Parliament of Hnglaud, ant 
* 39 Hl. thereiore it ſeems that he is the Earl of Angus in Scotland; and to fee 
Bur in Debt, that the Scots were Subjects to England. Br. Noſme, pl. 29. cites 39 


per Little E. 3. 35. 
ton J. Earl , , R 
Scotland, or of France, uo comes here by ſafe Conduct of the King, may bring an Action here by 


* 


22 - Knight, and well; for he is no Earl nor Duke in England. Br. Noſme, pl. 49. cites 20 


E. 4. 6. 


Note thata 9. A Baron or Lord of Parliament, who is not an Earl, Marqueſs, or 
Baron ſhall Dyke, way ſue Writ without naming himſelf Baron or Lord; but if he 


= _ name himielf Lord or Baron, the Writ ſhall not abate ; for it is only 


b urpluſage. Thel. Dig. 36. lib. 3. cap. 3. S. 15. cites Mich. 8 H. 6. 10. 
— —4 Hill 32 H.6. 3 = Plowd. 225. and adds Quzre, How a Viſcount, 


Baron, but and by what Name he ſhall fue. ws 


by Name of | | 
Kvight or Squire, and yet he ſhall be amerced in the Exchequer as a Baron; quod nota ; quod conce- 


ditur ia Debt there; for a Paron is no Name of Dignity. Br. Amercement, pl. 52. cites 32 H. 6. zo. 

Duke, Marqueſs, Count, Viſcount are ſuable by the ſaid Names, and Baron by the Name of Dominus, 
and not by the Name of Baron ; for there are Barons of London, Barons of the Cinque Ports, and of the 
Exchequer. Judge, Biſhop, Baronet, Knight, are all Names of Dignity ; Writs by them or againſt them 
ought to name them ſo. If a Duke &c. be a Knight, the naming him Duke &c. is ſufficient ; for the 
greater Dignity comprehends in it Knight. Grant made to them ought to be by theſe Names. Jenk. 
209. pl. 42. cites 9 Rep. 47. [Trin. 8 Jac.] The Earl of Shrewsbury's Caſe. 


Baron is not a Name either of Dignity or Addition. Dav. Rep 60. cites 8 H. 6. 10. a. Le. Lovell“ 


Caſe. 


10. It a Man be a Duke, a Marqueſs, Earl, Viſcount, and Baron, all 
theſe Dignities ſtand diitinctly in him, and the greater drowneth not the 
leſſer ; yet thall he be named in original Writs &c. by the wort hier Dig- 
nuy, viz. by the Name of a Duke only, within this Act. 2 Inſt. 669. 
cites 2) H. 6. 4. 4 E. 4. 10. 5 E. 4. 142. 35 H.'6. 12. 

11. All Dukes, Marqueſſes, Earls, Viſcounts, and Barons of other 

Nations, or which are not Lords of the Parliament of England, are named 

Armigeri, if they be no Knights; and if Knights, then are they named 
Milites. 2 Inſt. 667. 1 

12. In Writ of Entry the Detendant was named A. Viſcount M. and did 

not name him Knight. The Writ was held good; for Viſcount is a more 

— high Dignity than Lord or Baron. Dal. 42. pl. 23. 4 Eliz. Ld. Moun- 
racute's Caſe. 28 | 

Biſhop of Se. 13. A Count Palatine of Nova Albion, or a Count of Ireland, are not 

is a g 
Addition; 


but not any | 


v. Plowden. * 
Iriſh Temporal Dignity. 2 Hawk. Pl. C. cap. 23. S. 108,—S, P. Br, Additions, pl. 32. cites 21 
8 | 


. 14. A Grant to a Dales eldeſs Sun by the Name of a Marqueſs. or to the 
eldeſt Son of a Marqueſs by the Name of an Earl, (& fie e ſimilibus) 
2 be LN becauſe A 19s common Currely of England, and their 
laces in Heraldry ; per Holt , rth, 440. Hill. 9 W. 3. B. R. 
he King v. Biſhop of Cheſter. 4. 2 * NN 
Widows of 
Noblemen. 1 1 8 
. Pay 15. Debt 175 a Man and his Wife, Counteſs of B. Martin ſaid, that 
Dutcheſs, or in this Caſe ſſe bas af her Namo of Counteſs by the taking of the Baron ; 
— wo tor by the -7 Ing the Baron, all the Names which ſhe had before are 
ies cvith loſt, which Paſton affirm'd. Br. Noſime, pl. 3 1. cites 14H.{6.] 2. 
Gentleman | | | 
or Eſquire, ſhe by this ſhall loſe her Dignity and Name, as in Caſe of the Lady Powis and Dutcheſs of 
| Suffolk; 


Ul 


in Ireland, Additions in England; per Roll Ch. J. Sti. 173. Mich. 1649. Weſton 


Oh i 


W 


QQ ww 
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Suffolk ; the one marr ied Howard, and the other Adryan Stokes; for quando mulier nobilis nupſerit is - 
| nobilis. Br. Noſmes, p'. 69. cites Tempore, M. 1. But fee Anno 14 H. 6. 18 


Br. N. C. 5 M. 


Thel. Dig 36 pl 11. cites S. C. | 


No 
in the Mrit, and it did not abate, D. 202. pl. 69. Marg. cites Paſch. 36 El. Rot. 501. Felton & 
8 of Northumberland, his Wife, v. Burrdugh. , ; 4 
G 8 . | ; 


7 The Lady who was Feme to an Karl ſued Writ of Dower, and af Note that in 


- 
— 
4 
. 


Cui in Vita, by Name of fluch à one who was the Feme of ſuch an Earl, and hy at 4 Suit 
nor by Name ot Counteſs; and ſo the ſhall be named in Writ of Waſte geht to be 


trourht againſt her of Land which the holds ia Dower ; but if the holds d by hi 
ior der Life, acd in Ale, the thall be named Counteſs. Thel. Dig. 36, Name d. 
lib, 47 cap. 3. S. 8. cites Hill. 12 E. 3. Brief 254. and Trin. 2 H. 6. 11. Dignity» if 
and an ATE 24. = be of 
WE lpnity, or 
otherwiſe 


the Writ ſhall abate , but where the Writ of Waſte was againſt M. late Wife of Thomas late Earl of A. 
| deceaſed, and ſhe was not named Counteſs ; and yet well, becauſe it is tantamount ; for ſhe cannot be late 
Wite of Thomas Earl &c but ſhe ſhall be Counteſs, if Special Matter be not ſhewn to the contrary. 


Br, Noſme, pl. 2. cites 2 H 6, 11. 


17. But a Writ of Scire Facias was maintain'd againſt Conſtance, who 
was the Wife of Thomas Earl Marſhal, oy this Name, without the Name of 
Gunteſs, becauſe it appear'd by rhe Writ that the was joint Feoffee with 
her ſaid late Baron &. Thel. Dig. 36. lib. 3. cap. 3. S. 10. cites Mich. 
$ H 4. 19. Bur ſays it was held there clearly, that after the Death of 
the Earl the ought not to change the Name ot Counteſs. 
18. In Præcipe quod reddat, if the Feme of a Baron, who is neither a The Wife of 
| Duteheſs nor Counteſs, be named Lady H. of M. this is only Sarpluſage, and 4 Duke, Earl 


or Baron, in 


the Writ ſhall not abate by it; quod nora by Award. Br. Nugation, pl. all Writings 


13, cites 8 H. 6, 10. | mall be 
| WW Þ eee | ; named La- 
dies but the Wives of Knights ſhall be named Dames; per Cur. Het. 88. Paſch. 4 Car. C. B. Anon. 
080150 of 04 ne | | 


19. A Counteſs Dowager perad venture ought to be named Comitiſſa 
Detifſa, other wiſe the Writ will abate; per Pemberton Ch. J. Mich. 
. N. Skin; 15, in pl. 16. _ | 
Knights Sc. 
20. Knight cannot le omitted in any Suit or Grant; but contra of Gentle- In every | 
may and Eſquire; tor theſe need not be expreſi'd, but in Suits where Pro- Writ for or 
ceſs of Outlawry lies by the Statute of 1 H. 5. which wills, that there 222 f | 
4 Man ſhall be named*by the Degree, State, or Myitery that he is of. Br. dus e 50 4 


Noline, pl. 33. cites 14 H. 6. 15. named 
Knight &c. 


Tbel Dig 36. ib. 3. cap. 3. S. 14. Cites Hill. 11 H. 4. 198. and 5 H. 6. 15. and Hill. 14 H. 4. 21. 14 
.. C 15. Mich. 15 E. 4. 14. | f , 


2 A Wrie of Error was brought to remove a Record between G. .. Hob. 327. 
Knight and Baronet, and the Truth was that Sir G. H. is not, neither was pl 400. > Ay 
named Knight in all the Record. And per Cur. The Word Knight is —_— TY 
Part of the Name, and ſo no Record was removed; and is fo material, per — 
that the Addition where there is none, {where he is not} or the Omiſſon Cro.] 6;3- 
where he is Knight, makes it no ſuch Record. Hutt. 41. Mich. 18 Jac. 12 
Sherley v. Underhill. Ne 7: Sr G8 
| OTE LARS: -G: * 1 us, 6 never was 
a —__— Baronet only ; and it was held a manifeſt Variance, and that the Record was not re- 
* | | 
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Knight is not an Addition, but Part of a Man's Name; for it being a Name of Dipniry, it becomes z 


much a Part of a Man's Name as his Name of Bavtiſm ; per Holt Ch. J. Carth. 440. Hill gw. ; 
The King v Biſhop of Cheſter. —— 5 Mod. 392. 8. C. & S. P. 5. B. R. 


N 87. 22. A Knight and Baronet was indicted tor not repairing a Highway 
1 44 and named ouly Knight, and good, becaule Baronet is a Licle 119ce the 
Holbourn Statute of Additions. Lat. 169. Trin. 2 Car. Sir Richard Lucy's Caſe 
ſaid it was Ws N . | 

reſolved in C. B. [in ſome other Caſe,] that in an Action brought a inſt a Baronet, he ought to he 
named Baronet, and that there is a Clauſe in the Patent that they ſhall be impleaded by ſuch Name and 
the Indictment in the prirci; al Caſe was quaſh'd, becauſe it did not ſhew of what Place the Defenday 


was Inhabitanr. Lat. 169. S. F. 


346. 23. Sir William Ferrers Baronet, was arreſted upon Debt By 75 N. 
1 8 . of William Ferrers Knizht and Baronet, and one of the * => 
. ingly, and kill'd, upon which he was indicted Trin. 10 Car. in B. R. and reſolyd 


n per Cur. that it was not Murder, becauſe the Capias was miſawar ded. 
arreſt him D. 88. Marg. pl. 107. 
was not 


good.——Cro. C. 371, pl. 6, Sir Henry Ferrer's Caſe, S. C. accordingly. 


24. Treſpaſs againſt A. B. Baronet ; he pleads in Abatement that he 
is a Knight and Baronet, and good. Carth. 14. Mich. 3 Jac. 2. B R 
Jetiries v. Snow. Tu 


2 Ld Raym. 25, Aſſumpfit by Bill againft Sir F. C. Kut. The Detendanr pleaded 


Rep. 859 j 
Lakes +. Abatement that he was Kar. and Bart. It was moved to amend upon 


German, Payment ot Colts, and inſiſted that the Action being by Bill the Additi. 


S. C. ſays he on was not material, not being within the Statute of Additions ; bur it 
was ſu'd by was denied to amend, there being nothing to amend by, and the De. 
the Title of fendant had taken Advantage ot the Fault. 1 Salk, So. pl. 12. Paſch 
Bart. only, A B R Le | Ge . * . wil, 3 
and Defen- Ann. B. K. Lepara v. GETMAIN, 


dant pleaded ps | 

he was Knt. and Bart. and Iſſue was joined thereupon, and the Court would not make a Rule for N 
mendment. It was then mov d, that the Latitat was Knt. only, and therefore mov'd to make the D 
claration agreeable to the Lartitat, for that rhe Omiſſion of Bart. in this Caſe being a Suit by Bil] 0 
not material, hacouſe Bart. is not Part of the Name as Knt. is, and Suits by Bill are not withi, the "aq 
rute of Additions ; and Powel J. ſeemed to be of that Opinion, ſaying that the Books warrant fock « 
Difference, and cites the 36 H. C. 30. a that a Paron needs only be named as 4 Knt. or Eſa, in a W, A 
and Holt Ch. J. agreed rhe ſaid Caſe, but ſaid the Reaſon of it was, that then Barons - ſo b Te. 
nure, and were ſummoned to Parliament by Right, and were not then created by Letters "Tatu 4 
this Day; but that then the Law was otherwiſe of Titles of Dignity, as of Earl, which was Part of 1 
Name, and now it is otherwiſe of Barons, when they are created by Letters Patent, for now it is a Tire 
of Dignity, and Parcel ot the Name, the ſame Law of Bart. which is made a Title of Dignity b. L. 
ters Patent, and therefore a Baronet ought io be named ſo in all judicial Proceedings others ig th : in 
abate, and ir is no Object ĩon that it is a new Title, for ſo is Viſcount, begun in the Time of H 6 Ms 

queſs in the Time of R. 2. and Duke in E. 3. and though they are new Titles they ſhall be IT 
in all Proceediogs againſt them. x | 0 


26. J. S. Miles, and J. S. Dominus, are to be intended t i 
Perſons, In Records and legal Proceedings the whole Name is I 7 
and therefore in ſuch Caſe J. S. Mil. muſt be intended of ſuch an one 


N 8 was no We 10 Mod. ns Hill 1 Geo, 1. B. R. Nutton v. 
entlemen. 

e rn 
Paſch. 44 Eliz. C. B. Devent v. Popham. eee eee 


28. The Sons of all the Peers and Lords of Parliament in the Life of 


their Fathers, are in Law Eſqs. and fo to be na 
the eldeſt Son of a Kat. is an Fla: 2 Inſt. - By this Statute | 


29. A 


| 
{ 
j 
| 
| 
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29. A Man may have an Addition of Gentleman within this Statute 


——_—_— — — — 


| A it A Gentleman 
he be a Gent/eman by Office, (tho he be not by Birth) as many of the 1 
King's Houthold and ot other Lords be, and Clerks being Officers in the ther Ge 1 
King's Courts of Record; and if they be out of their Office they are but by Birth, 
Tomen, and yet as long as they continue in their Office they ought to be nor by Of- 
vamed Gentlemen as their due Addition. 2 Inſt. 668. cites 28 H. 6. 4. — = by 
'a, 5E. + 33 accordingly. 14 H. 6. 15. but commenly 


| p FE * called Gen- 
geman, and known by th at Name, is a ſuſficient Addition within this Act; and ſo it was adjudg'd in Ca- 


er's Cale, Rill. 25 Eliz. CB. but if he be named Yeoman he cannot abate the Writ. 2 Inſt 608. 
A Mathematick Mafter being offered for Bail by the Name of Gentleman, Holt ſaid he was one 
by bis Profeſſion. 12 Mod. 249. Mich. 10W .;. White v. Mullony, 


"theirs. 2 Inſt. 668. | | 
31. There is ſmall Difference between an Eſquire and a Gentleman ; for Since the 
every Eſquire is a Gentleman, and every Gentleman is arma gerens. 2 making — 
. 
laſt. 668. Eſquire and 
| | . 8 Me: Gentleman 
were more frequently by Force of this Act uſed, as Additions in Originals &c. and afterwards were 


commonly uſed in Deeds and other Specialties. 2 Inſt. 668. cites 35 H. 6. 55. b. 


32. Where J. F. Gentleman FD. was outlaw'd, and J. S. of D. was taken 
on the Capias Utlagatum, it was held that he may plead this, and if on 
the Scire facias he be tound Yeoman and not Gentleman, he ſhall be diſ- 
charged; tor the Outlaw ry remains in Force againſt J. S. of D. Gentle- 
man. lenk. 116. pl. 29. | 


Ad libitum. 
33. The Additions of Yeoman or Gentleman are Additions ad Phcitum, CF WS 
Per Roll. Ch. J. Sty. 153. Mich. 24 Car. in Tyſon's Caſe. 

34. A Man may have one Addition at one Day and in one Place, and yet 

may have another difterent Addition at another Day, and in another 

Place, Mich. 22 Car. B. R. tor ſome Additions, viz. of Eſquire, Gen- 

tleman, Yeoman &c. are no Patt of the Name, but Additions ad libitum, 

and as People pleaſe ro call them; bur che Title of Knight or Baronet is 

part of the Pariy's Name, and it is material to be rightly uſed in Plead- 

ing, bur the Titles of Gentlemen or Yeomen are Additions ad Placitum to be 


uſed ox not uſed, or to be varied. L. P. R. 34. cites Mich. 24 Car. BR. SALT 
a 4 Asainſt Law 


" f 5 # hs . 3 pe Fe 7 
35. Addition of a Thing againſt Law is not good, as Maintainer & c. Fr. additi- 
Thel. Dig. 36. lib. 6. cap. 15 S. 3. cites 22 E. 4. 1. Or Vagabond, 2 R. oo . 

| es 9 H. 6. 
3. 2. , 9 1 

f ] LY 8 þ G 5 ge” 

in adudg d a good Addition. Thel. Dig. 56. lib. 6. cap. 15. S. 3. cites Hill. 9 H. 6. 65. — Br. 2 
I. g. gites d. C. and 8 P accordingly; for it is a Thing permitted by the Lay. | -Þ 
* 1 is not a good Addition, becauſe it is a Thing puniſhable by the Law. Br. Additions, pl. 8. 
cites 9 H. 6. 65. 
Vagabond, Heretick, nor. Extorticner are not good Additions, for he ought to give lawful Addition. 
— _ Additions are not lawjul. Br. Additions, pl. 60. cites 22 E. 4. 1——S. P. arid fo of Abettor. 2 
In 6 5 * ; p 41 N + ut : 


dans... + th 
1 4. HIT . ? 


— to e 3 

| | atiers, 

36. Broker is à good Addition; for it is a Thing permitted by the 
Law. Br. Additions, pl. 8. cites 9 H. 6, s. . 


cap. 13. S. 3.cites S. C. and that it was ſaid there, 


Z 37. Burgeſs 


8 4 ——__— 


— I OI a r 
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Additions. 
37. Burgeſ is not a good Addition. 2 Hawk Pl. 6. 1 99. cap. 


23. S. 111. 
2 Inſt. 668, 38. Butler is no Addition; for it is only an Office. Br. Additions, pl. 
6 3 it 50, cites 5 E. 4. 32. 
8 N 
Addition of any Myſtery or Occupation. 


E. 4. 32. 

Br. Addi- 93. Carpenter is a good Addition in Debt. Br. Additions, pl. 39. cites 

tions, pl 'S- 22 H. 6. $3. ſays it appears in a Note there. 

6. Pd P 

8. P. For it 40. Chamberlain is no Addition; for it is only an Office. Per Markham 

2 * Ch. J. Br. Additions, pl. 30. cites 5 E. 4. 32. 

* Myſtery or Occupation. 2 Inſt. 668. Thel. Dig. 57. lib. 6. cap. 15. S. 10, cites Paſch. 5 
. 4 $®- 


Tiel. Dig. 57. lib. 6. cap. 5. S. 10. cites Paſch, ; 


Precipe (]. 1. Citizens and Burgeſſes (tho they are ſuch as are call'd to Parli 
S.] Civi & axe not ſufficient Additions within chi Act, as being too general. 2 td 


DES 668. cites 27 H. 6. 4. 4 E. 4. 10. 5 E. 4. 142. 1 H. 5. 3. 35 H. 6. 12. 


is not good. 1 Jos 
Thel. Dig. lib. 6. cap. 14. S. 8. cites Mich. 35 H. 6. 12. 


Thel. Dig. 42. Treſpaſs againſt J. N. of B. in the County of N. Farmer. Moyle 
76. lib 6. demanded judgment ot the Writ; for here is no Addition certain; tor 

cap, I 8 _”_ K night, Gentleman, and Poor Man, each of them may be Farmer, and 

that it is not ſo it #5 u Condition, Degree, nor Myſtery, as the Statute wills. Quere. 
ood. — Br. Additions, pl. 10. cites 28. H. 6, 4. 


„P. a inſt... 
668. that it is not good, becauſe it is not of any Myſtery. 


py 44 43. Groome is admitted to be good Addition, and the ſame Law of 
den tt Page; and note that Name of Dignity is Parcel of his Name. Contra 
tion within Of Elquire, Page &c. which are not, but Addition. Br. Additions, pl. 
the Statute 58. Cites 21 E. 4. 71. 

of H. 5. be- 

caule it is not any Myſtery. 


44. Indictment by the Name of P. W. Hoſpes, without an An- 
glice, or if it had been Anglice an Hof, it is no good Addition. Sid. 
247. pl. 11. Paſch. 1) Car. 2. B. R. The King v. Warren. 
2 Inft. 668. us. Husbandman is a good Addition. Br. Additions, pl. 39. cites 22 


8. F. H. 6. 53. i 
Br. Addi- 46. Labourer is a good Addition; per Cur. Thel. Dig. 56. lib. 6. cap. 


tions, pl 39. 15. S. 1. cites Hill. 3 H. 6. 31. and that ſo it is agreed Paſch. 5 E. 
cites 22 H. 

6 53. 8.P. + 33. 

—2 19 


668. S. P. But Labourer is nt a good Addition for à Woman. 2 Ld. Raym. Rep. 1169 Powel ]. 
Cited it as Paſch. 5 Annæ, B. R. The Queen v. Maddox, rk ns er. CC ns 4 


not appear. 
Thel, Dig. 47. Note that Litter-wan was admitted a good Addition in Detinue. 
57. ray K Quære What Myſtery this is? Br. Addicicas, pl 59. cites 21 E. os 


Cap. 1 5 S. | 

11. S. P. cites Hill. 21 E 4. * 92 The Year-Book ſays re of this Addition; it i 

vellous Myftery &c But Quære if it be not 1 1 A 6-09 
* This ſeems miſprinted, there not being ſo many Folio's, 


48. Mercer is good Addition. Thel. Dig, 56, lib. 6. cap 15. 8. 2. 
cites Trin. 4 H. 6. 26. and Trin. 5 E. 4. 33. * | 5 


50. Merchant 


Due 


Additions. 87 
* Merchant is a good Addition; per tot. Cur, Thel. Dig. 56. lib. Br. _ 
, 1 Trin. ot . 7 x in. * ; tion, pl. - 
6, cap. 15. S. 2 cites Trin. 4 H 6. 26. and Trin. * 5 E. 4. 33. N 
21. S. P. In Debt againſt J. N. of B. Merchant, Rolfe demanded Judgment of the Writ; for it 
bo Myſtery certain; for Merchants are of ſeveral Myſteries ; & non allocatur; for per tor. Cur, it 


„ oood Addition. Br. Additions, pl. 40. cites 4 H. 6. 26. * 
2 * Br. Additions, pl. 50.S P. cites 5 E. 4. 32. S. C. 7 


go. Miller is a good Addition in Debt. Br. Additions, pl. 39. cites 
22 H. 6. 53. and lays it appears in a Note there. 

gi. Pantler is no Addition; for it is no Miſtery or Occupation. 2 Inſt. 
. Schoolmafter is a good Addition, for it is a Miſtery; Per Cur. 2 

Le. 186. pl. 232. Mich. 32 Eliz. B. R. Farnam's Caſe. 

5%, Treſpaſs againſt R. F. ot B. Yeoman, and A. B. his Servant, and it Thel. Dig. 

vas demanded Judgment of the Writ, becauſe A. B. had not ſufficient 36. lib. 6. 

Addition; and by the Opinion of Babhington and others there, Ser- N | 
vant is a good Addition as Labourer is, by which Rolte paſſed over; accordingly 

quæte, for Concord? lib. Intr' fo. 25. But contra 9 E. 4 48. Br. Addi- by Babing- 

tions, pl. 5. cites 3 H. 6. 31. | 3 


Treſpaſs, or Action in which Proceſs of Outlawry lies, Servant is no good Addition u 
ay Man is Servant to the Law and to the King. ' Jerk. 126, pl, 77 cites 7 E. 4. mg the 1 HE. F 


4. A Man was indicted by Name of J. B. of S. Servant, and all the S. P. per 
Juſtices, Servant is no Addition; for every one who is in Service is a Ser- tot, Cur. Br. 


vant, be he Knight, Eſquire, Gent. Teoman, Groome, Widow, Damſel, Prieſt, Sn 1 4 
Friar &c. Br. Additions, pl. 50. Cites 5 E. 4. 32. FEEL 26 
—— IndiCt- 


ment againſt . N. Servant to J. S. late of C. in the County of N. is not good; for Servant is no Addition, 
and theſe Wards, 2 of C ſhall be intended of the Maſter, and not of the Servant. Br. Indictment. 
49. cites 9 E. 4. 48. | 

dere the Defendant was indicted by the Name of A. B. Servant, it was objected not to be a good 
Addition within the Statute; but per Holt Ch. J. and Cur, it is a good Addition”; for it is certain, 2 
Ld; Raym; Rep. 968. Trin. 2 Anne, Anon. * ; 

So where a Servant was indicted for a Treſpaſs done by him by the Command of his Maſter, by the 
Name of A. B. Servant to J. S. Holt Ch. J. held that (Servant to J. S.) is a good Addition. 6 Mod. 58. 
Mich. 2 Anne, B. R. the Queen v. Hos k ins. 


"55. Some held that Servant was a good Addition. Br. Additions, pl. Servant gene- 
56. cites 14 E. 4. 79. But Brooke ſays Quzre ; for Servant is no Addi- 74/5 9 


tion by the Common Law, as it is ſaid there. __ 01 

3 ; | x Dig. 56. lib. 
6.cap. 15. S. 1. cites 5 E. 4. 33. and Trin. 7 E. 3. 10. and Hill. * E. 4, 50,— 8. C. cited D. 46. 
* — Servant is no Addition within the Statute H. 5. becauſe it is not any Myſtery. 2 Inſt. 


36. Smith is a good Addition in Debt. Br. Additions, pl. 39. cites 22 

H. 6. 53. and ſays it appears in a Note there. | 

57» It is ſaid that Sing/e-woman is a good Addition of one that is no Br. Addi- 

Vitgia, Wite, nor Widow. Br. Additions, pl. 56. cites 14 E. 4. 17. Hom, pl, 64. 
, % 4 , Cl „ 4s 

fd. and 8. P. Br. Additions, pl. 64. cites 10 H. 6. 21. S. P. 


„ 
\ 


38. Spinſter is an Addition indifferent to a Man as well as to a Wo- S. P. per 


mau; for per Spilman, there are divers Men in Norfolk that are Worſted- NN oditer. 
Spinſters. D. 47. a. pl. 5. Paſch. 3 1 & 32 Elis. Nen. 
3 * 4 744 | * f | | , Car; 2. B. R. 


0 1 x 
* 


in pl. 11. 


9. Taylor is a good Addition. Br. Additions, pl. 15. cites 35 H. 6. Br. Addi- 


tions, pl. 39. 
4 60 thy „ dads en ob kt 254; ;x.cites 23 H. 6 
z. and lays it appears in a Note there that it is a good Addition in Debt.—3 Inſt. 668. S. P. 


70. Quzre 


en 
e 


88 Additions. 
He that hath 70. Quære of Degrees 45 Doctors, Maſters, and ſuch like of the Us. 


ake ; . lib. 6. cap. 15, S. 13. 
Mary: — ver/ities. Thel. Dig. 57. lib. 6. cap. 15 3 


in either Univerſity, may be ramed by that Degree without Queſtion, being within the direct Letter 
Meaning of hs Net 2 if he hath taken any Degree 15 Bio nir, he may have the Addition of dal 
2 Inſt. 668. cites 35 H. 6. 55 b. 


8 


Br. Addi- 51. Widow is a good Addition; quod nota, Br. Additions, pl. 64 
bod or Cites 10 H. 6. 21. | | 
and $ P. Thel. Dig. 56. lib. 6. cap. 15 S. 4. cites 8. C. and 8. P. and 14 E. 4. 8. 


52. Wife is a good Addition; Per Cur. 2 Le. 183. Mich. 32. Eli, 
B. R. in pl. 226. | 
Yeoman 13. Tioman can't be outlaw'd by the Addition of Husbandman, and upon 


*. good pleading that he was Yeoman Iſſue was join'd, and it was tried by a 
Ste Jury. Jenk. 12). pl. 59. 

Statute H. 5. ; ; 

and is applicd only to the Man and not to the Woman. 2 Inſt, 668, cites 10 E. 4. 16. 


— 


2.8 AR CO at 


(D) Where there are ſeveral of the ſame Name, How 
they are to be diſtinguiſh'd, 


1. IN Account, one who had the fame Name with the Defendant pro- 

* tered himſelf ready to anſwer if &c. And the Plaintiff replied that 
he was not the 1 Perſon againſt whom &c. And becauſe he did not put 
a Diverſity of the Names, as Elder or Younger, the Writ was abated, 
Thel. Dig. 54. lib. 6. cap. 13. S. 1. cites Hill. 18 E. 2. Brief 834. and that 
ſo agrees Paſch. 14 E. 3. Brief 271. and Mich 22 E. 3. 14. 

In Pracipe quod reddat againſt W. de M. The Tenant faid that there 
were 2 V. s de M. in the fame Vill, viz. the Son of W. and the Son of H. 

et the Writ did not abate. Thel. Dig. 54. lib. 6. cap. 13. S. 2. cites 

ich. 20 E. 2. Brief 850. and that it was ſo agreed in Dower, Paſch. 1 
E. 3. 4 For he who appears may diſclaim if he be nor Tenant. 

3. In Treſpaſs brought againſt one M. and F. his Son, the Opinion was 

that the Writ ſhould abate, becauſe he had 2 Sons named . and no Di- 
verſity put &c. becaule it is in Action where a Man ſhall be outlawed. 
Thel. Dig. 54. lib. 6. cap. 13. S. 3, cites Mich. 5 E. 3. 230. 241. 

4. In Account againſt Jo. B. it is no Plea to ſay that there is Fo. B. the 
Father, and Fo. B. the Son, and that he is the Father &c. For the Father 
ſhall not change his Name for the Son. Thel. Dig: 54. lib. 6. cap. 13. 
S. 4 cites 8 E. 3. Brief 449. Paſch. 20 E. 3. Brief 683. And that ſo it is 
F Paſch. 7 H. 4. 14. and Hill. 21 H. 6. 29. Trin. 33 H. 6. 33. 
and Mich. 33 H. 6. 53. and Hill. 39 H. 6. 48. 

He need not give Addition tor Diverſity of the Name of the Plain- 

Za Thel, Dig. 55. Iib 6. cap. 13. S. 10. cites Hill. 18 E. 3. 4 and ſays 
ee Hill. 32 H. 6. 33. ; FF 

6. But in Aſiſe againſt Jo. de Ma. it was pleaded that there were 2 
Jo.'s de Ma. the Elder and Younger. Thel. Pig. 54. lib. 6. cap. 13. 8. 
2. cites 22 Afl. 14 1 3 

7. But in Account re W. de W. one faid that there were 2 W. s de 
W. the Elder and the Vounger, and that he was the Younger, by 
which the Writ abated. Thel. Dig. 54. lib, 6. cap. 13. S. 3. cites Trin. 
4 E. 3. 145. and 28 E. 3. 94. Ke 


me ,. eee = - = in. cv, cv 
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— Na | : — | | 3 1 1 
If chere be 7. s. the I ather „ and F. O. the Son, and the Father is im- Where th: 
aded by Action ot Treſpaſs, he thall not have the Addition of Elder; Father and 
on, or the 


4*% 
| ple * on ot 

or. the Father ſpall not change lis Name for the Son; but it is ſaid elſe- 
Wy he Son ſhall be named the ! ounger, where he is impleaded — 4 


where that c | be name | 
by Treſpaſs. Note a Diverity. Br. Mitnolmer, pl. 65. cites 21 H. 6. are of one 
20, 27. and * 7 H. 4. II. and the ſame 
a Name, the 


or the Father ſhall not change his Name for the Younger or for the Son; but the Son or the 


ounger Brother ſhall be named J. C. the Younger. Br. Noſme, pl. 30. cites f 37 H. 6. 29. 
The Deterdant ſaid that there are 2 of his Name in the fame Vill, Elder and 


Treſpaſs pn $ R. 2. - . ' . 
Younger, and it is not expreiled which of them he is; & non allocatur, becauſe he is the ſame Perſon ; 
and it is ſaid there, that the Younger ſhall have Addition, bur not the Elder, and eſpecially in Caſe of 
che Father and his Son; for the don Mall give place to his Father, and ſhall have Addition; e contra 
of the Father. Br. Addition, pl. 12. cites 33 H. 6. 53 & 54. 

* Br. Addirions, pl. 18. & pl. 34. cites S. C. in Exigent. 


+4 Br. Additions, pl. 43. cites 8. C. 


— - 


F 


No Addition ſhall be put to differ the Names in Indictment; for 
this ſhall change the Indictmenr, which cannot be without the Jurors. 
Thel. Dig. 55. lib. 6. cap. 13. S. 6. cites Mich. 9 H. 4. 3. 

10. Debt againſt J. 5. of B. roman. The Defendant ſaid that there 
are 2 J. S.'s ot B. Yeomen, viz. he and his Father, and becauſe he is not 
named Younger, Judgment of the Writ; and by ſeveral, the Son hal! 
change his Name for the Father, but not the Father for the Son, nor one Cou- 

for another, nor a Strauger, nor a Neg hlour for another, but between 
Father and Son only ; and per Prifor, the Addition ſhall not be younger, 
but F. S. Son of F. S. Quod nota. Br. Additions, pl. 47. cites 39 H. 


we : W— - S 2 = 
nn. OT I 


— -, 
3 


46. | | | 
11. But by him ad Athron J. becauſe it was J. S. Yeoman, Executor of Where 


the Teſtament i IV. . it is a ſufficient Declaration what J. S. is im- 2 ls =" 
N 17 er diſ- 

pleaded, without the Word Younger or Sen. Ibid. | tinguiſhing 
the Perſon, 


it makes the Additio 1 of Senior and Junior not neceſſary; as where the Action was againſt A. B, in 
Cuſtodia Mareſcha!l1; there if you would take Advantage of the Want of Addition, you muſt ſhew 
that there is A. B. the Father &c. in Cuſtodia Mareſchalli too. 1 Salk. 7. pl. 16, Hill. 2 Anne, B. R 


Lepiot v. Brown. 


12. Debt upon a Leaſe tor Years againſt F. E. and one J. E. came to 
the Bar, and pray'd the Court to mark him; for he ſaid that there are 
2 F. E.*s in the ſame Vill, vi. the Father and the Son, and the Son is he 
who now appears at the Exigent, and pray'd that the Plaintiff declare 
againſt him, who did jo; to which he ſaid that the Plaintiff did not leaſe to 
this F. E. who now appears &c. prout &c. Per Jenney, This is no Plea; 
70 he ought to /ay that he did not leaſe generally; tor by his * Appearance he « ge (P) 
has aim d that he is the ſame Perſon, And the Court in a manner agreed, 
that he who is impleaded ſhall be intended the Father, becauſe he is im- 
pleaded without Addition, and fo it hl be intended that hz who appear d 
the Father, becauſe he appear'd generally, and did not ſhew the Leaſe 
[Sto him where he is Son, in which Cafe he ſhall be named Junior; j 
id after it was held by che Court that it is a good Plea for the Defen- 
dant, quod non dimiſit, prout &c. to the aforeſaid J. E. and therefore it 
ms the Plaintiti might have ſaid, that he who appear'd is not the ſame 
Hon, b t other ot the ſaine Name, with Addition &c. Br. Miſnomer, 
49. Cites 5 E. 4. 57. : | y | F . 1 4 2 1 M. ak A. _— 
43. But in Præcipe giod reddat it was held, that he need not to put 
Addition of Elder or Younger, but where there is Father and Son. 
Thel. Dig. 55. lib. 6. cap. 13. S. 9. cites Mich. 33 H. 6. 53. and ſays ſee 
a 21, agreeing. And that ſo it is held Hill. 39 H. 6. 48. Where 
was granted alſo for Law, that when he who appears 1s the ſame Perſon 
Whos ſued, he need not give Addition for Diver/ity ; but when another of 
| Aa the 
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the ſame Name and Surname appears, who is not ſued, then the Plaintiff 
ought to give Diverſity; and that fo agrees Paſch. 29 H. 8. 1. 

14. Treſpaſs againit F. S of D. The Defendant ſaid that there are 2 
J. H. in D. the Kldeft and the Toungeft, and this is the har £4 Judg. 
ment of the Writ tor Detault of this Addition; and becauſe he is not 
outlaw'd, nor ever appear'd, nor at any Miſchiet, this Addition was en. 
tered in the Roll, and the Writ awarded good. Br. Brief, pl. ,-; 


[468.] cites 44 E. 3. 34- 


(E) Good. Without Surname. 


1.JD UT Writ brought againſt William Melton, Archbiſhop of York, was 

adjudged good. Thel. Dig. 35. lib. 3. cap. 3. S 5. cites Hill. 12 

E. z. Briet 480. 

But Ibid. 2. Writ was brought againſt the Maſter of an Hoſpital, by his Name f 
. 13. ſays * and Name ot Dignity in the Commencement ol the Writ, and after 
, 3 in other Places of the Writ by his Name of Baptiſm only, and ad] udged 
in the Caſe good. Thel. Dig. 51. lib. 6. cap. 3. S. 12. cites Hill. 7 E. 3. 309. 


of a Provoſt, : : 
Mich. 24 E. 3. 31. where it was ſaid that he onght always to name him by his Name of Dignity only, 


and in the other Places of the Writ, 22 E. 3 5. and that ſo agrees 26 Af, 11. and Mich. 7 H. 6, 14, 
But ſays Quzre in a Writ againſt a Knight and Serjeant at Lac. 


And ſo of 3. Plaint in Replevin was, that pay Capellanus Cantarie Beate 
2 9 Mariæ de D. queritur &c. and becauſe no Surname was expreſſed, the Plaint 
they ſhall Was abated, and Rerurn awarded; Ing it may be intended, 
both be by Priſot, that he is incorporated by ſuch Name. Br. N = pl. 3. cites 
named. Ibid. 27 H. 6. 3. 


But if aMuy- 4. But it was agreed, that F. Abbor, or F. Mayor &c. is good with- 


„ b * — out Surname. Br. Noltme, pl. 3. cites 27 H. 6, 3. 

o. Mayor 
of ſuch a City, brings M rit, and pending the Writ another is made Mayor, the Writ ſhall ahate; but it is 
otherwiſe it he be named Fo. Stile Mayor &c per Priſot. Thel. Dig. 186. lib. 12. cap. 16. S. 8. cites 32 
H 6 35. for he has now ſuch Name by which he may be ſued ; but in the firſt Cate by the making of 


the new Mayor his Surname is gone. 


Martin was F. It is ſufficient for Men of Dignity to name themſelves by their Names 

2 ne. of Baptiſm and of Dignity without any other Surname, as Fohn Duke 

paſs an Ear) A. John Earl of A. Richard Biſpop of A. William Abbox of N. &c. The!, 

2 Dig. 35. lib. 3. cap. 3. S. 5. cites Hill. J E. 4. Brief 163. 
urname, as 


ohn Holland Earl of Huntingdon. Thel. Dig. 35. lib. 3. cap. 3. S. 5. cites 5 H. 6. 20. 
= for Firzh. does not Ariege dr ſo. * nn: 7 29. but adds quz- 


A Duke Ec. by the Common Law might be named by his Chriſtian Name and N 8 
ſtand> in lieu of his Surname, 2 Inf. 866. 7 - ame of Dignity, which 


6. It wasſaid, that Writ brought againſt one by Name of 'F. Filio R. 
Stile is not good, becauſe there is no Surname Li Gan Wea (Filio.) 


4 Thel. Dig. 50. lib. 6. cap. 2. (bis) S. 2. cites Trin. 10 E. 4. 12. 


r e 


(F) With 


Additions. 


(F) With a Nuper. 


L Writof Debt was adjudg'd good againſt one who had been Clerk of 

| the Works &5c. of the King tor Things ſold to the Uſe of the 
King whereot the Detendant was allow'd in the Exchequer, without 
naming him nuper Clericum of the Works &c. Thel. Dig. 51. lib. 6, cap. 


4. S. 2. cites Mich. 11. H. 4. 28. ; 
2. Debt againſt A. B. of S. late of A. and the Defendant anſwered to both, Br. Brief, pl. 
the Plaintiff ſhall maintain but the one only; nota ; but Brooke ſays it BY = 
ſeems ir ſhall not be ſutter'd at this Day. Br. Additions, pl. 31. cites 19 
H. 6. 66. 0 
3. Debt was Præcipe V. B. late Biſlop of Landafte, alias dictus late Pri- 
or of C. and becauſe he did not ſhew of what Degree he is the Day of the Writ 
purchaſed, theretore the Writ was abated. Br. Additions, pl. 32. cites 
21 H.6. 3. 
4. Where a Man is impleaded by Name of R. S. of L. Merchant, late 8 P. Br. 
Attorney tor N. that which comes after the Nuper is void, unleſs in ſpecial Br ief, pl. 
Caſes, as where he is impleaded by Name of R. S of L. Eſq; late Sheriff 8 — 
or Eſcheator ot ſuch a County, and counts of an AtF done by Reaſon of his S. P.— Thel. 
Office, and contra where he counts ot a Thing which does not come by Is 57. lib. 


reaſon of his Oihce. Br. Addictions, pl. 48. cites 38 H. 6. 24. cap. 17. 8. 


0 : . — of 8 
H.6. 28. Brief 139. Br. Noſme, pl. 34. cites S. C. and that which comes after the Nuper is not 
Parcel of his Name. 


5. In Præmunire the Detendant was named late Monk of B. and it was S. P. and fo 
held, that a Man % %t to be named by the Statute of what Myſtery he is of Eſtate or 
at the Time of the Writ &c. preciſely, and not of what Myſtery he was; but Degree, and 


asto the Vill be may ſay Naber of ſuch a Hill; Note a Piverſity. Br, Addi- Bithop Se 
tions, pl. 41. cites 9 E. 4. 2. Thel. Dig. 
57. lib. 6. 


cap. 15, S. $. cites S. C. and 21 H. 6.3. 2 Inſt. 670. S. P. and cires S. C. but a Nu 
the Town &c. becauſe Men often change their Habitation; and this Diſtin&ion appears TY 2 
ſelf by the Words relating to Towns and Hamlets (viz where they were, or are) | 
Where a Perſon makes a H riting Y Name of Parſon of D. and after is made\Parſon of S. the W rit ſhall 
be Parſon of S. late Parſen ef D. Br. Variance, pl. 35. cites 12 H. 4 5. r. Heel pl. 126. cites S. C. 
So of Bijhop of L. tranſlated to W the Writ ſhall be Biſhop of W. late Biſhop of L. per Hank. 
Tbid. — Br. Brief, pl. 126. cites S. C. 7 
Ard a Writ was brought againſt one by Name of .4. D. of Shene in the County. of Middleſex, Nuper 
ge Avidin, and it was held good by Newton, and that the Plaintiff may maintain the one or the other. 
Thel. Dig. 56. lib. 6 cap. 14. S. 17. cites Paſch. 19 H. 6. 16. But it was ſaid there that the nuper is 


void. 


6M here one has Cauſe to have Action againſt any who was * Sheriff * Br. Noſme, 
or Collector by reaſon of his Office, he ought to name him nuper She- Pl. 56.5 F. 
ri, or nuper Collector in his Writ. Thel. Dig. 51. lib. 6. cap. 4. S. 4. 00 fa. 
cites Trin. 15 E. 4. 27. where it was ſaid that a Collector ſhall not re- — 
main Collector but only till the Day which he has to pay the Money in- 

to the Receipt, and that his Authority is determined after this Day. 

J. Treſpaſs againit J. N. of B. late Pariſh Clerk ; per Mordant, Addi- 

tion ought to be certain, and it may be that he was Pariſh. Clerk, and is 
not ſo no. per Fairtax, late of B. is good, but late Parith Clerk is noc 

good; per Huſſey, late Jcoman is not good, and ſo here, and fo was the 


Opinion of the Court. Br. Additions, pl. 62. cites 22 E. 4. 13. 
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8) Names of Othce. 


Put it was 1, TT was held, that after of an Hoſpital is a Name of Dignity, aud 
22 N where Land is demanded againſt him, he ought to be named by Name 
of Serre facias of nis Dignity. Thel. Dig. 50. lib. 6. cap. 3. S. 3. cites Hill. 2 E. z. 
out of a Fine 47. : 
of a Manor 3 ' 
ſhould be good notwithſtanding that the Tenant ſaid that he was Maſter of an Hoſpital not named &c 


becauſe the Thing named Hoſpital was the ſame Manor, and the Intent of the Plaintiff was to deteat all 
the Eſtate of the Tenant. 'Thel, Dig. 50. lib. 6. cap. 3. 5. 3. cites Hill. 2 E. 3. 47. and 7 E. 3. 328. 


Warden ofa 2. If a Man has a Name of Dignity, and be oufted by him who has Ce. 
Chaple who Jour to ouſt him of his Dignity, as by the Ordinary, % it be by Priva. 
brings Al ſe tian not duly made, there he ought to ſue to have Reſtitution of his Dig- 
_—_ nity betore that he name himſelf by his Name of Dignity &c. otherwiſe 


Colour of it is it he be ouſted by other &c. Thel. Dig. 51. lib. 6. cap. 3. S. 15. Cites 
Title, ſhall 13 Aſſ. 2. per Parning. 


have Aſſiſe ; | 
by the Name of Warden, and contra againſt him who ouſts him by Colour, as the Ordinary by Depri- 


vation. Br. Neſme, pl. 37. cites 13 Af, 2. 


3. In Action real brought by a Prebendary of Land of his Prebend, he 
ought to name himſel{ Prebendary in his Writ, otherwiſe it ſhall abate, 

Thel. Dig. 36. lib. 3. cap. 5. S. I. cites Mich. 13 E. 3. Brief 655. 
Aſſiſe is 4 Bur in Aſſiſe by a Chaplain brought by one who holds it of the Collati- 
brought a. on of the King, the Writ ſhall not abate notwithſtanding that he was no 
gainſt - ow named by Name of Parton, or Maſter, or Chaplain &c becauſe the Wrir 
ins lum Cuſ- [ is] for all the Groſs of the Chapel, and becauſe it did not appear that 
706 of the Cha- there had been any Inſtitution. Thel. Dig. 36. lib. 3. cap 5. S. 2. cites 


ple of D. and Trin. 13 E. 3. Brief 265. 13 Aſſ. 2. 
well tho' it | 
be of the Land of the Chaple ; for the Aion is to diſprove bis Intereſt. Br. Noſne, pl. 68. cites 10 H., 


18, 19. 


5. Aſſiſe by J. S. who was at Iſſue, and the Afiſe found that the Land 
Was 4, the Prehend of the Plaintiff he not named Prebendary, and theretore 
the Writ was abated, tho' it was not pleaded; and ſo ſee that where the 

Title ariſes by the Name as Prebendary, Prior, Parſon, Biſhop &c. he/hall 
be named by the ſame Name &c. Br. Noſme, pl. 52. cices 13 Aff. 11. 
Br Error, 6. Warden of a Chapel in Aſſiſe was not named Warden, but he pending the 
* cnes Aſſiſe reien d, and the Plaintift recover'd. The Succeſſor reverſed the 
; 8 by Writ of Error, becauſe his Predeceſſor was not named 
arden; quod nota, Br. Noſme, pl. 38. cites 15 Aff 8. 
7. Writ may be brought againſt one who is Provoſt without naming 
him Provoſt, where nothing is demanded in Right of his Provoſtry. Thel. 
Dig. 51. lib, cap. 3. S. 14. cites Hill, 17 E. 3.1. 
8. Thel. Dig. 37. lib. 3. cap. 5. S. 4. Says it ſeems by the Opinion of 
Trin. 2 H. 4. 23. that a Chaplain of a Chantery may maintain Writ of 
Treſpaſs de Parco Fracto and Aſſault &c. without naming himſelf Chap- 
Jain of the Chantery where he had diſtrain d for Services due by Reaſon of 
his Chantery. my | 
Thel. Dig. 9. Where Quare Impedit &c. is brought again/t a Prior or Parſon, he 
30 lib. 6. ſhall not compel the Plaintiff ro name him Prior or Parſon, becauſe by 
SG * this Suit he is to defeat the Name for ever. Br. Noſme, pl. 16. cites 14 H. 


4 36. 


/ 


=_ Additions. 


n 


10. It was ſaid that che Zreaſurer, nor the Chancellor, nor no Officer Br. Brief, 


is Name of Office &c. Thel. Dig. 36. lib. 3. cap. 4. Pl. 158. cites 
ſhall be named by his Þ | g. 3 3. cap 1 1 
8. 1. cites M . 3 5 * 


˖ I > ingly. Buc 
ibid. cites 23 E. 3, contra as ſaid there in Quare Impedit, and 25 E 3. in Præcipe quod Jar, 54 : 


* an Writ brought by Name of Jo. Magiſtri five Cuftodis de B. is good. Br. Noſme, 


Thel. Dig. 38. lib. 3. cap. 9. S. 8. cites Mich. * 8 E. 4. 19. and that ſo i=l 


agrees 7 H. 6. 14. ingly.— But 
2 it ſeems that 

this is mi ſpr inted and ſhould be 8 E. 18 b. pl. 26. where the Writ was to anſwer the Maſter or War- 

cen of B. (in. the Disjunctive] It was objected that the Plaintiff ought to elect one of the ſaid Names ; 


for that he cannot have both &c. Sed non aliocatur. For per Cur. all the Words made only his 
Name. | 


12. For an Annuity iſſuing out of the Prebend of Oving ton, being annex*d 
o the Precentor in the Cathedral Church ot E. the Writ of Annuity may 
de brought againſt him by Name of Prebendary, without naming him Pre- 
centor ; tor this is no Diguity per Opinionem. Thel Dig. 50. lib. 6. cap. 
3. 8. 8. cites 14 H. 6. 14. | 
13. Per Paſton and Newton, King's Serjeant, Cook &c. who are E, Thel. Dig. 
quires there, may be named Eſquires, or by their Mifteries, as Cook &c. and — = 1 


the one aud the other ſhall be ſuffic ient. Br. Additions, pl. 14 H. 6. 1 „N 


S. P. accord- 


14 Where a Precentor in a Cathedral Church has a Prebend annexed to ingly. 
hisPrecentorthip, it he be to bring .2:are Iiupedit of his Prebend, he ought 
to name himſelf Precentor. Thel. Dig. 37. lib. 3. cap. 5. S. 5. cites 14 H. 
2 . : It was adjudg'd that a Writ of Debt brought againſt one being Debt was 
Warden of the Fleet, for letting a Priſoner go at large without naming him maintain- 
Warden ſhould be good. Thel. Dig. 51. lib. 6. cap. 4 S. 1. cites Mich, ag "=. 9g 
11 E. 2. Dette 172. And that ſo agrees Mich. 18 E. 3. 35. Bur ſays ſee 8 


that che contrary is ſaid Paſch. 21 E. 4. 27. and Mich. 22 H. 6, 25. alſo. naming him 
2 | | Warden. 
Br. Noſme, pl. 56. cites Firzh. Debt. 173. 


16. A Man ſhall have Writ of Deb? againſt one who is Ordinary with- It appears 
our naming him Ordinary in the Writ ; but it ſuffices to ſay, Ad cujus often that 


manus bona &c. devenerunt. Thel. Dig. 51. lib. 6. cap. 4. S. 3. cites 1 Ac- 
Hill. 35 H. 6. 42. | brought 2 
gainſt an 


Ordinary &c. by bis Office, that he ſhall be ſo named in the Action againſt him. Br, Noſme, pl. 56. 


17. Bill brought again/ the Cuſtos Brevium in C. B. by the Name of Cu- 
fodis Brevium in Banco Regis is good, and not to ſay in Communi Banco. 
Thel. Diſt. 51. lib. 6. cap. 4. S. F. cites 39 H. 6. Brief 141. * 
18. An Attorney of the Common Pleas by General Writ of Debt may ſue In Writ of 
tor Money paid by him in the Suit of the Defendant without naming him Debt by 
Attorney. But , he ſues a Bill by Privilege of the Place, he ought to 8 od 
Ty x0 Attorney. Thel. Dig. 36. lib, 3. cap. 4. S. 2. cites Mich, e "wg 
; LY torney or 


Servant in the Writ, but may declare it in the Declaration. Br. Noſme, pl. 44- cites 3 E. 4. 29. 


19. And fo it ſhall be of the Warden of the Pl. Thel. Dig. 36. lib: 4, 
cap. 4 8. 2. cites Mich. 9 E. 4. 43. 415 . 


B b 20. Note, 
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Additions. . 


20. Note, where Mayor, Steward, or ſuch like, ts Coroner, and tak, 
Indiftment before J. B. Mayoy or Stara, upon View of the Body, and dos, 
not ſay Coroner, it is Error; tor there is no Authority, Br. Notme, pl, 
50. Cltes 22 E. 4 12. ; IT 

21. It a Deanry be diſſolved by Act of Parliament, and Frit is brought 
after agaiuft the late Dean by Name of Dean, the W rit ſhall abate. Thel. 

ig. $0. lib. 6. cap. 3. S. 10. cites Paſch. 4 H. 7. 6. Per Brian. 

22. In Writ ot Reſcuus brought by one Wells, Kut. it was pleaded thy 
he was Sheriff, not named Sheriff &c. and it was held a good Plea, Thel. 
Dig. 36. lib. 3. cap. 4- S. 4 cites Hill. 6 H. J. 14. 

23. D. being 1mdited for ſtriking in a Church-yard, pleaded that he 
was by the Queen's Patent created Garter King ot Arms, and demands 

udgment, becauſe he is not ſo named; and becauſe it was a Name, Par. 
cel ot his Dignity, and not of his Office only; for the Patent is, Crea- 
mus, Coronamus & Nomen imponimus de Garter Rex Heraldorum, and 
therefore in all Suirs againſt him, he is to be named by this Name. For 
this Cauſe he was diſcharged of the Indictment. Cro. E. 224 pl. , 
Paſch. 33 Fliz. B. R. Dethick's Caſe. 

Cro. E. (42. 24. In an Action againſt D. by the Name of D. alias Garter, the De. 

pl. 8 Pop- fendant demanded judgment of the Writ, becauſe he was created Princi. 

52 Fo * 4 palis Rex Armorum, and ought to have been ſo ſtiled. The Court were 

that the divided whether the Writ ſhould abate or not; ſome being of Opinion, 

Suir bei that when an Office is granted to one by Patent, there, for any Thing 

againſt him concerning the ſame, he ought to be named as in the Patent; bur if he is 

* 1 ſued in hit Natural Capacity, he may be called by his proper Name; but 

was 6:6 Others held, that this being a Name ot Dignity it is become Parcel of his 

cient to Name, and ſo muſt be uſed in all Actions. Adjornatur. Ow. 61. Hill, 


name him 29 Eliz. Clatentius v. Dethick. 
by his pro- | ' 
per Name; but Fenner contra. Et adjornatur. 
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25. Bill in the Star-Chamber abated, becauſe it was brought againſt 
Sir C. Crook only, without Addition of his Office, and Dignity of Fudge. 
Mar. 77. pl 119. cited by Jones, Trin. 16 Car. to have been adjudged 
in a Bill in the Star-Chamber, in Juſtice Crooke's Caſe. 


= x 


2 


(H) As to Town-Hamlet, Pariſh &c. 


1. Ppeal was brou an Alt done in the Pari K. Martin at 
A Charipg-Crofs any ror and there it is dF that if the 
Place be in à Vill, it ſhall be expreſſed in the Vill, without mention of the 
Pariſo; and if it be in a Pariſh or Foreft, as Sherwood &c. which are out 
an; Vill, then it ſhall be expreſſed of the Pariſh or Vill. Quod nota. Br. 
Additions, pl. 19 cites 7 H. 4 27. | | 
Thel. Dig. 2. Debt Again pg S. of Gate, Executor of W. P. The Defendant ſaid, 
56. lib. 1 that there is Eaft-Gate and e. Cate within the ſame County, ab/que loc 
yp dit S C. that there is Gate only; and per Martin, and the beſt Opinion, he may ſay 
accordingiy; that No ſuch Vill within the ſame County 3 for Parcel of the Name is 


and alſo cites not the whole Name, as Ingle and Inglewood &. Quære. Br. Addi- 


7 H. 6. 5.8. tions, pl. 1. ci . 6.8. ind 
1 » PL 1. cites 3 H. 6. 8 | | in 
10 H. 6. 27. 21 E. 4. 37. and 10H. . 4———A, gives Bond to B. by the Name of A. of Dale, without 80 

Addition. yl 


ti 
—— — — — — 


on. B. ſacs A. upon this Bond. A. ſhall not be received to plead Over. Dale and Nether-Dale, 
that there is no Dale without Addition; for the Bond is otherwiſe; and A. ſhall not be received to 
Jeny bis ov n but ſhell be eſtopp'd by ir. Jenk. 163. pl. 12. cites 2 K. 3. Fitzh. Eſtoppel 181. 


In Hrit brought ag ax a Baron and his Feme, or againſt an Abbot ang 2 Inft. 669. 


Ii Commoign, he need not thew of what Vill or Place the Feme or Com- S. P. and 


moign are; for the Feme is ſuppoſed and intended to be of the ſame © S. © 
Place as the Baron is, and ſo of the Commoign. Thel. Dig. 55. lib. 6. 
cap, 14. S. 6. cites Hill. 3 H. 6. 31. : | 

4 Where one is ſuppoſed to be of Dale, it is no Plea for him to ſay, that 
at the Day of the Wric purchaled he was conver/ant at another Vill, with- 
aur ſaying and not at Date &c. Thel. Dig. 56. lib. 6. cap. 14. S. 11. cites 
Mich. 4 H. 6. 4. and that then the Plea is good, and cites Hill. 8 H. 6. 
26, Mich. 10 H. 6. 5. and Mich. 19 H. 6. 1. | 
5. Todictment of Treſpaſs againſt J. N. of B. It ſeems that he was « baſs. 66 
outlaw/d, upon which a Writ of Error was brought, and aſſigned for 5 P. and 
Error, That there is in the ſame County B. Magna and B Parva, and none cites S. C. 
without Addition. Per Hales, If there be ſuch Vill as B. with Addition, that he can. 


not be nam'd 


then there is ſuch a Vill as B. But the Opinion of the Court was, that it N 
wall be reverſed. Br. Additions, pl. 23. cites 7 H. 6. 39. = — ; 


is no ſuch Town, 


6, In Writ brought 4gain/* a Parſon, it is a good Addition to ſay 2 Inft. 669. 
Præcipe F. K. Retlori ecclefi de J. in ſuch a County, without ſaying of S. P. and 
what Place he is, notwithſtanding that be be Parſon of 2 ſeveral Churches in © S. C. 
the ſame County ; tor he ſhall be intended and adjudged Reſident in both. 

Thel. % 55. lib. 6. cap. 14. S. 7. cites Mich. 7 H. 6. 1. and Mich. 10 


H. 6. 8. But otherwiſe it is of a Lord of 2 Manors. 
. Maintenance againſt J. N. ot B. who ſaid that the Day of the Writ 


urchaſed he was dwelling at S. &c. and no Plea; for Proceſs of Out- 

wry does not lie in this Caſe, Br, Additions, pl. 28. cites 8 H. 6. 

5. 3). | 
' W Audit was held by Strange, that it is ſufficient to traverſe that he 
was not there converſant the Day of the Writ . without ſay ing Nor 
ever after; but Martin held the contrary. Thel. Dig. 56. lib. 6. cap. 14. 

8. 12. cites Mich. 8 H. 6. 9. and that ſo agrees Mich. 2 E. 4. 15. 

9. Such a Writ was adjudged good, Præcipe Z. Chace Cancellario Uni- 2 Inſt. 669. 
verſitatis Oxon in Comitat' Oxon &c. without ſaying de Oxonia, becauſe he S. P. accord- 
ſhall be intended abiding at Oxon. Thel. Dig. 56. lib. 6. cap. 14. S. 13. ingly. 
cites 8 H. 6. 38. r | 

10. Debt againſt F. S. Parſon of D. who ſaid that he was abiding at 
& and not at D. & non allocatur; for he fhall be intended to dwell 
there, becauſe he is bound to be Reſident there, by which he ſaid that 
e had another Benefice, and yet non allocatur. Br. Brief, pl. 401. cires 
10 H. 6. 8. | 1 | = N 

11. Debe again F. N. of C. if he ſays that he was and is abiding at 

H and not at C. it is a good Replication that H. is a Hamlet; tor then it 
is fuß ent to name him of the principal Vill, by which the other faid 
that H. is a Vill by itfelf. Br. Briet, pl. 402, cites ro H. 6. 12. 

12, Maintenance againſt F. S. of D. who ſaid that he was never abid- 
Mat D. and ah not ſbe te of what Lill he was; and a good Plea, and yer 
Exigent does not lie in this Attion ; but where the Defendant is 10 named, 
he may plead as above for Miſnomer by the Common Law. Quod nora. 
rer cites 11 H. 6. 1 e | 
1. Where one was ſuppoſed to be of: Catesby, he ſaid that he was abid- 7 

ing at Caresby-Corbet,” and not at Catesty, without Addition; and held a 
good Plea, without ſaying that Caresby is a Vill by itſelf, and ene. 
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Corbet another Vill by idelf. Thel. Dig. 56. lib. 6 cap. 14. S. 14. cite, 
14 H. 6. 24. | 
feb Where a Man is impleaded by Name of 7. B. ꝙ C. which is 47,1 
in I} ales, it is good. Br Addirions, pl. 32. cites 21 H.6. 3. 
Br. Nuga- 15. Decies tantum vgainſt F. N. B. who ſaid, that the Day of the 
non, pl.'4 Writ purchaſed, and always after he was converſant and dwelling a; y 
cites 2) fl. 45 not atB. Judgment of theWrir; Per Moyle, Proceſs of Outlawry docs 


by 3 dl not lie in this Action, theretore no Plea; but Newton and Paſton |. to 


Alton: the contrary. and that it-is commonly done at Common Law; tor ther 
Ties 218 cial . compell'd to give Addition, but if he gives falſe Addi. 
tion the Parties ſhall have Exception to it; Moile bid them maintain 
the Writ; Quod Nota. Br. Additions, pl. 36. cites 21 H. 6. 54. 
16. Where one is named F. S. Dale, and is abiding at Sale, the W ir 
ſhall be brought againſt him by Name of J. S. of Dale of Sale &c. per 
Aſcue. Thel. Dig. 56. lib. 6. cap. 14. S. 18. cites Trin. 21 H. 6. 59. 
2 Int. 669. 17. Debt againſt F. B. of C. in the Pariſh of S. Arderne demanded 


8. P. nll Judgment of the Writ; for in the ſame Pariſb are 2Vills, viz. C. and B. 
Debr againſt and that the Day of the Writ purchaſed he was converiant and dwelling 


W. C. of the at B. and nd at C. Judgment ot the Writ, and a good Plea by Award. 
Pariſp of St. Aſhton faid, all which is in one Pariſh is not but Hamlets to the princi- 


Cierrents in pal Vill, which all the Court denied; tor in one and the ſame Parith are 


4 2 Vills in ſeveral Places. And per Mark. & Port. J. * where no V\l! is 


ſex;Executor in @ Pariſh, there the \V rit is good, Præcipe J. N. ot ſuch a Parith &c. 
of the Je- For the Statute is, that he ſhall be named of the Vills, Hamlets, Places, ar 


t of 12 | 776 iti 1 
478 % County where they inhabit, or were converſant. Br, Additions, pl. 38. cites 


ſee that of 22 H. 6. 41. 

the Pariſh ix go? * Ka 

a good Addi tion where there is no Vill. Br. Addirions, pl. 52. cites 1. E. 4. 2. 
* Where the Pariſh is a Vill by itſelf, the Addition of Pariſh is good Thel. Dig. 56. lib 6 Cap. 

14 S. 29. cites Mich. 4 . 4. 4i. Paſch. 5 E. 4. 20, 125. Paſch. 22 E. 4. 2. and Hill. 22 H. 6. 47. 

| But if there be but one Vill in the Pariſh, aud it is known by the Name of the Vill, and of Pariſh, there it is 
ſufficient to name him of the Vill, or of the Pariſh, at his Will. Br. Brief, pl. 334, (337:) cites 5 E. 4 

125. 
Gone where there are 2 or more Vills in the Pariſh, Ibid. 


Addition of 18. Debt. A Man ſhall act be name i of Hundred, nor of Wapentake or 


p be» Riding, but ct a Vill, nor of the Pariſh where divers Vills are, but vi a 
* 


which have Vill there. Br. Briet, pl. 476. cites 22 H. 41, 42. 
is not a goun Addition. Thel. Dig. 56. lib. 6. cap. 14. S. 20. cites Mich. 4 E. 4. 41. Paſch. 5 E. 4. 20. 
125. Paſch. 22 E. 4. 2. and Hill. 22 H. 6. 47. e 


19. It was agreed that again} Perſons who are of a City which is a 
County of itſelf, as London, Briſtol &c. it ſuffices ro ſay, Præcipe tali 
Pannario de London, without ſaying of what Ward, Pariſh or Street he is. 


And note there that the Addition of Miſtery is before the County. Thel. 
Dig. 55. lib. 6. cap. 14. S. 8. cites 27 H. 6.4. 4 E. 4 10. and 5 E.4 
142. | HED 
S. P R Note, in Deceit it was ſaid by Danby, that if a Man bas Houſe 
J. br. Bric & in 2 Places, he ſhall be taken as dwelling in bath Places; and per Litt. 
I 172. cites the Serjeants who come to the Term ſhal I be adjudged to be dwelling at 
pl 173 juds 
19 H. 6. 1. London and in their Country alſo. Br. Additions, pl. 11. cites 33 H. 
S of the 6. 9. 5 ; | 5 
Fudges — * 8 | | 
And where a Man dwells at D. and bis Wife at S. he may be named of ths one or of the other. Ibid. — 
And where a Man removes from one Vill to another, and goes through ſeveral Vills, he may be named of any 
of the Vills by the Way till he comes where he would be, and when he is there the Plaintiff name 
him late of the Vill where he firſt dwelt, or of the Vill where he now dwells. Ibid.— Thel. Dig 56. 
lib 6 cap. 14 S. 14 Cites S, C. by Newton, who held it for Law, that where one wvas abiding at Dale 
and aficr removed his Habitation and Family to Sale, leaving ſome of his Infants at his Houſe at Dale ” 8 
. . nur [4 


—— ——— — 
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4 CY ut 


E 


: le ; but if he has a | 
22 in another Houſe of his in another Vill, he may be ſuppoſed abiding in the one Vill or the 


other, at the Will of the Pl intiff ; and where he has y-moved hir Habitation intirely from one Vill to an 
other, the Plaintiff may chuſe to ſuppoſe him of the firſt Vill with a Nuper, or of the other without Nuper, aud 


* 22. Treſpaſs was brought againſt F. S. of the Pariſh of S. in the County 
4 „ Vobs + the belt Op * BA 442 . 15 not good, for 77 
ine Pariſh may be diverſe Vills; but it is agreed there, that Debt brought in 
a Vill or Hamlet is good; tor the Stat. 1 H. 5. ſpeaks of Vills, Ham- 
lets, Place, and County; Quod Nota. Br. Additions, pl. 14. cites 35 

0. 39. Ng os. ; 
| mw But Addition of a great Place containing in it diverſe Vills is not 
good Thel. Dig. 56. lib. 6. cap. 14. S. 21. in the ſhore Report. 
24. Where one is abiding in the Zower of London, W rit brought againſt 
him-by the Name of ſuch a one of London, Gent. is not good, becauſe 
the Tower is not within the Franchiſe or County of London. Thel. Dig. 56. 
cap. 14. S. 21. cites Paſch. 4 E. 4. 17. 

25. Treſpaſs againſt 7. of the Pariſh of A. in the County of Z. Yeoman, 2 Inſt 669. 
who ſaid that the VIII of B. was, and is within the ſame Pariſh, and he S. P. and 
is, and was, of B. abſque hoc that he Was of che Pariſh of A. & non allo- ö — — 4 
catur ; becauſe he ſaid that B. is in the Pariſh of A. by which he Jaid As hes Plurs - 
was uf B. in the Pariſh of A. and theretore ſhould be named of the Vill, and liras. . 
not of the Parith; judgment of the Writ ; & non allocatur; tor it thall Br. Brief pl. 
be intended that the Pariſh ot A. is the Vill of A. by which he ſaid, that 334.0 79. 
in this Pariſh there are 2 Vills, viz. B. and S. and the Defendant is, and was, 125 3 * 
doelling at B. Judgment of the Writ; by which the Plaintiff imparled, Addition ofa 
tor it was held a good Plea where he alleges 2 Vills in the Pariſh, Bf. Pariſh is not 


* ood if there 
Additions pl. 49. cites 5 E. 4.20. — more Ville 


| t in 
the ſame Pariſh, Thel. Dig. 56. Ib. 6 cap. 14 S. 20. cites Mich. 33 K. 


26. Where one is ſuppoſed to be of Dale, where in Fact there is uf If one is 

any ſuch Vill, Hamlet, or Place known &c. the Defendant may ſay that * * p 

N ſuch Vill generally &c. or that He was abiding at Sale, and not at Dale. .. 
» 


Thel. Dig. 56. lib 6. cap. 14. S. 22. cites Paſch. 8 E. 4.5. it is at the 


Plaintiff's 
Election to ſuppoſe him to be of the Vill or of the Hamlet. Thel. Dig. 56. lib. 6. cap. 14. S. 14. lays 


it was agreed 14 H. 6. 24. and cites alſo Mich. 35 H. 6. 30. But ſays tee 21 E. 4. 89. contra. 


29. In Precipe quod reddat of Land againſt John Bury de Kingsbury, 
it is no Plea for him to ſay that he is abiding at another Place, and not at 
Kingsbury &c. per Opinionem Curiæ. Thel. Dig. 5). lib-6. cap. 17. 
8. 5. cices Mich. 12 H. 6. 16. and Mich. 21 E 4. 86. 8 
_ 28. Debt upon an Obligation, which was J. D. of B. and the Writ was 
J. D. of B. Underhill, and fo a Variance, and becauſe a Man ought to ex- 
pres Vill or Addition in the Writ by the Statute in Action, in which Pro- 
cls of Ouclawry lies; and alſo if there are 2 B.'s, he ought to give Ad- 
dition worwith/fanding the Obligation, and therefore well. Br. Variance, 
pl. 78. cites 21 E. 4. 79. 80. 5 = 
29. Debt againſt J. 8. of zhe Pariſh of F. and becauſe the Statute is 
that he ſhall be named of the Vill, and in one Pariſh may be three Vills, 
therefore ill, and the Writ abated ; quod nota; for he ſhall be named of 
the Vill. Br. Additions, pl. 61. cites 22 E. 4. 2. 4 
30. Where one is ſuppoſed to be of London, it is ſufficient for him to 
ſ that he was abiding at another Wes and not at London, the Day of the 
a9. Cc * Vriet 


FT I. : ; : a * 4 A * 


be ſhall be ſaid abiding at Sale, and ſo it ſhall be if he leaves his Bailiff to occupy his Houſe to lis 
7 22 in one Vill with mental Servants and Family, and has his Feme cuiih a 
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cap. 14. S. 24 cites Hill. 22 E. 4. Briet 944 

31. In Debt upon Bond, in which the Plaintiff was 2 T. of F. 
in the County of N. Eſq; but in the Ct he was named J. 7. Eſg, on ly; 
whereupon the Defendant demanded judgment of the Bill. Bur per Cur. 
the Addition is not material, the Plainti being well named in his pro- 
per Name and Surname ; but otherwiſe had it been of the Part of the 
Defendam. Cro. E. 312. pl. 1. Hill. 36 Eliz. B. R. Thornaigh v. 


Diſney. | 

32. The Defendant was named in the Indi&ment and Exigent V. R. 
de Cum Mida Ec. without ſaying of what Place in Com' Midd' and for 
that Cauſe the Outlawry was reverſed. Cro, J. 616. pl. 2. Trin. 19 Jac. 
B. R. Sir William Read's Caſe. | 


(1) Good, in reſpect of the Place of its Inſertion. 


2 Inſt. 669. 1. N TOrwithſtanding that the Additions of Eſtate, Degree, and Mi- 
S. P. ſays, y ſtery to be added to the Names are wrote in the Statute before 
28 the Additions of Places and Counties, yet it has been uſed always after 
Nobility, the making of the ſaid Statute, to put the Additions of Eftate, Degree, and 
and all Miſtery after the Places and Counties in all W rits, Appeals, and Indictments 
others under againſt common Perſons. Thel. Dig. 55. lib. 6. cap. 14. S. 3. 

7 e 2. But the Uſe is otherwiſe in Appeals and Indictments of Treaſon or Felo. 
County are ) againſt Dukes, Marqueſſes, and Earls; tor their Names of Dignity are 
nam'd before in ſuch Caſes pur before the Additions of Places and Counties, as Charles 
the * Earl of Weſtmoreland, late of Branſpeth in the County of Durham. 
2 Thel. Dig. 55. lib. 6. cap. 14. S. 4. | 
22 Jo. C. nuper de D. in Com. M. Armiger. N. C. nuper de P. in Com. M. Merchant &c: 
FCC 

N : | 0 7 

ri 


3 In Writ brought againſt a Feme in ſuch a Manner, viz. Præcipe 
Margeriæ, who was Wife of T. Green of Norton- Davy &c. It was held that 
the Addition is good, and that this Vill of Norton ſhall be referr'd to the 
Defendant, and not to T. Green. Thel. Dig. 55. lib, 6. cap. 14. S. 9. 

cites Mich. 4 H. 6. 4. 
4. In Action againſt Heir or Executor, by Name of W. S. theſe Words 
Heir or Executor ought to be put in the Premiſſes of the Addition, and not in 
the Alias dictus; for if it be otherwiſe, the Writ ſhall abate by Award. 
Quod nota Br. Additions, pl. 65. cites 30 H. 6. 5. oo, 
2 Inſt. 669. 5. The Additions by che Statute 1 H. f. 5. hall be always put to the 
S. P. and firſ# Name, and not to the Alias dictus of the Defendant. Thel. Dig. 56. 
cites S. C. lib. 6. cap. 4 S. 19. cites Hill. 32 H. 6. 33. and 36 H. 6. 30. For no 
For the bee Part of the Alias diétus is traverſable. Ibid. and Trin. 20 H. 6. 6. 
— Mich. s E. 4. 42. and Hill: 21 E. 4. 18. and 1 E. 1. Paſch. 4 E. 4. 10. 


an Alias dic- 
agree with the Record or A Fro which the Writ is grounded. 8. P. For the Alias dictus 
is only Reputation, and is not the Truth. Jenk. 119. pl. 40. eee 4/4 roi 
In an Indictment for 9 Houſe, the Addition, (viz, Yeoman) was after the Alias dictus, and 
Judgment for 
1 


( 
therefore ruled to be ill, Cro. E. 584. pl. 12. Mich. 39 & 40 Eliz. B. R. Fuſt Ca 
Debt was brought in an inferior Curi againſt R. P. of Sc. in Gm. N. Husbandman, and 


Writ purchaſed &c. withodt Taying Or ever Aer. Thel. Dig. 56. lib, 6. 


we SE SSA 


— 2 
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if. It was affigned for Error That the Addition was in the Alias, and ſo not good; but per 
the e N. bad no Authority to outlaw any Man, fo that an Addition is not be, — 


. it is no Error; 


ly.” ' | Len 
| 2 e in an Indictment, was . 1. alias S. of D. and held ill, it not being before the Alias 
; Cro. E. 249. pl. 11. Mich. 33 & 34 Eliz. B. K. Leck's Caſe ; and fays it was ſo ruled in 


— — — 


w_— 


— g 


ſhe Ee 
L. Paſch. 21 Car.'2. B. R. a Nora there. 


Appeal again I. C. alias ditius J. M. late of B. in the County of E. Thel. Dig 
Mt and 2 Opinion was that the Writ is good; for all — 5 — 57. lib. 6. 
the alias dig us ſpall have relation tothe firft proper Name and Surname, and 11 — SC 
ir was Haid, chat in the Time of Priſot, in Debt præcipe A. C. Clerk & S. F. ac. 
alias dictus A. C. late of B. in the * & c. Clerk, was abated, be- cordingly.— 
cauſe Addition of no Vill was before the alias dictus; but per Nedham * Debt a. 


ainſt J. S. 


it was reverſed after by Writ ot Error in B. R. before Forteſcue, which ee 


rook ſays ſeems not to be Law. Br. Additions, pl. 51. cites 5 E. 4. 141. London, alias 
diftus I. 8. 
of London, Draper, and the Writ was abated by Judgment; for he may be Panner of Londod! and 
dwell at York, and the Alias dictus in the Addition is not 2 
Addition ought to be in the Premiſſes, and not in the Su 


6. 28. 


ſequent, Br. Additions, pl. 36. cites 36 H. 


9 But where one was indifted by Name of J. S. Servant to Fo. at Note, So where 

in the County of M. Butcher; it was held that the Addition was not good, dicded by.” 
becauſe Butcher thall be reterr'd to Jo. at Noke. Thel. Dig. 55. lib. 6. Name of Jo 
cap. 14 S. 10. cites Hill. 9 E. 4. 50. Hind, Smi of 

£5 4 | "ihe of 
G. Sc. Baker, becauſe Baker ſhall be referr'd to the Father; but ſays that thoſe Caſes Wer» L the Pig 
Caſe of 4 H. 6. For there it cannot be intended but that the Baron is dead; and in the other Caſes the 
Maſter and Father ſhall be intended to be alive. Thel. Dig. 55. lib. 6. cap. 14. S. 10. Cites it as adjudg d 
Mick. 6 E. 4 33. ? | | 


10. A Man was indicted by Name of J. S. Servant of F. M. alias Dictus A. was in- 

H. of B. in the County of Midaleſex, Butcher, and becauſe Servant is no dicted for 
Addition, and Butcher ſhall be reterr'd to J. H. and not to J. S. who was os 3 
indicted, thereſore the Defendant was put Sine Die. Br. Additions, pl. Wife; "roy 
42. cites 9 E. 4. 48. | | that the ſaid 


42 M. was in 
Pace Domini Regis quonſque the aforeſaid A. Husband of the aforeſaid M. of H. * in the Count) 
aforeſaid, Yeoman &c. It was a Doubt whether the Additions of the Vill and the Word Yeoman ſhall 
refer to A. or M. becauſe Ad ultimum antecedens fiat Relatio. But the better Opinion was, that the In- 
dickment was good enough, and could not be intended to refer to M. but to the Husband. D. 46. b. pl. 
2. Paſch. 31 & 32 H. 8. Guyer's Caſe. | 


11. H. was indicted upon the Statnte of 8 H. 6. of forcible Entry, and Cro. E. 198. 


Exception was taken to the Indictment in Detault of Addition ot the pl. 15. S. C. 
Place &c. becauſe in this Caſe the Addition was after the alias dictus, and 8 
lo there is no Addition; and therefore the Party was diſcharged. 2 Le. held void, 
183. pl. 224. Mich. 32 Eliz. B. R. Hooper's Caſe. becauſe the 
_ Addition 
anne | tp TI"; was after the Alias Dictus. 


1. An 1a4it7 ment was tor a Riot azainſt A. B. C. D. E. Sc. and F. &. 
of H. Yeoman, It was objetted chat there was no Addition of the Place, 
here the Parties indicted did dwell, for that the Place of H. is ohly for 
J. & the laſt Party named, but no Addition of any Place for the reſt, 
and therefore pray d that the Indictment might be quath'd. Williams ]. 
held that e Word (Yeoman) to all, reddendo ſingula ſingulis, bur 
that the Place here named of H. doth not go to all, but to the laſt Man 
wamed; and for this Deiault the Indictment was quaſh d. Bulſt. 183. 


(K) Wrir 


Paſch. 10 Jac. the King v. Haſtings. 


ood, but to agree with Specialty; for the 
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Additions. | 
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(Kk) Where a Perſon has two or more Additions, which 
of them he muſt be named by. 


1. Man may ſue a Prieſt who is Dean in a Writ of Treſpaſs, withour 
naming him Dean; but otherwiſe it is in a Precipe quod redg;; 
Thel. Dig. 36. lib. 3. cap. 3. S. 6. cites Paſch. 5 E. 3. Brief 800. and ; x 
4. 106. and where the Action is by Reaſon that he is Dean, cites 14 H. 
| 6. 14. | 

But ſuch a 4 Dube by a Prior againſt an Abbot who was Parſon Imparſonee ups 
Caſe was Compoſition had between their Predeceſſors that the Abbot ſhall have the Tithes 
= be 22 B. and ſhall pay an Annuity of 10 J. per Annum to the Prior and his 
% .: Succeſſors, and the Abbot was not named Parſon ; and yet well by the C. 
Ibid. pinion of the Court, inaſmuch as it ariſes by the ſaid Compoſition of later 

Time. Br. Noſme, pl. 54. cices 14 E. 4. 
3. Where the ſame Perſon is both a Biſhop and Dean, yet in all Caſes 
which concern the Lands of the Dean, he ſhall be filed Dean in Actions 

per Doderidge J. Lat. 235. cites 19 E. 3. Fitzh. Trial, 57. 

Aſſiſe by 4. It was adjudg' d that a Prior being Parſon of a Church, may maintais 
a Prior, and it of Account wit hout naming himſelf Parſon, againſt his Bailiff, of the 
made Title profits of this Church. Thel. Dig. 36. lib. 3. Cap. 5. S. 3. cites Hill. zo 


to Cirn as 
Parſon of R. E. 3. J. 


nd becauſe a he 
he was not named Parſon of R. the Writ ſhall abate ; Per Opinionem, Br. Noſme, pl. 13. cite; 


12 H. 4 20. 


5. A Prior being Parſon of another Church cannot ſue Aſſiſe of a thing 
appertaining to this Church without aaming himſelf Parſon. Thel. Dig, 
J. lib. 3. cap. 5. S. cites Paſch. 12 H. 4. 20. And ſays that ſo it ſeems to 
de agreed in Writ of Vaſte, Mich. 10 H. J. 5. And that fo it is in Au. 

2 Ge) 1 „ the Biſbopof N. and 
6. Quare Impedit by t ing againſt the Biſhop of N. and F. E Monk 
who ſaid that he is Prior of W. T e 2 the Writ, 
and becauſe the Action is of Preſentation to this ſame Priory, and ſo to de- 
feat it, therefore no Plea. Br. Brief, pl. 427 (430.) cites 14 H. 4. 37. 
m, So of a Parſon, where the Action is of his Parſonage. Ibid. 


* 2 


n i. a ſm — — 


(L) New Additions pending the Writ. The Effect 
thereof. | 
If the Digni- 1. IN Writ againſt an Ear), he ought to be named Earl notwithſtand- 


Earl ing that he be not held or known for an Earl the Day of the Writ pur- 

_ chaſed, it in Truth he be an Earl. Thel. Dig. 50. No . 4 4 6. 
Vig & 5 cap. 3 

pending the cites Trin. 5 E. 3. 199. and fays fee 22 Aff. 24. 7 

Writ mall not abate. Thel. Dig. 165. lib. 12. cap. 16. S. 6. cites Hill, 32 H. 6. 34. 


And ibid. 2. A Writ by one W. Cynton and A. bis Feme, was not abated not- 
Ae Fa wichſtanding that the Baron was made an Earl after the Writ purchaſed, 
grees Paſch. and the Suit was for a Thing in Right of the Feme, and not in Right of 

1 | e 


2 Additions. 101 
n &c. Thel. Dig. 36. lib. z. cap. 3. S. 12. cites Paſch. + 3 E. z. 19 E. z. pro- 
5 riet 2 59. ' | * cedendo 2. 


Writ ſhall not abate, if he becomes an Zar! Def ent pending &c. 32 H. C. 325 that his 

And where an Earl is made a Duke pending the Writ, the Writ ſhall not abate, bur he ſhall Proceed 

ind ſhall count by Name of Earl. Thel. Dig. 36. lib. 3 cap. 3. S. 13. cites Paſch. 25 E. 3. 39. And that 
fo ag ces Mich 22. R. 2. Briet 936. and Paſch. 24 E. 3. 14. 


3. In Writ of Annuity by W. E. Maſter of ſuch a Houſe, the Defen- 
4zht faid, that after the laſt Continuance the Plaintiff was choſe and con- 
nd Biſhop of W. &c, without ſaying that he is Biſhop by Creation, yer 
the Writ was not abated. Thel. Dig. 185. lib. 12. cap. 16. S. 2. cites 
Hill. 26 E. 3. Briet. 25 o. and ſays ſee 24 E. 3. 17, 26. 19 E. 3. Proceden- 


40 2 & 9 H. 5. 13. and Mich. 4 H. 4. 2. | 

4 Bat in Writ ot Afiſe hy a Prior it was pleaded that he was made Ab- 

bot of the ſame Place, at his own Suir, by the Pope and the King pending 

the iid by which the Intent of the Court was to abate the Writ. Thel. 

Dig. 185. 71 12. cap. 16. S. 3. cites Mich. 22 R. 2. Brief 936. and 2 R. 3. 

20. and 4. 2. 

1 | Deb againſt E. Executor of the Tiſtament of 5 N Eſq; Exception Br. Noſme, 
was taken chat the ſaid . N. was a Knight the Day of his Death, and pl. 10. cites - 
therefore it ought to be Executor of the Teſtament of F. N. Knight ; Judg- 8 5 2. 
nent of the Writ; and therefore the Writ was abated, and yet the Obhi- ingly, kl 


gation was E/q; allo; Quod Nota. Br. Brief, pl. 519, cites 7 H. 4. J. 1 that a 
an may be 


named a Knight as ſoon as he is baptized, and then he never ſhall be Eſquire. — Br. Additions, pl. 17. 
cites 8. C. accordingly, and yet it was the Name of the Teſtator and not of rhe Defendant. Thel. Dig. 


50. lib. 6. cap. 3 S. 7. cites 8 C. and S. P. accordingly. 


6. too Men recover d Damage in Aſſiſe, and the onc is a Knight and the 
ether not, and after the other is made a Knight, and both brought Scire Fa- 
cias to execute the Recovery, by Name of A. B. Miles, and T. B. modo 
Miles; and it was held that it ought to be which A. Miles and T. modo 
Miles by Name of A. B. Militis, and T. B. recover'd ; quod tota Cur. 
conceſfir. Br. Pleadings, pl. 109. cites 11 H. J. 25. wh 

7. In Treſpaſs, rhe Defendant was Knight rhe Day of the Writ pur- 
chaſed, not named Knight, and therefore by Exception of the Party the 
Writ abated. Br, Notme, pl. 15. cites 14 H. 4. 21. | 

8. J. E. was iudicted of Felony by the Name of F. E. Yeoman, and the 
King pardoned him, by the Name of F. E. Gentleman, all manner of Felo- 
nies. This Pardon may be pleaded, with Averment that J. E. Yeoman, 
and J. E. Gentleman, are one and the ſame Perſon ; for at the Time of 
the Indi&tment he might be Yeoman, and afterwards be made Gentleman 


by the King, or by reaſon of his Office. Kelw. 58. a. pl. 1. Hill. 20 
7 
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 Faron's Caſe. | 
9. It the Plaintiff” be made a Knight aſter the laſt Continuance, the Writ 
A. abate by judgment. Thel. Dig. 185. lib. 12. cap. 16. S. 4. cites 7 
6. 15. 40. | | 
10. 15 Debe the Defendant was outlawed by Name of Gentleman, and 
was taken by Capias Utlagatum, and ſaid that at the Time of the Out- 
lawry he was Herchant, and not Gentleman; to which the Plaintiff, upon 
Sire Facias, came and pleaded his Obligation tor Eſtopple, in which he 
was bound by Name of Gentleman. To which. it was ſaid, that it is no 
Eſtopple; tor it may be that he was Gentleman at the Time of the Obli- 
gation made, hy reaſon of his Office, and at the Time of the Suit was out 
x ur therefore Quære. Br. Eſtopple, pl. 11. cites 28 H. 6. and 
I. If the Archbiſhop 4 York brings Writ, and is made Archbishop 0 „ 
Cantetbury after the laft Cuntinuance, the Wrlt ſhall abate. Thel. Dig. & 
185. lib. 12, cap. 16. S. 5. Citcs * 327 H. 6.12. = | 
1 


12. Replevin 


4 2 
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Br. Variance, 12. Replevin was wit haut Day after Iſſue tried by Niſi Prius, and the 

pl 36 * Defend int, for whom the Verditt paſſetl, was made Knight after, and thy 

tha the Þ i. ſued Sire Facias to have Judgment and Return upon the Verdict, whici. 
| was Sine agreed with the firſt Record, and did not name himſelf K night; and y 

die by He- Well by ſeveral, becauſe it 18 only to revive the firſt Suit. Br. Noſme, 

2 * pl. 42. cites 5 E. 4. 15. | : 

nds he was made a Knight ; and held that he need not name himſelf Kright, for the Reaſon here 


iven; and the Plea and Judgment ſhall be upon that, and upon the firſt Record, and not upon the Sci; 
Facias, eſpecially where 1 * — lit by the Defendant; for making the Defendant Knight ſhall rs 
abate the Writ, Contra of the Plaintiff. —— Br. Brief, pl. 327. cites S. C, but ſays it was ſaid by 
ſome that in Replevin, Quare Impedit, and Detinue upon Garniſhment, the Defendants and Garniſhee 
are Actors, and therefore it they are made Knights dung the Suit, and before their bringing Writ 
to revive, or Scire Facias, they ſhall be named Knights. Et adjornarur. i 
Where one recovers by Name of F. F. Eſq; and after is made a Knight, he ought to ſue Scire Facias by 
Name of Knight. Thel. Dig. 36. lib. 3. cap. 3. S. 18. cites Paſch. 5 E. 4. 19. 


-* 3 a1 


13. In Writ brought by an Officer, and by Name of Officer, it is , 
Plea for the Detendanc to ſay that he was not Officer at the Tiny 
&c. Thel. Dig. 36. lib. 3. cap. 4. S. 3. cites Mich. I2 E. 4. 8. and 4 E. 


g 6. &. 10. 

In Debt on P 14. 1 E. 6. cap. J. F. 3. Albeit any Demandant or Plaintiff ſball be mai, 
Books the Duke, Archbiſhop, Marqueſs, Karl, J. iſcount, Baron, Biſhop, Knight, Fuftic, 
pleaded, that of Ye one Bench, or 1he other, or Serjeant at Law, depending the Add io, 
puis darreign jet no Writ or Surt fall, for ſuch Cauſe, be abateable, 
Conti uance . : 
the Plaintiff was made a Baronet. If this were a Dignity known at the time of making the Statute, then 
the Court he'd it to be out of the Stat ure, it not being therein mentioned; but they doubted whether if 
it were a Dignity created after the Statute, the. Statute ſnould in Equity extend to ir. Bur the ſame 
being only pleaded in Abatementof the Writ, and ſo it would only be a Reſpondeas Ouſter if adjudg't 
for the Plaintiff it was agreed to brirg a new Original; and ſo no Judgment as to this Point. Cro. C. 
104, pl. 5. Hill, 3 Car. C. B. Bennet's Cafe — itt. Rep. 81. Bennet v. Lawrence S. C. and Rich. 
ard ſon ſaid, that admitting it a notorious Dignity at the making the Statute, and it be not named, it will 
not be within it; and tho it be nam'd in ſeveral Places before, yet that was occaſioned by mif; printing 
of Baronets for Barons, quod alii Juſticiarii conceſſerunt, and if reciting particular Dignities would ex- 
clude Dignities known, a fortiori it would exclude Dignities made afterwards, and Crooke demanded if 
Viſcounteſs or Baroneſs were within the Statute, to which the others anſwered that they were not; and 
all the Court ſaid, that it [Baronet] was not within the Statute, nor was ＋ new Diguity &c. 

A Knight of the Bath was held to be within this Statute, and that ſo are all other Knights, but a Baro- 
net is not un eis he be Knight alſo. Sid 40. pl. 4. Paſch. 13 Car. 2. B. R. Heath v. Paget. 

Note, Where any ſuch Creation is made pending the Action, there muſt be an Entry on the Roll, 
with a poſt ultimam continua tionem, vix. ſuch a Day the King by his Letters Patents under the Great Seal 
of Great Britain, bearing Date the ſame Day Ec, and ſo ſet forth the Patent with a Profert in Curia ot it, 
and a quod prædictus the Defendant hoc non dedicit. L. P. R. 2. 8 
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ad 


ine, ang continuing) he is made a Knight, yet is not the Warrant of Attorney de- 

238 was termined, alcho* the Word (Knight) which is now Part of his Name, 

ſo adjudg'd be not in the Warrant; per Brown, Ow. 31. Mich. 1 & 2 Eliz. 
5H. 6. 


' So it Commillion of Nifs Print be directed 3 S. Ei; and before the Trial he is 0 Knight, the 

Return may be Coram J. S. Milite, and of the allies &c. Lat. 161, Perty v. Hobſon. —For both 

the ane are beoome conſiſtent, by reaſon of the Difference of Times, 10 Mod. 285. in Caſe of 
utton v. Crow. | | 


Noy 86. ; 
oy Fo If I make J. S. my Attorney, and (the Warrant of Attorney ſtill 


| 6 --4 *# $5 a | 
The Decla- 16, George Greiſly enter d into a Statute Merchant, by the Name of 
ration in George Greijiey, Eq: and was afterwards created a Baronet ; and a Capias 
ſuch (© was iflued out againſt him by che Name of George Greiſſey, Eſq; 2s 
inſt ; 8. named in the Statute; but the Court adviſed him ro ſue A new Writ 
2 alias die- thus, Capias Corpus Georgii Greifley, Mil & Baronetti gui per nomen GC. C 
rus Le Suit Ar Recognovit Sc. Hob. 129. pl. 168. Greiſley's Cale. 
216. per Yelverton J. Trin, 10 lac. 8 P. and 8. i q of | 2 he 
Declaration, as Is ri, ul ſhew the Oran of co es og ops + Wk in A1 100 — fa 
j e | 9.4 ov 
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103 


as 
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ne is made-a Knight, che Plaintiff cannot declare againſt f. S. Kat. alias JS. Eſq; 


_— 


4. 
a 
9 


NM Want of Addition. The Effect thereof. 


IN Aſſſſe againft F. N. Clerk, the Aſſiſe found that he was a Preben- 
1 dary. net named Prebendary, and this Land ts in Right of the Prebend, 
where it as not pleaded; and for this the Aſſiſe abared. Br. Verdict, 
pl. 72. cites 13 All. 12. | 
2. If the Addition be #/l, or leſt out in the Original, it is not good; 
And where Addition 18 not good, and the Party appears and pleads, or is 
outlaw*d, yet the en is not good, and this and the Outlawry ſhall 
be reverſed; Per Mar 


cites 5 E. 4. 3. 2. 


Force againſt him who is lo named inthe Original. Jenk. 128. pl. 59. cites 21 H. 7. 19. 


3. In Treſpaſs againſt J. Myles, the Defendant ſaid that one F. Myles 
was ſeiſed, and infeoffed N. which IV. infeoffed F. AMylles, and after the 
faid F. Alles died, vy which the Land deſcended to the ſaid F. Mylles the 
Defendant, who emer'd aud gave Colour. Wood ſaid the Plea is not. 
bod; for there are diverſe 7. Mylles's, and he does not give Addition to 
any of thei ; bur per. Vaviſor, the Plea is good without Queſtion ; by 
which Wood pals'd over, Br. Barre, pl. 75. cites 9 H. . 22. 
4. In a Preſentment before a Coroner, Thar . S. had certain Goods of a 
pelo de fe, and upon Proceſs iſſued againſt him he was outlawed 3 but in 
the-Ouclawry there was mo Addition gi ven to F. S. But the whole Court 
agreed, that as to this Puipoſe 7he 1 ſhould be accounted in 
Law as an Indifiment ; and atterwards the Outlawry was reverſed. 2 Le. 
200. pl. 201. Mich. 26 Eliz. B. R. French's Cale. 
5. N here the Husband and Wife are indicted, and the Husband is in- 


« the Obligation, and the Intent of the alias is only to ſhew he 8 ee — 
_ in the Oblig tion, and therefore if one obliges himſelf by the Name of LS. Eft: pa 1 


Where the 


Defendant 
is taken by 


ham and other Juſtices. Br. Additions, pl. 50. — 2 


has t Lis 


; 2 | true Addition, 
ord this is pleaded, a Scire facias ſhall be awarded agataſt the Plaintiff & maintain the Addition in the 
Writ, and if ic be found with the Defendant he ſhall be diſcharged; for the Outlawry remains in 


Cro. E. 193. 


pl. 15. S. P. 


diffed of ſuch a Place, but the Wife has no Addition, yet the ſame is good n S. C. 


enough. 


good; but Clench and Fenner e contra. — 2 Inſt. 669. 


6. It is not the Courſe to have Additions either in [yformations or in 


Return of Reſcous. Cro. J. 531. pl. 11. 17 Jac. B. R. Garrard v. the 


Ning. 
2 4 An Indictment of 'Forcible Entry wanted the Addition of the County 
where the Party debells that made it, and alſo of the County where the Hill 


lies in which the Force was committed; and upon cheſe Exceptions ir 


Was quath'd. Sty. 26. Trin. 23 Car. B. R. Anon. fra tt © 3+, | 
8. Indiftment quaſb d for Want of an Addition; for the Count ſaid no Lat 109. 


5 


8. 


2 Le. 183. in pl. 224. ſays it was ſo held Mich. 32 Eliz. Gawdy | 


held that 


it was nor 


8. P. 


Proceſs ought to go thereupon, becauſe the Party cannot be outlaw d. .f — 


Vent. Faſe 


* 


. 


ul 

* # 
- 
l 
. 


ſu 


31 Car. 2. B. R Anon. 

N e Eliz. B. R. Keene's Caſe 8 

9. Whether an Excommunicato Capiendo againſt one be void wiehout a 

em Addition? Show. 16. Paſch. 1 W. & M. the King. v. * 
| ; ? 1 10. 


- 


pl. 243. 
Trin. 43 


2 
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tro ts a a AC a 3 — 1 
* 2 


104 dditions: 


—— ww 


v Comyns's 9. It was lately adjudg'd Paſch. 3 Geo. t. in an Appeal of Death ty. 


96 Pa. * tween * Reeve and Trundel, chat che Want of an Addition of the Ap. 


3 Geo i. pellee was a good Plea in Abatement; and the Writ ot Appeal was... 
S C. ard the bated by ſuch Plea. 2 Hawk. PI. C. 190. cap. 23. S. 123. 

Court cu4ſh- 

ed all Proccedings upon the Writ of Appeal. 
the Jury found him guilty of the Murder, but found that he was not Labourer. MS. Rep. S. C. 


PI _ _—. i — 


(N) Proceedings and Pleadings. 


Thel. Dig. I. ö "te: 
517. lib. 6. V F. N. of G. Company of M. it is no Plea that he is not of the Coy. 
cap. 17 S.1. pany of M. Br. Noſme, pl. 17. cites 38 E. 3. 34. SY 


cites 8. C. 


nd ſays the ; | "P 
Plea — that he never was of the Company, and ill. 


2. S of a Parſon. Ibid. 
3. Contra where they are ſued, by Reaſon of this Name. Thid. 
4. One John Baſton Clerk, is outlaw'd, who comes in by Capias Ur. 
lagatum; it is no Plea tor him to ſay that he is not Clerk, Per Cur. Thel 
Dig. 57. lib. 6. cap. 17. S. 4. cites Hill. 5 R. 2. Utlarie 43. | 
F. In Writ of Entry. it was held that Writ broughr by Name of John 
Chaplain of the Chantery of our Lady of C. &c. thall be good, Without 
ſhe wing in what Church the Chantery was. Thel. Dig. 37. lib. z. Cap. 5 
S, J. cites Paſch. 12 H. 4. 19. | | 
5. A Man was outlaw'd by Name of F. P. Dyer, and came by Capias Li. 
lagatum, and ſaid that he was a Brewer and not a Dyer, and Writ iſſued 
to inquire it, and by ſome he ſhall be drove to his Charter of Pardon 
becauſe he is the ſame Perſon, Br. Utlagary, pl. 15. cites 5 H. x. 7. 8. ; 
7. It was held that in Writ brought againft one by Name ot F. Page 
of Pole, it was a good Plea at the Common Law to ſay that he Never was 
of Pole. Thel Dig. 57. lib. 6. cap. 17. S. 2. cites Mich. 11 H. 6 13, 
and 19 H. 6. 58. But ſays that in this Caſe it was held Trin. 21 H. 6 
59. that the Pleading is to ſay that his Name is Fohn Page of Dale and 
not 77 Page of Pole. Where it was ſaid alſo, chat ar the Common La 
in Writ againſt one by Name of F. D. Smith, it is agcod Plea to ſay that he 
is 6. 75 er _—— Bha bs Ped 
8. Iſſue may be taken upon Eſtate, Degree, and Myſtery. Thel. Dig. 
— cap. 15. S. 16. hw Mich. 11 H '6. 13. 4 1 3 Sor 


8. 
2 Inſt. 668, 9. Debt againſt J. N. Hausband. man, it is a good Plea th i . 
669. le P. tleman and not WS but it ems ee cha if a — on 
abe Opinion ſo a Husband-man or Craftſman, he may be named by the one Addition or the 
of Strange. ot her, and the Statute is there well ſerved, whic ſays that he ſhall be 
——Thel. named of the Degree, State, or Myſtery of which he is. therefore he 
Dig. pl. 56 may be named the one or the other, and well; bur per Strange. he thall 
_—_ be named by the moſt high Name, which is Gent. but Brooke makes 2 
14 H. 6. Quzre thereof; tor it ſeems the one or the other will ſerve the Statute. 
2 Br. Additions, pl. 44. cites 14 H. 6. 15. | 
ut Br. Ad- | 


2 2 pl. 50. cites 5 E. 4. 32. contra that he ſhall be vamed Gentleman, and 8 Husband. man. Per 


10. In Detinue of Charters againſt John Selby, F ” * 
that he was Gentleman and not nas 5 20d beldd 7 = 
Paſton. Thel. Dig. 57. lib. 6. cap. 1. S. 7. cites Hill. 19 H. 6. 51, 


9 ” 12. In 


The Indictment was by the Addition of Laboure, 


HERE . M. was ſued in Account of his own Receipt by Name of 


cz ww, wa. * kk. .. eds = MY me © Ad DL > .,» wy a _ 


r MT. WO. A 4 


— 
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1 In Writ brought againſt one by Addition of Husbandman, he ſaid 
chat he was Servant to Maſter Forteſcue in the Office of Clerk, abſque hoc that 
he was of the Myſtery of Husbandry. Thel. Dig. 57. lib. 6. cap. 15. 8. 

" cites Paſch 20 H. 6. 33. where it was ſaid that ſuch Clerk {ould be 


named Gentleman. Quzre. | 
12. Priſot ſaid, that he never ſaw a Writ abated for want of theſe 


Words, Vounger, or Son, but by Surmiſe of the Plaintiff, or of another 
of the fame Name [and] for his Indemnity Audition has been put, and not 
otherwiſe, but no W rit ſhall abate for this Detaulc. Br. Additions, pl. 


47- cites 39 H. 6.46. FOE a IP 
13. A. B. of C. is impleaded by Name of A. B. of C. in the County of * It ſeems 


8. Brewer, and is outlaw'd and taken by Captas Utlagatum, and ſaid that theſe 
that the Bay of the Writ purchas'd he was Jeoman, 3 not Brewer, and „= \ 
Exception was taken, becauſe he pleaded it thus, viz. and the aforeſaid A. ſhould be 
B. &c. where, per Littleton, by this Word aforc/aid he affirms all the omitted in 


i 7 he is V | J this Place 
Name, and theretore cannot ſay that he is Yeoman, and therefore he ought — 1 


have pleaded thus, viz. and* the aforeſaid A. B. who is taken &c. ſays ut qi. a:. : 
Sou &. and not ¶ have ſaid] the atorelaid ; but the Plea good, — in the Ver 
ſanding this Word aforeſaid; tor by it he affirms part of the Name, and Book. 
act all, Quzre of Proper Name if he pleads Miſnoſmer ot it by this Form, E. 4-2. b. 
viz. aforeſaid A. B. Br. Miſnoſmer, pl. 52. cites f 1 E. 4. 2. 3. 
14 Bill, the Defendant ſaid, that the Plaintiff by Name of F. F. of L. Br. Exigent. 
Gent. was Mainpernor for NM. N. and after was outlaw'd for the not coming of pl . gb 
the ſaid NM. N. upun Capias pro Fine; Judgment it he ſhall be anſwered ; accordingiy, 
the Plaintiff ſaid, that the Mainpernor was J. S. of L. Gentleman, but this 1 
Plaintiff at the Time of the Mainpriſe, and always after, was Yeoman, took the 


and not Gentleman, and no Plea; per Cur., For he ſhall ſay abſque hoc that * 
ö 5 | a 21 ip u 
be is the ſame Perſon. Br. Traverſe per &c. pl. 236. cites 10 E. 4. 165 himpelt —- 
8 "y Br. Nonabi- 
lity, pl. 50. cites S. C. & S P. — ; for Gentleman may be outlaw'd by the Name of Yeoman. 
ut Br. Nonability, pl. 50. cites 7 E. 4. 1. That in Replevin after Iſſue, the Defendant pleaded Out- 
lawry in the Plaintiff after the laſt Continuance by Name of J. S. of D. Yeoman, and the other ſaid that he 
was Gentleman, and not Yeoman, and the Iſſue received; for now it ſeems that he is not the ſame Perſon, 


Br. Nonability, pl. 50, cites 7 E. 4. 1. 


I5. In Reſcous, the Attorney ſaid that his Maſter was a Sheriff, which 
is a Name ot Dignity, not named Sheriff; Judgment of the Writ, and a 
good Plea ; tor it is not contrary to his Warrant of Attorney. Br. Brief, 
pl. 321. cites 6 H. J. 14. 8 1 ; 
16. In Debt againſt B. in the County of S. the Defendant was outlaw'd, * 188 
and no Addition was put to B. in the Writ, but upon pleading this Mat- & $ 5 
ter the Outlawry was reverſed upon the Statute of 1 H. 5. And. 36. pl. 


92. Mich. 8 & 9 Eliz. Collins v. Blagrove. 8 i 
1). Judgment was revers'd tor Error in changing the Defendant's Ad- Yelv. 120 


dition to Eſq; whereas throughout, all the meſne Proceſs it was Alder- _ 5 Jac. 
man. Brownl. 99. Hill. 1. Jac. C. B. Markham v. Mollineux. 8, C. er 
| : | Brownl. 
+ ſeems only a Tranſlation of Yelv. 


_18. It was aſſigned for Error to reverſe an Qutlawry, that he Was in- S. C. cited 
dified by the Name of F He the Pariſb ef Aldgate, bur does not ſbew in Arg. Mod. 
what County Aldgate is; and tor this Reaſon it was reverſed,. tho' Mi. 
aleſex was in the Margin; fot an Indiftment ſhall nor be taken by In- 
tendment, and the County in the Margin ſhall be referred to the Place 
wherethe Offence was committed, and not to the Habitation of the Par- 
ty. e pl. 7. Trin. 5 Jac. B. R. Leech's Caſe. 966 
19. In againſt Sir W. H. by the Stile of 8 and Baronet, he g Keb. 824 


a Pegded. 1 A cement th be Was 7 4 X C, Was ved 1 a- Pl. . 8. C. 
N h 5.4 80 N BNN 1 F Kni h | B ro adju ged for 
; tor that he had put in Bail by the Name of Knight and Baronet, 
. E I the Deten- 
| | „5 Ys v3 , „ Wann 
. A g 
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and ſo could not aliege this Matter, which the Court agreed it it were 
ſ:: but it was lound entered for W. H. Baronet only 10 they laid they 
could not permit any Amendment, But the Plaintiſt muſt ot Neceihtb 
arreſt him Over again. Vent. 154. Mich. 23 Car. 2. B. R. Sir Willa, 
Hick's Caſe. 

Action was 20. Cate by Bill for Goods ſold, againſt Francis Gell, Eſq; who p/-a4. 
wo ed that he was not I. Gell, E/q; but Merchant, whereon the Plainutt de. 


wy | | of 
- . 74 murr'd, and Judgment to artwer over, becauſe the Statute ot Additions 


he pleaded extends ofily ro FHoceſs where Outlawry lies, and no Outlawry lies on 
= — a Bill. 12 Mod. 211. Mich. 10 W. 3. Martin v. Gell. 

a Gentieman 7 ; 

and not Eſquire. The Plaintiff replied that the Defendant habitus & reputatus fuit, as well an Eſquire ,, 
a Gentleman; and ſets forth that he was Eſquire, tam ratione Dignitatis ſuz & parentelz, ſed præſertim 
digniſſimæ Occupationis &c. Upon Demurrer it was argued, that the Plaintiff ſnould have replied jj. 
tively that the Defendant was an Eſquire, and not a Gentleman, and that the alleging it with a Habity, 
& Reputarus fuit was rot good, becauſe the Addition ought to be the true one, and not maintain'd with 
a Habitus & Reputatus &c, only ; and Powell ]. ſcemed to be of that Opinion; but the Suit being b) 
* Pi/l, a Reſpondeas ouſter was awarded. 2 Ld. Raym. Rep. 849. Mich. 1 Apne, Bennet v. Powel. 

* See (5) pl. 43. 8. C. | . 
* 


* 


- 6 N . 

21. Wrong Addition, or Omiſſion of Knight, is void in Pleadings and 
Grants, tho? not in a Conveyance. © 5 Mod. 302. Mich. 8 W. 3. per Cur. 
in Caſe of the K ing v. the Biſhop of Cheſter and Pierce. 

22. An Indift ment of Treaſon is not to be quaſh'd by the Statute for 
want of Addition, unleſs the Perſon indicted takes Advantage of it. Per 
- + » Holt Ch. J. 12 Mod. 198. Trin. 10 W. 3. the King v. Sir Henry Bond. 
6 Mod. 80 23. In Debt upon a Bond, the Plainritt declares by the Name ot d- 
Mich. 2 Anp. ward Naſh Generoſi. The Defendant pleads in Abatement, that the 
— 0 Flainrift is no Gentleman, to which the Plaintiff demurr'd, Which was ill; 
- Marſh, S. C for it amounts to a Conteſſion that he is no Gentleman, and then not the 

& S P. ſame Perſon named in the Count; but he ſhould have rephed, that he is a 
— — Gentleman. judgment was given that the Writ ſhould abate. 2 Ld. 
his Bill de Ray m. 986. Trin. 2 Ann. Nath v. Battersby. 
clared and | | | 
called himſelf Gentleman, and held accordingly, but it being after general Imparlance they put him to 
anſwer over. 3 

8 C. cited 25. In Action, againſt A. B. late of H. Cc. Jeoman, the Deſendant 
by Edgy pleaded in Abatement, that he was a Horner. It was inhited chat this was 
Ruſſel — oo; for it the Detendant be not a Gentleman he muſt be a Yeoman, 
Paſch 8 Geo. and that a Horner may be a Yeoman, yiz. an Ordinary or common Pe- 
B. R. 2 Ld. fon, and ſo the Plaintiſf may name him either by his Degree or Trade; 
Raye Rep. the Plea was adjudg'd ill, and the Defendant ruled to anſwer over, 8 
1 ibid. Mod. 52. Trin. ) Geo. Maſon v. Buſhell. a 
ſays the S. P. n 

was adjudged Trin. 9 Geo. 1. B. R. Horſpoole v. Harriſon, 5 


. „ | « | 

*, + 26. The Defendant was ſud by Original, by the Name of Gentleman, 
and pleaded that he was and is a. Merchant Ec. and traverſed his being or 
Having been a Gentleman; but was ordered to anſyger over, becauſe by 
the Statute H 5. Plaintiff may ſue the Deſendant either according to 
bis Addition bf Degree, or Myſtery, and this #rit being brought by the 
Addition of his Degree, he ought to have ſhewn what Degree hg dns of, to (hew 
the Plaintiff might haus a better Writ. 2 Ld. Raym. Rep. 1541. Mich. 2 

| Geo, 2. B. R. Smith v. Maſons +» S. 
227. In Qua. Imp. againſt J. H. and J. B. the Defendant plæadad in A- 
batement that there are 2 Perſons in the ſame County nam d F. B. ſen. 
As and J. B. jan, Clerk, and that there 'ig no Diſtinction made; but 

=” = . E | 
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he Goure held the Plea repugnant. Comyns's Rep. 260, 261. Palch. 3 
(ea 1. C. B. Hulley v. Huucy. 


. (O). Abated by the Surpluſage of Addition. 


| and counted that the Adminiſtration was committed to him by the tions pl. 11. 
Oramary, and counted of a Duty due to himſelf by , which the Defendant ite C. 
ſald that M. F. made Executor, who proved the Teſtament after the Admini- ; 
ration committed, and ſo the Name of Adminiſtrator determined Faudg- 
nent of the Writ. And the beſt Opinion was that zz is only Surpluſage, 
which is no Matter ot the Part of the Plaintiff ; for it is only Addition, 
As if J. N. of D. brings Action and names himſelf Carpenter, where he 
is not Carpenter ; contra of Addition of the Part of the Defendant. Br. 
Pette, pl. 78. cites 9 H. 5. 0 . 
2. Præcipe J. N. Knight, and Lady A. &c. Rolf demanded Judg- 
ment of the W rit for A. need not be named Lady. But per Babbington, 
it is not material 11 it be in the Wrir'or out, for it is only Surpluſage, 
wheretore Anſwer, Nora. Br. Brief, pl. 168. cites 8 H. 6. 9. 100. 
3. In Writ againit ch a one Knight, Domino de A. &c. The Writ is 
good enough; lor Domino is only Surpluſage. Thel. Dig. 96. lib. 10. 
cap. 7. 8 15. cires Mich. 8 H. 6. 10. Or Dominæ. Ibid. " 
4. Notwitkſtarding-that a Man gives Addition of Place and Myſtery 
to the Tenant lea of Land, the Writ ſhall not abate ; for it zs ony 
Surpluſage, and ſo it is of Alias dictus. Thel. Dig. 95. lib. 10. cap. J. S. 
16, cites Mich 35 H. 6. 12. Brief 121. and 30 H. 6. 5. Brief 111. 
5. And / is that which-comes after the Nuper inthe Name of the Defen- 
dant, it it be not a thing material. Thel. Dig. 97. lib. 10. cap. 7. S. 16. 
cites Hill. 38 H, 6. 28. | , | 
6. Writ of Aunuity was maintain'd upon Title of Preſcription againſt 
an Abhot by Name ot Fo. ALbot of C. alias dittus Lord Albot of C. not- 
wichitanding char Lord may be omitted in the Wrig, Thel. Dig. 51, lib.” 
6. cap. 3. S. 11. cites Mich. 35 H. 6. 12. 
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(P) Want of Addition, cure by what? 
. T Reqpaſs againſt JS. who ſaid that in the ſame Vill is J. S. elder 
1 and J. S. younger, and this Defendant is J. S. younger, not ſo 


dant appear'd and had given Diver/ity of Names, it was enter din the Roll, 
and the Writ awarded good. Br. Additions, pl. T6,*ites 44 E. 3. 34. 
2. In Treſpaſs againſt 2 who ſaid that in tie fame County chere were 
other 2 of the ſame Name and Surname, who are Elder, and the Defen- 
dants Younger, yer the Writ did got abate, and the Plalntiff „ as * 


the Roll. Thel. Dig. 55, lib. 6 cap. 13. 8. 8. ci es Hill. 44 E. 33+ FOE 1 
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r by F. N. Adminiftrator of the Goods and. Chanles of N. P. B. Nag. 


named, and demanded „ of the Writ, and becauſe the Deten- . 


ceived to put a Diverſity of Names by Addition of Younger 5 enter d into + d 
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3. It was held in Treſpaſs, that if one of the ſame Name and Surname 
with the Detendant, comes in at the Exigent, and the Plaintift fays that } 
is not the lame Perſon whom he ſues, that the Plaintin may pur A dditicy 
and have Hxigent de Novo Thel. Dig. 55. lib. 6. cap. 13. 5. 5. cices Hil) 
14 H. 4. 27. But ſays, Quzre what Ihall be done after Outlawry in this 
Caſe, and cites 21 E. 3. 41. 5 E. 4. 25. 12 H. 6. 8. and 39 E. 3. 6. 

The Defen- 4. In Debt, at the Capias che Detendant named J. S. of B. appear d and 
dant iy 2 demanded Judgment of the Writ, tor he ſaid that there js B. upon M 
= and B. upon P. abſque hoc that there is any B. without Addition. Port. ſaid 
rchaſed,a to this he ſhall not be received, for he has purchaſed Superſedeas by the ſame 
uperſedeas Name; and becauſe this Allegatzon ſtands with and was not contra, 
the ſame theretore no Eſtoppel; the ſame Law of Attorney who has Warrant, he 
— 14 = ſhall not plead that No ſuch Vill as B. nor here, for this is contra & 
by in the 4- Contra of that which may ſtand with &c. Br. Additions, pl. 30. cites 1g 

_ peal, 2 H. 6. 35, 36. 


afterwa 
2 that ſhe was named 7 a wrong Addition, for that ſhe was named Spinſter, whereas ſhe was 


entlewomah. The Plaingiff replied and demanded Judgment if ſhe ſhould be admitted to ſuch Plea 

- contrary to the Superſedeas &c. The Defendant 25 but at length waived the Demurrer propter 
Opinionem Curie, and pleaded Not Guilty &c. D. 88. a. b. pl. 107, 108. Trin.) E. 6. Allington y 

* _ Oldcaftk. 3 of « l | | 


Tf the De- 5, If a Man appears and pleads and is condemned, he cannot aſſign it 
fendavt bas for Error afterwaggds, as it ſeems; tor as to Matter of Fact he ought to 
2 plead it it he appears; but contra where he is outlaw'd or loſes by De- 

tore re. fault. Br. Error, pl. 96. cites ) H. 6. 39. and ſays note the Diverſity ut 


Statute re- : 6 * 
quires yer · videtur; but as to this Point 35 H. 6. and 5 E. 4. varies 
if he appears * a ; | Fl 
upon Proceſs andggleads, without tak 
Statute. 2 Init. 670. "vi | 
If an 4jpeliee, who is named with an inſufficient Addition, or without any, appears and pleads to the 
= Appeal,gþe cannot afterwards take Advantage of the Dete& of the Addition, becauſe by bis Appear- 
. ance and Plea he admits himſelf to be the Perſon intended. And ſome have holden that the Party by 

, his bare Appearance ſalves the Wan of an Addition, or a bad one; but this ſeems contrary to almoit 

all the Authorities cited in Relation to this Matter, which ſeem to admit that the Party before other 
Matter pleaded may take Advantage either of the Want of an Addition or of a bad one. 2 Hawk, Pl. 


C. 190. cap. 23. 8. 123. 7 


3 Fa 
ing Advantage thereof by Exception, he has loft the Benefit of thi; 


5 | 8 © ' 
2 Roll Rep. 6. When au party indited appetrs and does nor take Exceptions, but 
2 8 Fe by plead o to Iſue, and itſis und againſt him, he admits ir, and has paſſed 
Doderidge by the Advantage, and cangot now take Exceptions for Want of Addi- 


for by the tion; Per Cur. - J. 616. pl. 5. Hill. 18J ac. B. _ in Johufon's 


ring Caſe, 
ing, it appears that he is the, ſame Party ———Sid. 24). Paſch. 17 Car. 2. B. R. in pl. 11. ſays it wa 
| am d y Keeling J. that the Eaw is und has been adjudg'd to be, that ill Addition or no Addition 
is cured by the Appearance ot the Party. [But, as I have been inform'd, chis was denied Hill, 11 


Geo. 2. in B. R. in the Caſe of the King v. * 4 , 
ASS Wt 2 ob 85 
. | 7. Want of Addition is cared by the Appearance of the Parties, and 
ſo is a bad one in the Caſe of an Indidment for keeping an unlawful Game 
| of Nine-pins, and ſo being of a ſmall Offence it was quaſh'd ; but had 
Ex the Offence been Riot, Oppreſion E9c. this is no Cauſe to quaſh ir. 1 Keb. 
- 885. pl. 46: Paſch. 1). Car, 2. B. R. the King v. Warren. : 
„„ _ 8. The Defendant being ſerved with Proceſs by the Name of Dubois, 
the Plaintiff enter d an rance-for him, and obtained Fudgment by De- 
* fault. It was moved to ſet àſide the Judgment upon an Affidavit that his 
ame was Pavois, but the Court refuſed it, and ſaid that ſuch kind of 
| tions would deſtroy all Pleas in Abatement, ſince the late Act en- 


£ 


1 abling the Plaintiff io dppear for the Definddnt, and chat his Appearance 
by the Name of Dubois is the fame @ it it was enter d by the Defendant 
+ 3 +* 1 n himſelt, 
= * #4 # * S '* 4 
$ . N 2 + LS , 15 
| * * „ $ L wn 
FR & > » 4 % * 
- Fg : | ; N * ®, | 1 1 
« oe 3 5 5 73 ” 1 
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meln 3 New Abr. 634. cites Paſch. 7 Geo. 2. B. R. Halcock vs. 
Dubois. , | 
For more of Additions in general, See Abatement, Amendment, 
Hrants, Yiſnolmer, Nolmes, Utlawry, and other prope? 
Jicles. 
Adjournment. 
: yr FRF : 
* ' * 
f | Fol. 130. 
(A) Adjournment of the Jerm. bb 
CY 
. 


* 


I. F the Term of St. Michael be adjourned in Octahis Mich. till Cro. J. 445, 
menfe Mich. (ds it as in 3 Jac.) there can be no Continuance 446. pl. 24. 


from Octabis Mich. to Octabis Hill. Without a Continuance to Menſe _ 3 


Mich. but this will be a Diſconrinuance, far in as much as the Term @1ution as ro 
was adjourneFin Octab. Mich. to Menie, no Continuance can be the Diſcon- 
to Dctabts, for all Appearances and Continuances were adjourned e 
to Yenſe Mich. and then in as much as no Continuance was to sf re 
Menſe this E diſcontinued. Mich. 15 Tac. B. B. between Osbornu Years are ' 
and Huntly, per Curiam, a Judgment reverſed for this Cauſe. My not printed. , 
Reports, ro Jac. 11 Jac. the ſame Caſe. 7 
2. Upon ſuch an Ad journment in Dftabis cc. an Infant that comes (,,, 1235 3 
to be inſpected upon a Writ of Exrkor upon a Fine, who will be of 237 fl. 9.8. C. 
Age before the time, to which it ig adjQurned, cannot be inſpected, be- Mich. 7 jc 
cauſe all App-arances allo are adjouried, ir Robert Pole 's Caſe, . R. this 
this was a great Queſtiou, but he was inſpected by Conſent, and o, Compo- 
Errors releaſed, * | * | | ion, \.Bur 
. t the 
of the Caſe it is ſaid, viz. Note, afterwards Fleming faid, that upon Conference with the raſtices . 
reſolved that this Inſpection was good, notwithſtanding the Adjournment. 2 Brownl. 278, 279. 8. 
C. but no Reſolution. — lenk. 317. pl 8. ſays he may be inſpected at this Day on which the Adjourn- 
ment is made ; by ll the en of England ; for if r the Day of r and before the 
lk 2 * it is made, he attains his full Age, the Infpection will fail} and quod Neceſſarium eſt, 


* 


1 


. Athe Writ of Adjournment of the Term be 4 Otabis Mich. to Br. Fx oft. 
denſe Mich. the Adjournment ought not to be made till the Mofrow at- on. pl. 27 


cites 8. C 
ter the 4th Day. 21 Ed. 4. 37. | | "of | accordingly. 
0 3 x 1 ; a OS. — Ibid. pl. 
19. Cites 8 C. accordirgly,—— Br. ASjournmenr, pl 28. ci:es . F 


15 | 1 | 

4. Ibthe Adjournment be de Octabis Mich. to Menſe Mich. there, And if t ey 
ought ro de Appearances at Octabis, for this is not adiourned, My 42% 57 
this is taken excluſive. Mich. 15 Jac. B. R. F and hh wth 
Hanley, agreed per Curiam, and Voughton ſald he once knew it ſo, „i de cow. 


21 E. 4. _ 8 7 demined, tr. 
7 | "-F©S Adjourn- 
0 4 + 2 % 
” ſe : ment, pl. 29. cites S. C. 
: of BF : But 
c : S | 
- | A * 
* « 1 8 ” : CY 
- 4 2 OY * * 
* 5 $8 * ' 
6 2 * 
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r Expoſiri- 3. Bur Otherwiſe It 18 where the Adjournment is in Octabis ro Men. 

Ces . "fe. '2itEv; 4 37. D. 225.1 Mich.) 5. 6. Eltz. S. 35. for there the El 

acrortingly, loigns cannot ve kept at Octabis ; for the recurn ot Octabis cannot be- 
C 


| 


did pf. gin, aud ve neid, aud he adjourned the fame Day allo. 
19. cites S, | 3 
85 But if the Wrie of Adjournment had been (in & ab Ofabis &c.) then it might be done 
the firſt Day. | 


BD.» O, nd of 


Br. A Your 6. Tf the Adjournment be of all Writs, Pleas, gc. from one com. 
Heb Ca mon Return to another common Return, as de Qctabis Mich. ay 1; 
S P. accord. Mich. and ſuch like, this will not adjourn Pleas by Bill in Banco Re. 
ingly, As gis; for upon theſe Pleas the Continuances are to certain Days, and 
w 5 Bill not to common Returns, and therefore upon ſuch Adjournment all 
the Pleas upon Bills are diſcontinued. * 4 ED, 4. 40. 


at Iſſue in 

B. * had Day to Monday the 24. of July, and not a common Day, and therefore it was diſco. 

tinued. 4 

* See infra pl. 11. S. C. . : 

a N a * 
' ” * 0 — | : . 

Br. Brief, pl. 8. When Adjournment of the Term comes, the Chancery is not adjourn- 


— — 7 2 ed; tor this Court is always open. Br. Juriſdiction, pl. 74. cites 4 E. 


: . 
Fas Det- 9. Note, when a Man is taken by Capias returnable Octab. Trin. and 
dies is bound 70 the Sheriff in 40 l. to appear at the ſame Day to ſave him harm 
the Juſtices /eſs, and. this Term at the Day, and all the Returns in it, are adjourn:d 
did him to 7o 15 Mich. there his Appearance ſhall not be recorded Octab. Trin. but 
keep his Day at 15 Mich. and chis ſhall fave his Bond and diſcharge him; for no Ap- 


—_ ky pearance, Eſſoign, nor Default, nor other Things ſhall be entered ar 


| would ſave ther Term adjourned, tor no Roll is made of it, but only of che Wirit 

| his Surety of Adjournment, and all Things which ſhould be done at theſe Days ad- 

: well enough); N 5 be done at the Day to which the Term is adjourned, and 
4 


45 this ſhall ſerve for all. Br. Conditions, pl. 142. cites 4 E. 4. 21. 


ment the Day of Octab. and rhe Day of 15 Mich. are as one and the ſame Day. 

In Debt upon Obligation to a Sheriff to appear at N eſtminſter ſuch a Day to anſever c. the Defendant 

pleaded, that before the Day of the Return of the Writ the Term <vas adjourned to Hertford, and he appeared 

there. It was he'd, that the Obligation ſhall always relate ro the Day and Place compriz'd in the 

Writ, for that ſhall not gave regard to the Adjournment, and he ought romppear in B. R. or ſhall for- 

teit his Bond, as 59 E. 4. is, — that ſo are diverſe Precedents ; and that tho' he does appear, yet if 

, his A be not eutered of Recor 


| he forteits his Obligation, and he ought to conclude prout pa- 
tet de Recordo; and of that Opinion was all the Court. Cro. E. 466. pl. 16. Hill. 38 Eliz B. R. Cor- 
ber v. Cook, Mo 330 pl. 601. Corbet v. Downing, S. C. the Party had not forfeited his Bond 
But quære if he had appeared at Weſtminſter and not at St. Albans ? and Popham thought the Word m 
Weſtminſter in the Condition made the Obligation void by the Statute 23 H. 6. becauſe there is not any 
ſuch Name in the Writ for Appearance. 3 | 

* This ſcems miſprinted for 4 E. 4. 21. | | It 


8 10. By the Writ of Adjourament nothing can be done at that Day but i 
adjourn the Term to the Day appointed, and no Appearance can be made 
on any thing done bur only to read the Writ of Adjourament, and to 
adjourn all Appearances, and all Matters and Proceedings, and Jurors, 
unto the Day appointed by the Writ of Adjournment. Arg. Cro. L: 446. 
in pl. 24 cites 4 E. 4 20 & 4t. 21 E. 4. 3). and Mich. 7 Jac. Sir R 
Points's Caſe. | | | LS 
Br. Amend. II. Trinity Term was adjourn d, and the Writ of Adjournment made 
ment, pl. 70. Mention only of Actions, Smits, Pleas Sc. Octabis Trinitatis, 15 Trin. 
eites 4 K. + Craſtino Fohennis, and ſo of common Day only that they ſhould be adjourn- 
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Jodgmeat that this was a Diſcontinuance, & vetum eſt, per Cur. and it The ſmaller 
Janne be amended, and therefore it was ſhewn to the Parliament, and Editions of 
by (Pe cial AF of Parliament the Writ of Adjournment an the Roll thereof 8 — 
as amended, aud extended as well to ſpecial Days as to common Days; Big 
(Q Nota. Br. Diſcontinuance de Proceſs, pl. 36. cites 4 E. 4. 40. n of 

I Proceſs, pl. 
Fitzh. Diſcontinuance, pl. 27. 


16. as 4 E. 3. 40. but are miſprinted and ſhould be 4 E. 4 40. 
cites 8. C. accordingly. 


| ; 5 Three Proclamations ſhall be made, when the Writ of Adjournment Br. Adjourn 


Col . thill be read. ; a J : 7 ment, pl. 28 
of the Term hal read, Br. Proclamation, pl. 6. cites 21 E. 4. Few Pe. 
57. . that 3 Pro- 
ENT , clamations 
were made, and then the Term was adjourn'd, and the Filacers made out Writs to the Sheriff to return 
the Writs at the Days mentioned ia the Adjournment, | 


* 


. Memorandum that the Feaſt of the Nativity of St. John Baptiſt, 
1556, fell upon the Meuneſcdla which ought to have been the laſt Day ot 
Trin. Term that Year, and theretore was, adjourned in the Vigil to the 
Thus(day next, becauſe the Day of this Feaſt is not dies Juridicus, and 
therefore the Juſtices ſhall ſir Thuriday, and ſhall not loſe the Day. 
Br, Adjourpimenr,, pl. 35. 

13: A Writ of Adzournment from Menſe Mich. to Craſtino Animarum 
contained, that all Leas, Writs Ec. to be held or pleadable at any Return 
before the ſaid Return of Craftino Anmarum, (naming the Returns ſpecially) 
45 be agjouirn'd to the ſaid Retira of Craſt. Anim, and therefore the Juſ- 
tices upon View thereof thought, that as to Writs, and Pleas &c. 

leadable or returnable the jaid Mich. Term after the ſaid Return of 
Craſt. Anim, there ought to be new Writs, authorizing them to adjourn 
all che Writs and Pleas returnable aſter the ſaid Return of Craſt. Anim. 
as well as thoſe before, and new Writs were iſſued accordingly. And. 
278, 279. pl. 286. Mich. 34 & 48 | „ 

14. It the Adjournment of a Term be to be made in OZad. Trin. it Poph. 33. 
ſhall be made in eoZry Conrt of B. R. and C. B. and Exchequer, the very firſt Trin. 35 
Day of. Oalis, D. 225. Marg. pl. 35. cites Trin. 35 Eliz. e i OO 
Of Se | | * Bri be 
adjourned to Octal. Trin. then the Juſtices held, that it ſhall [not] be adjourned till theRiſing of the Court 
upon the 4th Day of the \-id Octabis. D. 225. b. Marg. pl. 35. cites Trin. 35 Eliz. Poph 33. 
Pl. 2. Trin 35 Elis. S. P. but ſays that the Juſtices held, that the Adjoutnment ought not to have been 
made until the ſitting of the Court the th Day from Octabis. {HF 
And becauſe the Writs were, That at the ſaid Tres Trin. the Term ſhall be hottlen thereafter, as if no Al- 
jaurnment had been, the Juſtices held that they ought to fit the firſt Day of the ſaid tres Trin. and fo 
tom hence every Day until the End of the Term, and for all Cauſes, as it no Adjournment had been; 
and ſo they did accordingly, ſaving, by Aſſent, ſome of the Juſtices did not come thither, by reaſon cf 
their far Diſtance trom London at the End of the Term upon the laſt Adjournment ; but they held, 
that if it had not been for the ſpecial Words in the Writ, which were, that it ſhall be then holden as if 
no Achournment had been, the Eſſoigas had been the firſt Day of Tres Trin. and the full Term had 
rot been until the 4th Day, which was the lat Day of the Term; Quod Nota; and ſo it was ”=_ 
Adjouryment which happened firſt at Weſtminſter, and afterwards at Hertford from Michaclmas Term 
now laſt paſt, Poph. 33 pl 2. 


15. Mich: Term was adjourn'd ſrom Octab. Mich. till Menſe Mich. 
and at Menſe Mich. it was adjourn'd till Craft. Anim. TheſJuſtices held 
that the Quarto tlie poſt is the Day of ſitting after Adjournment, as it is 
where the Term begins without Adjournment, Cro. C. 13, 14. pl. 1. 3. 
Mich. 1 Car. | 17% 6h 5 

16. The 2 firſt Returns were adjourn'd 10 Tres Michaelis, which was 
Wedneſday; the full Term did not commence till the Saturday after, 
| _ Was the Quarto Die poſt. D. 225. b. Marg. pl. 35. cices Mich. 6 


17. Eniry 


a. 
— — — — hag 


Adjournment. , 
19. Entry of an Appearance, as of the firft Return, when the Term wy, 
adjourned to another, is a Piſcontinuance; per Curiam. Keb. 253 pl. 
61. Paſch. 14 Car. 2. B. R. Anon. | | 

18. An Adjournment was from Weſtminſter to Oxford, from the 1/ Day 
of the Return to OtFab. Mariini, and a Proclamation appointing all Pex. 
{ons to keep their Days then and there. And a Fudge of every Court ca 
the 1/8 Day to Weftminfter, and there held the Eſſoigus, and read the Writ of 
Adjournment, and adjourned the Courts to Octab. Martini at Oxford, and 
at the Efloign-Day there they only held the Eſſoigns, and did not It in 
open Court till the Ouarto Die poſt, And by the Proclamation all judicial 
Hearings in Chancery, Exchequer, and Dutchy, and all Decrees ver- 
ftayd; and in B. R. in GS B. and Exchequer, no Trial by Jury, nor 
Judgments upon Special Verdict or Demurrer, were to be given. Ley. 
176. Mich. 17 Car. 2. 

19. A Term was adjourned, except only the 2 laſt Returns, to Mindſar | - 
Thoſe two laſt Returns cannot be held at Weſtminſter by Re-adjourn- 
ment, becauſe by the firſt Adjournment the Day in Court is the Quarto 
Die poſt, and ſo only Part of the Return would be adjourned, which 
muſt not be; and it was held that it could not. And therefore upon the 
Quarto Die poſt Craſt Pur” which was 6 Feb. the Courts fate at W indſor, 
and heard ſome Motions, and then read Writs of Adjournment of the 
laſt Return to Weſtminſter ; and accordingly the Courts fate at Weſt. 
minſter Octab. Pur. For it was ſaid that it is not requiſite to wait till th; 
Quarto Die poſt upon the 2d Adjournment ; and ſhould it be ſo in this 
Caſe, the Term would be ended before that Day. Sid. 276. pl. 2. Hill, 
17 & 18 Car. 2. 


— 2. 5 


— 


ca £ 


(B) Adjournment. Trial of a Foreign Plea. 


12 dl 1, N Real Actions in London, if a Foreign Plea be pleaded, it ſhall 
. be ſent into the Common Pleas tu be tried. 3 Hen. 4. 12. 
chiſe ſach 2. But other wiſe it is in Perſonal Actions. 3 0. 4. 12. 

Plea does A | 

not go to the Juriſdiction in Real Actions; tho otherwiſe it is of ſuch Plea in Perſonal Actions. Br 
Juriſdiction, pl. 81. cites S. C. that it was ſo ſaid there. Br. Cauſe de Remover Plee &c. pl. 41. 
cites 3 H. 4. 15. that ſuch Plea in Debt in London goes to the Juriſdiction ; but upon Foreign Voucher in 
Plea Real, the Plea ſhall be removed in Banco by the Statute to try the Warranty, and afterwards be 
remanded. Contra in Action Perſonal; but at Common Law it was all one. S. C. cited 2 Le. 37. 
in pl. 49. S. C.cited Arg. Saund. 98. {But for this ſee Tir. Voucber, (B. b. 2) per totum.)— ' 
If Foreign Plea be pleaded in on, Lancaſter, or the like, it ſhall be removed by Certiorari out of 
Chancery, and ſent into Bank by Mittimus to be tried, and this 1 the Equity of the Statute of Glou- 
ceſter, cap. 13. Br. Cauſe de Remover Plee &c. pl. 42. cites 22 H. 6. 58. 59. ä 
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(C) At what Time it ſhall be made. 1 + 
| 0 


1. IN an Aſſiſe againſt divers, if they ſeverally take the intire Tenan- Sec (G) pl. 
] cy upon them, and plead ſeveral Bars and Matter of Difficulty, ny 3 
the a0iſe thall not be adjourned till it is 1nquired which of them 1s hos — 


Tenant. 35 All. 25 3+ per Curtam. — = fe, 
ur ad- 
arnd in Bank, therefore it was remanded from the Bank to inquire of the Tenancy. Br. Aſſiſe, pl. 339. 


cites 35 AM. 2. 


—_— 


(D) What ſhall be a good Cauſe of Adjournment of a 
Foreign Plea. 


1. A Fter Verdict againſt the Plaintiff in an Aſſiſe, if the Parties are Br. Af, 
adjourned to another Dap, at that Day the Plaintiff may e! 32: cies 


be nonſuit. 47 Edw. 3. 2. 2 kg 
| ſuit, pl. 6. 
cites 8. C. Firrh. Nonſuit, pl. 12. cites S. C. Bur the Law is otherwiſe now by the Statute 
2 H. 4. cap. 5. which ſee at Tit Nonſuit (D) pl. 14. and the Notes there. 


2, In an Aſſiſe for Rent-Charge, if Iſſue be taken that he did not Br. Aſſiſc, 
charge by the Deed, which bears Dare in another County, the Aſſiſe pl. 260. 


ſhall not be adjourned; tor the Deed is not denied. 47 Edw. 3. 2, "4 OY 
. ——Fitzh. 
Viſne, pl. 44. cites S. C. 1 


3. But otherwiſe it is if the Afſiſe be brought againſt an Infant, and s. P. B- 
he ſays he did not charge by the Deed ; kot there the Deed is in Quel ASS, ol 
þ- 4 


tion, as it ſeems. 26 All. * 2, Adjudged. m 


Br. Viſne, 
2 96. cites 5. C. that the Viſne was of the Foreign County, as if he had pleaded Non eſt factum. 
r. Re- attachment, pl. 31. cires S. C. 


* Ir ſhould be 26 Aſſ. pl. (3.) 


J. If in an Aſſiſe the Releaſe of the Plaintiff, bearing Date in a Fo- 8. 2 Br 
reign County, is pleaded in Bar and denied, this is a good Cauſe of Aſſliſe, pl. 
Adjournment in Banco; for they cannot try it where the Alliſe is 3 5e 
brought. 22 Edw, 3. 12. b. 29 Aff, 70, 37 All. 16. Adjudged 6 8 Þ 4, 
All. [ 4. ] Aſſiſe, pl. 


119. cites 
6 Aſſ. 4. — Br. Damages, pl. 155. cites S. C. 


7 


. In an Aſſife [by 3 ſeveral Summons 's] if the Tenant, as to 2 Fitzh. Tit. 
of the Summons's, pleads 2 ſeveral Iſſues triable where the Aſſiſe is l 
brought, and as to the thiry Summons vouches in a Foreign Coun S 
ty, the whole Allie ſhall be adjourned, becaule it ſhall not be taken 

by 2arcels. I7 Edw. 3. 28. b. [pl. 26, ] p 

In a Mortdanceſtor, if the Tenant vouches two, and prays that Br, Mort- 
dne may be ſummoned in the ſame County, and the other in a Foreign danceſtor, 
County, becauſe he had nothing in the ſame County, this is a good nu 
Gg Catle 


„ „ 1 — es 
OO. 


ne | _ Adjournment. 
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* 


Se 2 Init, Cauſe of Adjournine:tt, becauſe other wle both ſhould not be ſum. 
325 326. moned. 29 Aﬀ. 49%. Adjudged. | 

The Deman- 7. If in an Aſſie it be pleadei that Part of the Land is in a Fran. 
dam reply'd c\\iſe, ih;£ auger nat to be tried by Foreigners, this ts na Caule 
in the Gul. of Adjourn ment; for it may be tried by the Aſſiſe, 30 Aſl. 13. 4d. 


dable; and judged. 


by all the | 
Juſtices upon Adjournment, this may well be try'd by thoſe of the Guildable, Br. Trial, pl. 76. Cites 


S. C. and ſays the Reaſon ſeems to be, that tho the Place be a Franchiſe, yet it lies in and is Paxce] of 
the ſame County, and the Jurors can take Conuſance throughout all their County. 


Br. Amſe, 8, In an Alliſe, if it be pleaded chat che Land is in another County, 
pl. 391. the Allile ſhall not be adzourned upon this, but this ſhall be inquired 


(399) cies yp the Alle. 29 A, 51, 


Thorpe and Knivet. 


Br. Aſſiſe, 9. It in an Allile the live be, whether the Land in Demand was put 
pl. 301. in View in another Alhſe, the Record of which is pleaded in Bar, any 
(395) the Sheriif returns the Venire Facias againſt the firk Jurors, that they 
have nothing ti be ſummoned. by, upon which one of the Parties ſays they 
have Aſſets in a Foreign County, this is not any Cauſe of Adjourn: 
ment of the Aſſile to try it. 29 A, 70, adjudged; for the Afſiſe ts 
to be taken tn the proper County. 
Br. Aſſiſe, 10. In alt Aſſiſe, it the Deed bears Date in the ſame County where 
pl. 118. the Aſliſe is brought, ang the Witneſſes live in a Foreign County, yet 
T4 thts is nat any Caule of Adjournment; for the Alliſe is to be taken 
the Plainteff WI the proper County. 29 All. 70, * 5 All. 7. Adjudged + 6 All. 4. 


| was pleaded : 
o and denied, and becauſe the Witneſſes were in ancther Cunty, the Aſſiſe was ſent into Bank by Adjourn. 


ment; and after, at the Grand Diſtreſs return'd againſt the Witnefles, they came not; whereupon the 
Aſſiſe was in Point to be remanded And + Herle was in Doubt by whom he ſhould ſend the Releaſe, 
and to have a ſure Meſſenger. Br. Aſſiſe, pk ri$. [117] cites 5 Aſſ. pl 7 

+ The Book of 5 Aſſ. pl. ) is, viz. Herle then ſaid, that he knew nor why they ſhould remand it, 
inaſmuch as it was pleaded againſt hun, and the Tenant has ſhewed it before, and he would not find 4 
Meſſenger —— Bc. Teſtmoignes, pl. 24. cites S. C. that the Aſſiſe ſhall be remanded. 


+ Br. Aſſiſe, pl. 119. [118] cites 8. C. 


Br. Trial, 11, In an Allile by A. S. who was the Wife of J. S. if the Tenant 
pl. 79. cites ſays that J. 8. is living in another County, this ts no good Calle ot 
§. C. _ Adjournment; for this ſhall be tried by Yitneiſes, 36 df, 5. Curia. 
pm Pg But in this Cale, if the yPrit ſhould be brought by che Name ot a. 
„Fol. 132. Without ſuppoling the Coverture before, * if would be other ways. 36 
Al. 5. It ſeems to be intended that he alleged Coverture in another 
ſame Points. County. | 

Cee Tit. | | 

Trial, CE. 2) per totum. 


Br. Trial, 12, In an Alliſe, if the Deed of the Anceſtor with Warranty be 
S a cites pleadged [pleaded] in Bar, and the Demandant ſays that the Anceſtor 
is living beyond the Seas, or in another County, this ſhall be tried b 
4 the Afite, and ſhall not be adzourned, 36 Aff. 5. (It ſeems the L 
| F cannot be tried by Aſliſe, 8 
| th Aſſiſe in the County of C. a foreign Releaſe was pleaded in the County 
5 V. and they were adjourned into Bank for Difficulty, and after the 
Deed was denied, and Venire facias awarded to the Sheriff. of N. and had 
Day over, at which Day the Tenant made Default, upon which the Aſſiſe 
was remanded. Br. Aſſiſe, pl. 97. cites 39 E. 3. 10. 


(E) What 


* 
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_—__ 


P 


E) hat ſhall be ſaid to be a Fireign Plea, for which Sc: Tir. Fo- 


| . | . þ reign Piea. 
it ſhall be ſent in Banco. Trial of a Foreign Plea. 


( 


N a Formedon in London, if a Releaſe with Warranty be pleaded, See () pl. 

dateo in a F 1 * County, if the Deed be denied, it ſhall be c ne 
in Banco. 3 D. 4. 12. | here. 

ent ig g Warranty and Aﬀers be pleaded in a Foreign County, See C8) v1.1 


and che Aflers denied, it ſhall be {ent in Banco. 3 I). 4. 12. —3 H. 4 

| 15 a. pl. 4. 
It was ſaid by Horton, Arg. That if in a Formedon the Tenant pleads the Warranty with Deſcent in 
the County of Cheſter, the Court will fend to the Juſtices there to inquire; and ſo if he pleads a Re- 
leaſe which bears Date there, 


. In an Aſſiſe, if a Releaſe be pleaded in a Foreign County, the Eirzh. ar 
Allie ſhall be 10 ourued in Banco, to try the Releaſe,” 13 P. 4. 3. b. 4 125. 
* 41. if the Tenant vouches another to Warranty, and prays Fitzh. Tit. 
that he be ſummoned in the County of Vork, and Durham, which is a Voucher, pl. 
County Palatine, yet becauſe the Summons in Bork is ſufficient, the . Sp 
Voucher ſhall ſtand. 10 Hen, 6, 20, r: 


and cites 18 
E. 3 a like Caſe Ibid pl. 49. cues Paſch 36 H. 6. S. P. where the Prayer was to ſummon him in 
the County of Wilts, Somerſet, and Chefter. Pri'ot ſaid, that if the Sheriff returns that he has Aſſets 
in either County, it is ſu{ticien, and the Whole is ſerved. — 4 Inſt. 219. S. P. 


I, 


5, Ma Man be vouched in Banco, and it is pray'd that the Vouchee Br. Cinke 
be ſummoned in a County Palatine, the Common Pleas ſhall fmme: Forts, pl. 8. 


cites 8. C. 
diately award jIrocefs to them there. 19 Hen. 6. 12. 22. 4 
: ; : the like ok 
all Things which arie_in the County Palatine. Br. Trials, pl. 39. cites 9 H. 6. 12. 8 C. 

If the Tenant vouc hes tevo, one within the County Palatine of Durham, and the other at the Common Larw, 
Summons ſhall be awarded to the Lord of the County Palarine, commanding him to ſummon the 
Vouchee to be at a certain Day before the Juſtices here to try the Warranty; in this Caſe, if the Je- 
rant recovers in Value, the Juſtices ſhall write to the Lord of the County Palatine to render in Value. 
4 Inſt. 219. cap. 38. cites 19 H. 6. 52. S. C. cited Fitzh. Tit. Trial, pl. 7. by Paſton, as a Precedent 
of a Caſe ſo held 


6, Ik a Cauſe be removed out of a County Palatine into the Common 
Pleas, and the Flea is put without Day by Protection, and after a Re- 
ſummons 15 ſued, the Reſummons ſhall be directed to the Sheriff of 
the County within which the County Palatine is, or (and not] to the 
Biſhop ot Durham; for he ſhall not have Jurisdiction again, being 
once diſabled, 17 Edw. z. 36. 
7 It there be a Recovery in Value in Banco againſt a Vouchee that See pl. 5. 
18 Within the County Palatine, the Common Pleas ſhall award Proceſs S. —S— 
there to execute it. 19 Hen. 6. 52, b. | * 
8. In 2 Allie, if the Tenant vouches J. S. in the ſame County, and 
the Sheriff returns that he hath not Aſſets in this County, and it is 


averrd that he hatch Aſſets in another County, the Aﬀiſe ſhall be ad- 
Joutned in Banco, to hive him ſummoned in the County alleged. 


3 d „6. 


F) By 


2 * — 


— 9 


— 
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Sce Pit. 5 ln 2 1 
oth Hah (F) By whom a Foreign Plea may be tried 
Courts, 
(R. a) (S. a) 


— Tir. Trial, pf there be an Iſſuc, whether a Man was at large at B. at Cheſs, 
OC h th at the Tine of the Ouclawry pronounced, it ſhall not be ſeit tg 
(B) Cheſter to be tried, becaule the King's Writ does not run there. 


4. 15. 
Fitzh. Aſ- 2. In an Affiſe at York, if a Releaſe be pleaded, dated at Lancaſter 
viſe, vl. '25- yet ſhall the Deed be tried by the Juſtices and thoſe of Bork, ; 


cites S, C,— 

This was + 4+ 15. 
only a Caſe . 
cited by Gaſcoigne, 3 H. 4. 15. in pl. 4. a. and ſays the Juſtices tried the Deed by thoſe of York &c. 


4 Inſt. = , ah In Debt upon a, Leaſe for Years in B. if the Defendant plcads a 
Gol 3 Releaſe dated in Durham, this ſhall be tried in Banco. 11 Hen. 4, 
many Books 49+ Quzre. | 
as to this 

Point in Marg. and ſays that in ſuch Variety of Opinions he holds the Law to be that the Statute 9 E 
>. extends not to Caſes when any other Iſſue is join'd triable in the County Palatine, but only of + 
Deed pleaded in Bar in any Court at Weſtminſter; and that he grounds his Opinion on the Rccthlutig! 
of all che Judges of Englaid in the Exchequer.Chamber in 32 H. 6. 25. 


* Br. Juri 4. Ik an Iſſue be join'd in Banco which is to be tried in Durham gr 
ciction, pl Lancaſter, as whether Land be Parcel of a Portion tt. there, the Re: 


25. cires S. C. 


Br. Pro- cord (hail be (ent there to be tried, and when it is tried it ſhall be 
ceſs, pl. 134. remanded in Banco. * 11 Hen. 4. 40. b. f 19 P. 6. 12. It ſhail be tried 
cites 8, C. there and not in the County next adjoining ; for thele Places were 


but S. P. d . 
not fully ap. derived one of the Crown, 


r.- Br. Trial, pl. 27. cites S. C. by Hank and Culpepper 
my 8 C. cited Br. inque Ports, pl. S. at the End of the Cat 
1 Br. Cinke Ports, pl. 8. cites 8. C,——Br. Trial, pl. 0, cites S. C. 


Fitzh. Debt, pl. 112. cites S. C. 


See pl. 4. S. C. 5, If an Live be join'd in Durham which cannot be tried there, this 
and rhe ſhall be ſent in B. and they ſhall try it. 11 Hen. 4. 40. b. 


Notes there. 


6. It Iſſue be join'd in B of a thing triable in London, this ſhali not 
Fol-133- he tried in Banco, becauſe the Londoners have a Privilege not to 
come out of London. Quzre 19 H. 6. 52. b. 

7. But the Court may cry it there by Niſi Prius. 19 Y. 6. 52. b. 
8. Tf there be a foreign Voucher upon a Plea in ancient Demſne, 

this ſhall be tried in B. and after Trial remanded. 19H, 6. 53. 
See tit. Trial 9. I an Jflue be join'd in Banco of a Matter triable in Ireland, this 
(7. =) v!-5. thall be ſent into Ireland to be tried, and after Trial ſhall be remand- 


Notes there. ed. 17 D. 6. 5 3+ b. | 


Br. Trials, 10. By the Common Law, all chings alleged in Wales ſhall be 
pl. 39 Lites tried by the Sheriff of the next County of England, for elſe there would 
Vaugh. 40). be N Fatlure of Right ; for the Court here cannot try this in Wales. 
S. C cited 19 I, 6, 12, b. 
by Vaughan þ - | 

Ch. Ch. J. in the Caſe of Proceſs into Wales. Ibid. 404. Vaughan Ch. J. ſays that ſuch Trial vas 
firſt ordain'd in Parliament, thoꝰ the Act be not now extant ; nor that it is conceivable how it ſhould be 
otherwiſe, it being an empty Opinion that it was by the Common Law, as is touch'd in ſeveral 50oks, 
that knew the Practice but were Strangers to the Reaſons of it. For had the Law been that an Iſſue 
ariſing out of the juriſdiction of the Courts of England ſhould be tried in the next County to the Place 
where the Iſſue did ariſe, not only any Iflue arifing in any the Dominions of England out of the Realm 


might by that Rule be tried in England, but any Iſſue arifing in any foreign Parts, as France, —_— 
On, 


— 
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— 


x p here, that were not of the Dominious of England, might, parti ratione, be tried in 
Scotland, or . whereof there is no Veſtigium for the one or the other, nor does it ſort 
(HE oh the NK ule of the Law. Beſides Wales was made of the Dominion of England within 
any 'f Mcmor , viz, 12 E. 1. and whatever Trial was at Common Law muſt be beyond all Memory, 


rp no ſuch Trial for Land in Wales particularly, could be by the Common Law. Ibid. 408. 


| Illue be join'd in B. of a ching in Wales, which ſhould , 
-be N pet ſhall not the Record be ſent thither to be tried; but 
all be tried in the next County of England next adjoining thereto 5 


1t ih | 
| was a Realm of itſelf, 19 . 6. 12. 
becaule Ha * rw vouches another, and prays that he may be ſum- Br. Cinque 


Ports, pl. 8. 
'4 in Wales, the Proceſs ſhall not iſſue into Males, but to the *: , pl. 
Sheriff of the next Couuty adjoining. 19 I. 6. 12. or wool 


13. If a Manor in 7 be in 2 here oe wo 4 0 955 Pur 8 ay * 
riff of the County adjoining, to ſummon him in the ſald Ma- ern &< pl. 

the Short 6. 1 b. (I ſeems not to be intended that he wall enter . . © 
into wales and ſummon him there, but in his own County.) - Fulthorye. 


— Dd 


: Ch.] and that it was of the Manor of Abergaveney, which was a Lordſhip Marcher 
—. bet Fade King i] Capite. Vaugh. 407. in the Caſe of Proceſs into Wales. 6 


14. Jn a writ of Dower in any Court real [Royal] in Wales, if Br. Trials, 
they are at lune upon Ne unque accouple in {awftil Matrimony, the . þ any 
Court there hath not JPower to make out Proceſs to the Biſhop, but c;u,uc 


| the King ſhall write to the Steward there, to ſend the Record here Ports, pl. 8. 


in Bancum, and here Proceſs thall be awarded to the Biſhop. 19 Þ, 6. om 2 A 


12. cue and 
Newton. 8. C cited by Vaughan Ch. J. Vaugh. 410. in the Caſe of Proceſs into Wales; but ſays 
that this is againſt the Reſolution of all the Judges in Cro. 2 Car. fol. 34. [But ſee this Caſe which is 


intended to be pl.] 


15. Ik in the Court of a Lord in Wales a Deed is pleaded bearing : 
Date in another Seignory Royal, in this Caſe the one hath not Power 2 
to write to the other to try this Deed, and therefore it thall be ſent pl. 39. ci 


into the Common Pleas to be rried. I9 ID, 6, IZ, Br. Cinque 
; Porrs, pl. 8. 
cites S, C. per Newton./ | 


16. In a Formedon in Durham, the Tenant pleaded the Warranty of the 
Anceſtor of the Demandant with Aſſets in a foreign County, whereupon 
the Court awarded that tbe err go quit without Day. And the De- 
mandant, upon this Judgment, ſued a Writ of Error before the Biſhop, and 
aſhgn'd tor Error, that che Juſtices awarded that the Tenant ſhould go 
quit without Day, where they ought to have continued the Plea by Ad. 
journment until the Record had been removed. And for this Error the Bi- 
Jhop reverſed the Judgment, and Day given to the Parties before his Ju- 
\Kices where the Plea was pleaded; at which Day the Tenant was eſ- 
ſoign'd, and a Day given over, and at that Day a Writ came to remove the 
Record into C. h. und Day given to the Parties in C. B. And this Proceed- 
ing of the Biſhop was according to the Uſage there ; and after by the 
Advice of the whole Court, a Venire Facias iſſued out of C. B. to try the 
Ive join d at Durham. 4 Inſt. 218. cites Mich. 14 E. 3. tit. Error, 6. 

17. If a Foreigner is vouch'd in Cheſter this ſhall be ſent and tried there, In Formedon, 
4nd after ſhall be remgnded. But it is ſaid elſewhere that it ſhall be brought 3 | 
to the Bank by Writ of the Chancery. See the Regiſter thereof, &c. Br. Tell r 
Trials, pl. 130. cites 49 E. 3. 9. ks von- a Fo. 

reigner to 


Warranty in S. and the Juſtice ſent the Record to mo B. and when the Voucher was determined rhe 
DS Court 
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Court of C. B. ſent it back to the Tuſtice, without writing to the Chamberlain ; Per Dyer, who ſai 
he had ſeen ſuch Record; And Harrer agtced that this might well be in ſuch Caſe. Dal. 101. pl. z; 
Anno 1 5 Eliz, in Cafe of idle v. Spencer. | * 


18. 346 35 H. 8. cap. 26. 8. 88. In 4 any foreign Plea or Vonckes 
be pleaded, or made before rhe Fuftices of Wales between Party and Paity 
triable in any other Shire withinWales, the Fuſtices ſhall ſend the King i 
with a Tranſcript of the Record under Seal, unto the Fuftice of the Con, ty 
where the Matter is triable, commanding the ſaid Fuſtice to proceed to th, 
Trial thereof, which Trial he ſhall remand with the whole Record unto the 
Juſtice before whom the Plea or Voucher was pleaded. | 

19. K 89. In Caſe the foreign Plea or Voucher be triable within England, 
the Fuftice ſhall proceed to Trial thereof within the Shire of Wales where th 

Matter was pleaded. | 

20. In Dcbt on Bond for Non-performance of Covenants in aſſuring 

Land in the County of Cheſter, they were at 1/ue ww the Value, which was 
to be tried by the County Palatine, becauſe the Land lay there, but be. 

fore the Court had wrote to the County Palatine the Plaintiff pray d to diſcon. 
tinue the Suir, and it was granted ; for it was faid that the Record can- 
not be demanded bur at his Suit only. And Dyer ſaid that the Record 
ſhall be ſent to the F&/frce of Cheſter, and that the Court ſhall write to 
him as Officer immediate, and he ſhall thereupon make a Venire Facias 
to the Sheriff But Harper ſaid that the Writ ſhall be to the Chamber. 

lain, and that he thall make a Venire Facias to the Sheriff. Dal. 101. 
pl. 33. Anno 15 Eliz. Bidle v. Spencer. 


. — pa "_ 
nan Luk co: oa ww» ftbDaootcctt oo ac accahD9cc;c 


U ee Sus: ants 


1 


Voucher 
(B. b. 2.) 


* Br, Ad- 1. WW a Plea is pleaded to a certain Point, and an ad. 


See Tit (G) After Adjournment, what Plea may be pleaded. 


K zournment thereupon, the Party ſhall not plead a new Plea 
5 E. 8 not purſuant to the firſt. * 42 E. 3. 12. 44 All. 28. 
8. Q | 


Aſſiſe was adjourned, whether the Plaintiff ſhould have Aſſiſe of 10 I. Rent, or only of 40 s. Rent, and it 
was adjudged for the Plaintiff upon the Adjournment, and that the Aſſiſe lies of the 10 l. Rent, and the 
Tenant upon this would have pleaded in Bar, and was not ſuffered, becauſe they were adjourned pon a Point 
certain; Quod Nota. Br. Adjournment, pl. 11. cites 8 Aſſ. 10. 


* Br. Ad- 2. The ſame Lam tho” it be pleaded by an Infant, #* 44 E. 10. b, 


journment, 44 afl, 28. 
I. 2. cites | 3 47 | | 
& C. Br. Coverture and Infancy, pl. S. cites 8. C.———Br. Garranty, pl. 10. cites S. C. but not 8. P. 


Fitzh. Aſſiſe, pl. 56. cites and S. P. 


* Br. Ad- 3. But after Adjournment he may plead a new [lea purſuant and 
journment, proving the firſt. * 42 E. 3, 12. 144 E. 3. 31. 42 All. 4 


I. 1. cites 
C. Br. Adjournmem, pl. 31. cites S8. C. 


Br. Adjourn- 4. As if an Aſliſe was adjourned upon a Special Plea to prove the 
ment, pl. 1- other a Baſtard, which is but Evidence to convey him to the Jſſue 
11. S. C. ” that he is a Baſtard, and therefore in Banco he may ſay that be is a 
which was Baſtard 42 E. 3. 12. i 

Aſſiſe by W. | | | $ 

and E. his Feme againſt H. who ſaid, that where E. claimed as Daughter and Heir to R. T. that he is 
Son to R. T. Judgment &c. The Plaintiff pleaded by way of Eſtoppel, that in another Aſfiſe by her 
againſt this ſame H. he pleaded that R. T. was ſeiſed in Fee, and took 10 Wife, who had Iſiue this ans | 
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iu after during M's Life, took another Wife, and bad Iſſue E. the Plaintiff, and thereu E. rejoin'd 
| I Baſtard, and ſo demanded Judgment, in as much as H. confeſſed, that Goring M EL ide 
R. T. took another Wife, and had Iſſue E. the Plaintiff in the Eſpouſals, whereby it ſhall be intend 
ed that a Divorce was had be'ween R. IL. and M. his firſt Wife, and that the Eſpouſals between R. T. 
and the ſecond Wife continued all their Lives; Judgment if he ſhall be received to claim as Heir, and 
' thereupon they were adjourned to Weſtminſter ; And at the Day it ſeemed to the Juſtices that the Eſ- 
| oppel was not good; For E the Plaintiff confeſſed that H. was Son of the firſt Wife, and did not ſhew 
Divorce between R. T. and the firſt Wife, and by the pleading the ſecond Eſpouſals a Dizorce ſba!! 
rot be intended wnleſs allegea in Fact, and therefore the Court was of Opinion againſt the Plaintiff ; 
whereupon E. ſaid that . is a Baftard, to which he anſwered, that ſhe ſhall not plead this after Ad- 
-urnment ; For, per Kirton, where they are adjourned upon a Plea certain, they ſhall not afterwards 
plead a new Plea ; quod Finch copceſſit if it be not purſuant to the firſt Matter; but here it is as £vi- 
Auer in Affirmance of the Baſtardly, and thereupon Day was given till the Day after, at which Day the 
Plaintiff being demanded did nut come, and Judgmeat quod nil capiat per Breve. 


5. So if the [Plaintiff ſays the Tenant was born before the Marriage, 

upon which tyey are adzourned whether he ſhall have the Plea with- 
out concluding tuily that he is a Baſtard, he may in Banco ſay, that 
the 'Tenanc pending this Action was certified a Baſtard by the Ordinary 
in an Action between him and another, and upon which judgment is 
given, 18 E. 3. 33. b. 
6. In an Aſhſe againſt Baron and Feme, if the Aſſiſe be adjourned - 
imo Banz upon a ſpectal Point, and at the Day in Bank the Hus- Fol. 134 
band makes Detault, and the Wite ts there received, ſhe may plead NA 
the ſame Plea that was pleaded before. 3 BY. 4. 18. b. in pl. wu 


; | Caſus incerti 
temporis, Anon. S. P. Arg.-——-Br. Adjournment, pl. 32. cites S. C. and ſays, Note, that upon Ad- 
journment of a foreign Releaſe in Aſſiſe in $ank pleaded by Baron and Feme, [it was held! by ſome, if at 
the Day in Bank the Baron niade Default, tnere the Feme cannet be reſceived; tor their Power is onl 'y to 
try the foreign Deed, as in Cale of a foreign Voucher in London, and yet the Feme was reſccived. 


J. So ſhe may plead chat the Releaſe before pleaded was made in an- 
other Place than was pleaded before. 3 H. 4. 18. * 

8. Jf an Aflile be adjourned in Bancum upon a * certain Point, * See pl. 27. 
ſcil{cet, on a Challenge to a Plaine, ff this be adjudged as Challenge, 
pet he may rake another Challenge, and falſify the Plaine by as many 

uſes as he can. 17 E. 3. 34. b. 
9. And the other may maintain the laint by as many Things as he 
can. 17 E. a 1* b. £ 
10. In Allile, it the Tenan pleads Baſtardy in the Plaintiff, to which * Br. Ad- 
the Plaincitf ſays he was born during the Eſpouſals between his Fa- 3 
ther and Mother, upon which they are adjourned in Bank, whether 8 
the Plea be but Evidence that he 18 a Multer, the Tenant may lay accordingly, 
in Bank, that there wag a Divorce gc. between the Father acd Mother, but if che 
for this Is purſuant to his firſt Plea, ſctlicet, to prove him a Baſtard mw cara 
in the Court Chrifttan. 39 E. 3. 31. b. * 39 All, pl. 10. 8 

l : n | to the firſt 

Plea, it would be otherwiſe ——Fitzh. Baſtardy, pl. 18. cites S. C. 


11. In an Aſſiſe for a Rent, if the Plaintiff makes Title thereto, S. P Br. Ad- 
that A. was ſeiſed in Fee, and granted this to B. in Fee, who deviſed it burnment, 
in Fee, and the HZarties demur, becaafe the Plaintiff hath not ſhewn py [0 
torch the Deed oi Grant made by A. to B. upon which they are ad: Br. on- 
Journed, before themſelucs at Weſtminfer, the Plainciff may there ftrass de 
thew forth the Deed ; for thts. is plrftiant and enforcing the Matter Faits, pl ꝛ01. 
alleged before 38 Alf. 28. adjudged. = * 1 


but not 
n | 8. P. 
12. In an Aſſiſe, if the Tenant pleads that he is Heir to J S. who 
died ſeiſed, and the Demandant pleads a Matter to prove him a Baſtard, 
upon which they ate avjourneo m Bank, whether the ple be but 
IF | | dence, 


120 Adjournment. 


Evidence, (lalvts partibus rationabtlibus) the Demandant in Bank 
may tay that che Tenant is a Baſtard ; for this is an Intorcement Of hig 
lea betore, 42 Af. 20. adjudged. 
F. Br. 13, So if in an * Aſſiſe the Tenant pleads tn Perſon, or by Atta 
Aſſiſe, pl. hep in Abatement, a Ylea criable by the Aſſiſe, upon which it is ad: 
2 nes 0 igurned, he cannot plead in Bar afterwards. 50 E. 3, 19, b. adjudg'y, 
bor it ould Bur If the Party pleads a Natter of Record, or other Patter nor ri, 
be [19.] But ble by the Aſſiſe, and upon this it is adjourned, he may plead in Ba 
it was admit- alter. 0 E. 3. 20. f 
14. 80 it 


ted thay if he the Tenant in an Aſſiſe pleads by Bailif, after Adjoury. 


a Plea to the ment he may plead in Bar. 50 E. 3+ 20. 
Bar by Bai- | 

liff, Tas fo at Iſſue Nul tort, or if the Aſſiſe had been taken by Default, there he may at another Day come ix 
Perſon, or by Attorney, and plead a Plea in Bar, upon which Certification of Aſſiſe lies; but not at the ſame Day 
that the Aſſiſe is awarded upon Plea ef the Bailiff. Hut where a Man demurs in Law upon a Plex to 4, 
Writ, and it is adjourned upon Matter in Law, which is adjudged againſt the Tenant, there he may plead in 
Bar; but contra upon a Plea to the Writ, and Iſſue taken upon it, and it is adjourned but to know hoy it 
ſhall be tried; for there the Parties were ar Iſſue before, —Br. Trial, pl. 16. cites 50 E. 3. 9. $.C 
but I do not obſerve the Point of the Bai'iff there. | 


Ln - ..- 


ee 0,202 ©, 
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Aſſiſe in 15, Ik the Adjournment be for Difficulty upon the Iſſue, by wh 
Pais, if the County the Iſſue ſhall be tried, if it appears to the Court tha the Iſſue 


| ties ar . . 
4 l ©; is miſtaken, yet the Court hath not Power to make them reple:d 
ariſes m a 14 . 4. 10. 
Foreign Caun- oy 
ty, the Aſſiſe ſhall be adjourned into Bank to try the Iſſue, and if it be Fe the Parties ſhall replead 
there. Quod nota, Br. Adjournment, pl. 7 Cites 22 H 6. 19. Fitzh. Repleader, pl. 16. cites 8. C. 
and it was awarded that they ſhould replead without remanding the Aſſiſe, and that they need not re- 
plead all de Novo, but ſhould commence the Plea where it was faulty &c. 


9922 
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16. In an Alliſe, if the Tenant makes Title as Heir to J. S and the 
Plaintitt ſays the Tenant was born before Marriage, upon which the 
JParties are adjourned, whether the Plaintiff ought to conclude ful 
y 20s Je is a Baſtard, he may after plead a Releaſe in Bar. 18 E, 
2 | 


. 33. + | N . 
The Defen- 17. If an Aſſiſe for Difficulty be adjourned in Bank, the Ocfendant 
danr ſhall map plead the Releaſe of the FRET after. 


not plead a | | 
Releaſe at the Day of Adjournment upon another Point, unlefs.it was made after the laſt Continuance Br. 
Adjournment, pl. 18. cites 23 Afl 5. _——S, P. For he might have pleaded it at firſt; Br. Afliſe, pl, 
251. Cites S. C. per Shard. | 


See eee coc 


18. So if an Alſiſe be for Difficulty adjourned from one Seſſion to 
another, the Defendant may plead the Releaſe of the Plaintiff after, 
21 E, 3+ 23, 21 All. pl. 9. # : 
Both the 19. In an Alliſe, it it be pleaded that in an Aſſiſe by the Plaintiff 
Caſes cited he pleaded the Releaſe of the Plaintiff, and the Plaintiff did deny his 


ad ir till. Deed, and ft wag found by Verdict his Deed, and after the Plainif 
dem Verbis Was nonſuit; if this Plea be Wiourned (to inquire] wh it 
the one as be ſufficient to bar the Plaintiff in this to deny his Ben, 
RA oe Nn in B, may aver char this is the Deed of the 
Far Plaintiff, and waive t oppe 18 E. 3. 35. 1) All. 2%, 
ddpudged. 9 * 
2 . 8. C. and per tot. Cur the Plaintiff have the A | 
+ 223, C. - A n ma . 
Pickltznding the Verdict, which was annulFd by the Nozſuit wi the Adjourn — — Bie 


and thereupon the Defendant ſaid he would maintain that it was the Plaintiff by 
compell'd the Plaintiff to accept the Averment, tho' after a Demurrer. „ _ any 1 


Ir was ob- 20. In an Alne, if the Tenant pleads in Bar a Recovery againſt the 
Feed that PJaintiff, who makes Title before the Recovery, and the Tenant pleats 
Pat 
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he was of full Age, Upon which 


Adjournment. 


4 


2 


37 Bs 


6. UPON which the Parties demut, 


to ſhe 
when one bri 


Tide to himſe 
of this Poſſeſſion, 


wards, unleſs it was of the 


intended a Title of a Poſſeſſion had a lovg ! 


pl. 9. 


and this is adjourned in Bank, 


b. 


ime before the Sciſin of the Teuant. 


wh 


to ouſt him kram his geueral Title, without chewing how there was 


true Nesſon 


| compell'd 
* How: he came to a Title in Time b-fore the Bar, as in Tim? after it. But Kniver taid, that 
s Aſhſe of Novel Diſſciſin, and the Tenant pleads in Bar, and the Plaintiff makes 4 
of Time ſubſequent, there, becauſe the Law intends the Aſſiſe ro be brought by Colour 
he ſhall not be received without ſhewing How, becauſe he cannot come to it after - 
Eſtate of him who recover'd, by which Recover every Poſſeſſion between 
the Diſſeiſin and the Recovery is defearcd ; bur when one makes Title of Time precedent, it fall be 
32 All. 197. a. 


21, In an Alliſe againit two, if each takes upon himſelf rhe incire * Firzh, Ac- 


Tenancy, 
electing his Tenant, demars upon the 


him ; pon which the Juſtices of Allile adjourn them betore themſelves 


at Weſtminſter, (not in Bank) the Plai 
for upon this 


in the Country. 
by” This ſhould be Shard. 


djournment they are as they were in the Country. 
* 22 E. 3+ 5. b. F 23 Aſl. 16. adjudged. 


Pleas that they ſhould not bar 


jou 


ntiff may there elect his Tenant ; pl 


pl. 


cites S. C. 
accordingly, per + Thorpe, becauſe they were adjourned before the ſame Juſtices in the ſame Plioht as they 


and pleads leveral Bars, upon which the Plaintiſt, without ſiſe, pl. j 26, 
cites S. C. 

f Br. Ad- 
rument, 

19. cites 
18 
Br. 


22. And the Ilatntif may ſav al.er he hath elected one for his Te- Br. Aſſiſc, 


nant, that coe others are named- as 


pray to be diſcharged of their Pleas in Bar. 23 Aff, 16. adjudged. 


23, In an Afſile, if the Tenant P 
of the Plaintiff with Warranty, to wh 


Diſſeiſors, and therefore he may pl. 


leads the Releaſe ot the Ancettor g.. 
Ich the Plaintiff ſays that che An- 


me! 


255. 


(254) cites 
8. C. 
Ad joura- 
*. pl. 


ceſtor was ſeiſed tor Lite, the Remainder to the Plaintiſf in Tail, the cite, S. C 


Remainder to the right Heirs of the Leſſee, and after the Leſſee grante 


all his Eſtate to rhe Tenant, and after 


releaſed to him in Fee, with War- 


d and that this 
was by the 


Opinion 


ranty ; upon which the Parties demur whether the Plaintiff ſhall be of boch 


barr' d by 


All. 28. 44 E. 3. 10. b. adjudged, 


ture & Infancy, pl. 8. cites S. C. accordingly. 


the 


file 


Fitzh. Aſſiſe, pl. 56. cites S. C. according] 


Both the Year- Book and the Book of Aſſiſes report this Caſe in almoſt the very ſame Words. 


5 


Matter ſpecially 


4 E. 3.31. 


Day of Adjournment. 


nor 


S. P. Ibid. pl. 


is, and it is adjourned for Oifficulty to Yeſtminſter ; Benches; 
the Tenant cannot fay there, that he ro whom the Releaſe was made 
was ſeiſed in Fee; for this is not an Inforcement of his firſt Plea. 


ut becauſe 
Tenant 
was an In- 
fant, the AC. 


8 ; : Was re- 
manded to be taken at large, to inquire of the Seiſin of him to whom the Warranty was made &c.— 


Br. Aſſiſe, pl. 21. cites 8. C accordingly, and that the Tenant being an Infant, nothing ſhall be held as 
not denied by him, and therefore the Aſſiſe ro inquire of it. And Brooke ſays, Et fic videtur that the 
Aſſiſe ſhall be at large as well where the Defendant is Infant as where the Plaintiff is — Br. Cover-. 


7. 


4. I in an Aſſiſe it is pleaded, that Baron and Feme were ſeiſed s. P. Br. Ad- 

orce of a ſecond Fine, and not by Force of a Fine before, ſhewing journment, 

| upon which the Parties are adjourned to Weſt⸗ 

miniſter before themſelves, he may there allege an Office to prove him 
be in by the ſecond Fine; for this is purſuing the firſt Plea, and jn- 

forcing it. 44 All. 35. 44 E. 3+ 31. adjudged, : 


he ſhall not have new Matter nor Contrariant at the 


pl. 24. cites 
44 Al. 35. 
And it is no 
new Matter 
Contra- 
riant ; for 
31. Cites 


25. In an Aſſiſe, if the Tenant pleads 10 Bar a Fine and 3 S. P. Br. Ad- 
to which the Plaintick fays he was wichin Age at che Time of the Non? furnace 


claim ; upon which the Tenanr 0 
£ 


this be a Departure, the Tenant in 
I 


leads a ſecond Fine and Nonclaim when bl. S. cites 


arties are adjourned whether T. 04 
ank may ſay chat rhe Plaintitf tion w2e” 


Was whether he 


v a Man 


the Plaintitt maymake Title, and ine w How (tC. in Bank, 32 Aﬀt. 9. gend nor 


Aſſiſe, 
2550254) 


| r with him) puis darrein Continuance &c. See D. 132. pl. 78. Mich. 2 & 3 P. & M. Grene- 


£995 eites continue the firſt Iſſue there, or otherwile, if they remand the Record, 
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Adjournment. 


ſhould have was of full Age at the Time of the firſt Fine, notwithſtanding the Ad. 
4 

, Jourtiment. 1 Af, 6. | 

was received ; ard the Rea'on ſeems tc be, becauſe nothing was enter'd to maintain the ſecond Arſyer 
The Gate in Lib, Ali. 1. pl 6 is a DD, P bur the 2 Af. pl. 6. is S. P. ſo that it ſeems to be miſprinted 

Br. Departure, pl. 17 cites S. C. that the Plea was not received, becauſe it is a Departure 

Br Continual Claim, pl 7 cites S. C. that the Tenant cannot allege other Fine and Nonclaim at full 

Age; but that now this Nonclaim is ouſted by the Statute of 34 E. 3. 


—— — — — DD ůðn 
— - — — — — - — — — — 


r — 


S. P. Br. Ad- 26, In an Aſſiſe againſt A. and B. if A. pleads in Abatement that 5 
r is his Wite, and not named his Wife, and B. pleads in Bar, Upon Which 
5 C. — Plea it is adjourned in Bank, A. the Husband may there relinquij 
Br. Aſſiſe, his Plea in Abatement, and plead in Bar. 23 Aﬀ, 4. adjudged per 
pl. 250. [249] CUrlam, | 


Cites S. C.— 


Br. Waiver de Choſes, pl. 29 cites 8. C. 8. C. cited in the Argument of the Judges. And. 231 
Trin. 32 Eliz. in pl. 246. | 


Br. Peremp- 25. In an Aſſiſe of his Freehold in E. if the Tenant pleads the Fine 
= 12 of the Anceſtor of the Plaintiff, proving the Lands to be in C. in Abate, 
Brooke ſays ment of the Mrit, upon which lea the Parties are adjourned into 
ſo ſee that Bank, and adjudged no lea in Abatement, the Tenant may after 
ir is not there plead in Bar, tho' the AdJournment was upon a * certain Point. 
pes Þ 6. 0 All. 1. adjudged. | 

Adjournment, pl. 9. cites S. C. and M. 7 E. 3. accordingly. 

* See pl. 8. 


Firzh. Barre, 28. Tf upon a foreign lea the Paaties are adjourned into Bank, 
if the Tenant in Bank pleads a Plea inAbatement of the Mrit puis dat. 


A . A 
Fol. 136. rain Continuance, the Court there hath not Power to abate the Writ, 


is nor to put the Parties in Jfſue thereupon, becauſe they have on 
KC Power k try the Iſſue c. upon which the Record was Tent there 


Upon a Ver- 
aft in Affe 49 E. 21. b. 


of Novel Diſſeiſin the Parties were adjourned to Weſtminſter in the Exchequer Chamber before them- 
ſelves for Difficulty, andthere, at the Day, adjourned the Parties into C. B. and ſent all the Record of 
Aſſiſe thither, and the laſt Term one of the Defendants pleaded the Death of the other (who was found 


eld y. Stretch. Bendl. 42. pl. 74 S. C the Opinion of the Court was, that he ſhall not have the 
Plea, bat this Matter will aid him in Writ of Error if Judgment be given, becauſe now by his Death 
the Writ is page CET « Le. F. pl. 12. S. C. and ſays it was not allow'd, becauſe yhe Parties had no 


Day in Court to plead it; but after Judgment Error lies. 


* 


Firzh. Barre, 29. But upon ſuch new lea pleaded, the Court either ought to 


to ſhew the Cauſe, ſu that the darrain Continuance may appear thew. 


49 E. 3. 21. b. 
30. In Aſſiſe an Infant allaged Outlawry of Felony in Bar, and at ano- 


ther Day he was ſuffered to plead the Releaſe of the Plaintiff; Quod No- 
ta. Br. Adjournment, pl. 13. cites 14 Aſſ. 15. 


(H) When 


Dee an 4&4 Am o5 


— 


Adjournment. 7 123 


(H) When the Plea is tried what ſhall be done. 
| | Remanded or not. 


to a Franchiſe, and there is a loreign Voucher, upon which a 1 
Reſummons is ſuen in Bank; when the Voucher ts there tried, this ref Pow 


ſhall not be remanded to the Franchite, becauſe they have failed of er, and there- 
aht; for here the Conuſance was firſt granted upon Condition fore Re ſum: 


muy celeris fiat partibus Juſtitta, altoquin redeant. 12 Þ, 4. 28. „ 
7. ; 


mons, pl. 9. 
| cites 11 H. 
4. 27,— Br Conuſans, pl. 16. cites S. C. Br. Voucher, pl. 161. cites S. C. & S. P. by Hanke 
and Hill; but if the Record had commenced in the Franchiſe, {viz Salop) or in London, and the Te- 
nant vouches a Foreigner, it might be removed and tried in Bank, and remanded ; but otherwiſe in the 
principal Caſe ; bur Thirne did not agr<e to this Opinion. 


1. * the Conuſance of a Plea be granted out of the Common Pleas s. P. They 
E 


2. But if a Trial is in Bank upon a 1 Voucher in London, 
by the Statute of Glouceſter the Kecord ſhall be remanded, 11 0. 


28. 
x 3. Ik the Tenant in an Aſſiſe vouches a Foreigner, upon which the Br. T. ia, 
Plea is adJournes in Bank, where the ouchee demands rhe Lien, and pl. 71. cites 
the Deed of his Anceltor being en tO bind him to Warranty bears ca Haag 3 
Date where the Land 18, which 18 denied, pet this ſhall not be rere 
manded till this Iſſue is tried, becaule this is out of the Points of 
the Aſlile, to which flue the Oemandant 1s not Party. 17 Aff, 9. 

4. An Aſhle againſt 2 in [one] County, he one pleaded Releaſe made in Br. Dama- 
another County, and Witneſſes in divers Counties, which was denied, where- Hes, pl. 155 

| | : Cites S. C. 

upon the Athte was adjourned into Bank, and tried there, and found and Broolce 
Not his Deed. and the Plaintiff releaſed his Damages, and prayed Judg- ſys, that 
ment ot the Decd immediately, and had it, and the Defendant impri- hereby ir 
ſoned for pleading a falſe Deed, and Mich. 5. and Paſch. 8. according- ſcems that 
ly. Br. Allie, pl. 1 $] cites 6 Aff. e 
y. Br. Allie, pl. 119. [118] cites 4. . fan; 
s ed by the ju- 
ry of the County where the Land lies; for the foreign County cannot try the Damages. Br. 
Adjournment, pl. 12. cies S8. C. & S. P. accordingly. ——Br, Aſſiſe, pl. 133. cites 8 Aff, 15. S. P. ac- 
cordingly. And Brooke ſays, Et fic vide, that where nothing reſts but the foreign Matter, there the 
Juſtices of C. B. may give Judgment immediately, but the eng, * ſhall be inquired by the Aſſiſe, 
and that T. 7. and M. 15. is according'y ; Et fic vide, That upon Release pleaded and found againſt 
the Defendant, the Setftn and Diſſeiſin ſhall not be inquired, but only the Damages; for the Releaſe 
implies Confeſſion of the Seiſin and Diſſeiſin. Br. Adjournment, pl. 12. cites S. C. & S. P. but if 
the Plaintiſf releaſos the Damages, C. B. may give Judgment immediately.—--—2 Le. 41. pl. 55. cites 
8 Aſſ. 4 and 8 Af. 15. accordivgly, per Cur. Bur ſaid that this differs from the principal Caſe of Lucas 
v. Picroft, wherein Parcel of the Lands does remain not tried, which the Plaintiff cannot releaſe as he 
may the Dainages. —3 Le. 137. pl. 186. S. C. of Lucas v. Picroft In much the ſame Words, only 


6 Aſſ. 4. is miſprinted there, and made 6 E. 4,—— See the Caſe of Lucas v. Picrott in the Notes to 
the Pica next following. 


5. Where the Aſſiſe is adjourned tor Difficulty of Verdict, they may Ale was 
gi : 1 eought of 2 
give judgment here in C. B. 16 H. J. 12. a. per Fineux. _— M 
County of N. and as to one Acre the Defendant pleaded a Plea triable in a foreign County, wherenpon the Iſ- 
ſue was adjourned into C. B. and thence into the foreign County, where it was found for the Plaintiff. 
Judgment was pray'd for the Plaintiff upon the 16 H. 5. 12. but the whole Court e contra, becauſe 
there is another Acre which muſt be tried before the Juſtices of Aſſiſe, before which no Jndgment ſhall 
be given for the Acre tried. And the Aſſiſe is properly depending before the Juſtices of Aſſiſe, before 
whom the Plaintiff may diſcontinue the Aſſiſe, and the Verdict was remanded to the Juſtices of Aſſiſe 
2 Le. 41. pl. 55. 30 Elz. C. B. Lucas v Picroft. — 3 Le. 137. pl. 186, Paſch. 28 Eliz. C. B. S. C. 
in much the ſame Words. 
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(I) To that Place it may be adjourned, 


The Juſti- 1, Phe Juſtices of Aſſiſe havs! [Power to adjourn the Parties c- 


t Aſſiſe . . 
it they N Weſtminiter, or to other Place in itinere ſuv. 47 E. 3. 2. 


Writ of Si non omnes to them, or one of them, and one who is aſſociated to them hac vice, [if one of 
the Juſtices does not come, the other Juſtice and the Aſſociate] may adjourn the Aſſiſe in the Circuit 
for Difficulty, and thence to Weſtminiter if they will, and thence into C. B. and ſo they did, and this 
by the expreſs Words of the Starute, aud by 21 Afi 21. they may adjourn the Aſſiſe before them in an 
other County &c. Br. Adjournment, pl. 4. cites 12 H. 4. 20.—.—8. P. and in all theſe one after Feng 
ther. Br Aſſiſe, pl. 59. cites S. C. The Words (alibi & in itinere ſuo) in the Statute of Ma 2 
Charta, cap. 12. ſhall be taken * and beneficially; for they may not only adjourn before the ſame 
S in their Circuit, but to Weſtminſter, or Serſeant's-Inn, or any other Place out of their Circuit 

y the Equity of this Statute, ard according as has been always uſed. 2 Inſt. 26. : 


5 P. Br. A. 2, Juſtices of Aſſiſe may adjourn the Parties before themſelves from 


be 5 Day to Day, and as well after Verdict as before, and from this County into 
111. where Another County, and to Weſtminſter. Br. Adjournment, pl. 34. cites 48 
ie was ſo E. 3. J. and 47 Aſſ. 1. accordingly. 
One. — 
S. P. and at every Day they ſhall be demandable. Br. Aſſiſe, pl. 3 2. cites 47 E. z. 1.2. But B 
ſays, this ſeems to be before Verdict, and contrary after Verdict . wk TY 


3. In general Aſiſe they ſhall be adjourned by Proclamation 7i/} the 
next Aſfiſes. Br. Aſſiſe, pl. 401. cites 32 H. 6. 10. 


(K) In what Caſes. 


1. TIN Attaint Proceſs continued till they were adjourned before S. and 
T. at Cant. by Niſi Prius; Quod Nota. Br. Adjournment, pl. 


Io. cites 6 Aff 7. 
2. The Fury appeared between the King and the Party upon Iſſue, and 


becauſe the King's Attorney was Sick, the Court reſpited the Jury tor 4 
Days in B. R. Quod Nota; and this by Adjournment. Br. Adjourn- 


ment, pl. 25. cites 4 H. J, 8. 


For more of Adjournment in general, ſee Aſſiſe, Courts, Seſſions, 
and other proper Titles. 


(A) Ad 


0 


Admittance. Ad Quod Damnum. 125 
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Admittance. 
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(A) Admittance in Pleadings. What is. And the 
ah Effect thereof. 


I. TF2 Man diftrains for my Rent and gets Seiſin, and I releaſe to him, 
this is no Bar to me in Avowry upon the Ter-tenant for the ſame 

Rent; for the Releaſe is no Admiſſion of Diſſeiſin. Br, Avowry, pl. 

144 cites 15 E. 4. 8. per Littleton. 

2. Contra if I bring Aſſiſe or other Action againſt the Pernor ; Per Little- 


ton. Br. Avowry, pl. 134. 8. 
3. Tho' the Party admits an ill Writ, yet the Court hall abate it, if S. P. as 


they ſee it, as where the Original was Ex Aſſignatione where it ſhould be e V: 
Ex Dimiſhone. Br. Error, pl. 105. cites 38 H. 6. 30. 3 1 
rd, and 


he admits it, yet the Court ſhall abate the Writ. Arg. Cro. E. 425. cites 10 E. 4. and 28 H. 8. 13. 


Attaint by 2 upon Aſſiſe paſſed againſt them, one of the Petit Fury 
pleaded Outlawry ia the one of the Plaintiffs < tows the Date of the Aſſiſe; 
and it was held that he cold not; for it is dilatory, and the Tenant ſhall 
not have the Plea, becauſe he did not plead it in the Affiſe, but admitted 
both of the Plaintitis ro be able. Br. Nonability, pl. 27. cites 2 H. 
j The Admittance of the Party can not give Furiſcdliction to the Court 
of Admiralty, where of Right it has none ; tor that will be an Incroach- 
ment upon the Common Law. Admitted per Cur. 12 Rep. 77. 
6. Non Denial is only an Admiſſion of things which are materially al- 
leged ; Per Holt Ch. J. Skin. 690. Mich. 8 W. 3. B. R. in Caſe of the 
King v. the Biſhop ot Cheſter. - 

J. An Admitrance by pleading to an IndifFment does not make good the 
Inditmenr, as it would a Declaration ; per Holt Ch. J. 11 Mod. 227. 
8 Annæ, B. R. in Caſe of Queen v. Jennings. 


For more of Admittance in General, ſee Copphold, and 
. other Proper Titles. 


(A) Ad Quod Damnum. 


1. 2 E. 1. Stat, NR dains, that ſuch as would purchaſe new Parks 


.. ſhall have Writs out of Chancery to inquire concern- 
ing the ſame. 


* 
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2. H. 3. And Perſons dwelling beyond Sea that have Lands or Rents iy 
England, and will purchaſe Letters of Protect ion, or to make genera! itt. 
nies, they ſtall be ſent into the Exchequer, and there make Fines, and fro; 
thence ſhall be ſent unto his Chancellor or Lieutenant. 

3. &. 4. In like Manner they foall do that will purchaſe any Fair, Markey, 
Warren or other Liberty. Alſo ſuch as will purchaſe attermining of their 
Debts ſhall be ſent into the Exchequer. 
See F. N. B. 4. This Writ thall {ifue where an Abbot aliens in Mortmain. Br. Ad 


* * quod damnum, pl. 1. cites F. N. B. 221. 
220. a 
Goo : . B. $5. Writ of Ad quod Damnum was uſed in ancient Time, where the Te. 
224.(H) &c. nant of the King alien d, tho he had Licence, and notwithſtanding that 
he retook Eſtate again. Ibid. | | 

Je F. N B. 6. And it lies upon Grant of Liberties made by the King, and upon Pardon 
226 (C) to of Mortmain, and upon Pardon of Intrufion, and upon Office of bee granted, 
the End of 49 Foſterſhip &c. And it lies upon Aſſart of Wood, and upon Gift of waſte 
(H) Land, ani upon Leaſe for Tears of it, or upon Grant of free Chaſe. Ibid. 

10 Rep. 142. 4, If there be an ancient Trench or Ditch coming from the Sea, by which 
a. in Caſe of Boats and Veſlels uſed to paſs the Town, if the ſame be Popped in any 
_ Part by Outragiouſneſs of the Sea, and a Man will ſue to the King to make 
ch per à4 new Trench, and to ſtop the ancient Trench. &c. they ought firſt to ſue a 
Cur. andalſo \rir of Ad quod damnum, to enquire what Damage it will be to the 
the Regiſter ing or others. F. N. B. 225. (E) 


fol. 2 52. in 
a Wal 8. And if the King will grant to any City the Ae of Bread and Beer, 


Damnum. and the Keeping ot Weights and Meaſures, an Ad quod damnum ſhall 
| be firſt awarded, and When the ſame is certified &c. then to make the 
Grant. F. N. B. 225. (F) 

9. The River Thames is an Highway and cannot be diverted without 
an Ad quod Damnum, and to do ſuch a Thing ought to be by Patent of 
the King. Noy. 105. Hind. v. Manfield. 

Cro. C. 266. 10. It upon the Return of an Ad quod Damnum it _ to be Ad dan- 
pl 16. Mich. num vel Præjudicium of uo Man, the King may then Licence the ſtopping 
* Ca up of an ancient Highway, or diverting a Water-Courſe, or part of it, for 
— 2 the Concern is then wholly his own; but without his Licence it can never 
be done, tho” a better way be ſet out, and ſo return'd upon an Ad quod 
damnuin. Per Vaughan Ch. J. Vaugh. 341. cites Cro. C. 266. 267. the 
King v. Werd. 
So if the 11. It an Ad quod Damnum iſſues to enquire Ad quod Damnum vel 
pany ery præjudicium, a Licenſe for a Mortmain will be; One Inquiry is, Si Pa- 
22 tria per donationem illam magis ſolito non oneretur &c. 'T ho? the Return 
cence a be that by ſuch Licence Patria magis ſolito oneretur, yet the Licence it 
Mortmain, granted will be good which ſhews that Clauſe is for Information of the 
ae Co | ny that he may not Licence that which he would not, and not for Re- 
ſue any Ad ſtraint to hinder him to licence what he would, For by Fitz. F. N. B. 222. 
quod Dam. (D) the uſual Licence is now with Et hoc abſque aliquo breve de Ad 
num; for the quod Damnum. And when the King can Licence without any Writ of 
. : mw Ad quod Damnum, he may, if he will, licence, whatever the Return of 
of Non ob. the Writ be. Tho? it be faid in the Caſe of Monopolies, that in the King's 
faute, is Grant it is always a Condition expreſſed or implied, Quod partria plus 
ſuffcientiy ſolito non oneretur, but that ſeems but gratis dictum. Per Vaughan Ch. 
i J. Vaugh. 345. | ; - | 
T icons to do a thing which at Common Law might be done without it, that now it cannot be done 
without it. And that is all the Uſe of a Non obſtante; per Vaughan Ch. J. Vaugh. 345. 


8 ah. 


Lev. 220. 12. An Ad quod Damnum fraudulently executed (as where it was for 
72 I Jac. a Market, and tho* the next Market-Town was within a Mile and an 
Fend in Falf of it where the new Market was to be, yet the Writ was executed 
the Houſe many Miles diſtant) is a Ground for a Scire Facias to repeal the Grant. 


of Lords 2 Vent. 344. in Canc. Hill. 31 & 32 Car. 2, the King v. Butler. 
| 8 * | 13. 
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* 14" 689 V. 3. cop. 16. F. 6. for enlarging common Highways, enacts, An Ad quo. 


Damnum 


hat where any common Highway fall be encloſed after a Writ of Ad quod 

Hamm iſſued and executed, any Perſon injured or aggrieved by ſuch Inclo- and an + 

ure may complain to the Julſtices at the .Ouarter-Seffons next after ſuch In- nullins 
tion, who may hear and finally determine the ſame &c. But if no ſuch Dampnunm 


al be made, then the ſaid Inquiſition and Return, recorded by the Clerk of retura'd: abe 
der 


the Peace, to be for ever binding. ; urn 

; i 8 ; made 2 the 
Incloſing ſuch an ancient Highway, and ſetting out a Place for another in ſuchsa Place. On Appeal 
from this Order to the Seſſions, the /ncloſure is declared to be a great Nuſance to the whole Country. Seve- 
ral Exceptions were taken to this Order. 1. That it did not appear to have been at the next Duarter- Se / 
Alter the Order made. 2. An Exception was taken to the whole Purport of the Order; that it did e: 

appear by it, what the I ay to be incloſed was, or what the New Way. that there was no Certainty what 
the Subject Matter of "Appeal was; for this being a Method ordain'd by the Statute for making a final 
End of the Matter, it ought to appear very certain. It was held that this Clauſe does not alter the Na- 
ture of the Writ of Ad quod Damnum, nor the Proceedings thereupon ; that the Writ when executed 
is to be rerurn'd into Chancery, and the Sheriff is to return the Inquiſition indilate, and if the 3 
thereby ſees that there is no Harm in the Incloſing, ſhe may grant Leave to do ſo, and in Order there- 
to the Inquiſition muſt find it Ad Damnum nullius, and there can be no Foundation ot Incloſing without 
ſuch Return; and that tho' it be found and return d Ad Damnum nullius, yet none can lawfully in- 
cloſe without Licenſe or Grant to incloſe the old Way; for the Authority is not from the Inquiſition, 
but from the Licence; And the Appeal muſt be brought at the next Seſſions after the Inquiſition taken, 
and it muſt be by ſome Perſon grieved ; that in the preſent Caſe there being no Licence it is not by the 
Authority of the Statute, and therefore not ſuch as obliges the Party to appeal; and therefore, per tot. 
Cur. the Inquiſition was quaſh'd. 5 Mod. 45. Trin. 1 Ann, B. R. the Queen v. Ogden. 


For more of Ad quod Damnum in General, See Mortmaln, and 
other proper Titles. 


Advowlſon. 


(A) What Words will pals it. 


1: A Dvowſon will paſs by the Grant of the Church. Pl. C. 157. b. S. P. of 


cites ) E. 3. and in Marg. cites 7 E. 3. 5. Quare Impedit 19. Lane 7 
23). Mich. 13 Jac. B. R — Yelv. 6r. cites 6 E. 3. S. P. (but the Reporter adds a Nota, that Herle 


there faid this was in ancient Time; Ergo, it is not ſo now ; to which the Court ſeemed to agree. 


A 


2. Advocatio Medietatis Eccleſiæ is, when there are 2 ſeveral Patrons The Moiet- 


and 2 ſeveral Incumbents in one Church, one of one Moiety, and the A Lo 
urch, 


other of the other, and one Part of the Church and Town allotred to the r 
one, and the other Part to the other. But in the Caſe of Parceners Parceners or 
agreeing to preſent by Turn, where there is only one Church and one Jointenants 
Incumbent, it is AMiedietatis Advocationis Eccleſia, Co. Litt. 17. b. 18. has -: 
\ i 1 ty, every : 

one has a Part of the Church; but where to Churches are united and conſolidated, and the Patron; 

res to prefent, the one 2 Turns, and the other a 3 Turn, there either of them has the intire Church 
for the Time, + Cro. E. 696. pl. 22, Trin. 44 Eliz. C. B. Windſor v. Loveday & Fletcher. 


3. Appropriation, nor the Advowſon of it, will not paſs under the 
Name of an Ad vowſon; but Advoivion-will pals by Name of Zenement ; 
* , per 

© 
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Ad vowſon. 

per Cur. Hob. 304. in Caſe ot London v. Collegiate Church ot Sputh. 
well, cites 33 E. 3. where the King granted Licence to purchaſe Land, 
and Tenements in Mortmain, to the Value of 1008. aud allowed 6, 

Advowſons, and the Eiſoign is De placito terre. 
4. It is contrary to the Nature of an Advowlon to be a Thing of pr 
fir regularly, yet it may be yielded in Value on a Voucher, or may be 
Aſſets in the Hands of an Executor. Hob. 304. London v. Collegiate. 

Church of Southwell. 

Advocatio 5. He that has only the 44% Part of an Advowſon, may levy a Fine 
PORT r Nomen Advocationis Quartz partis Eccleſiæ, per Thorp & Finch, 
8 44. dut per Wich, it ſhall be De Terria [Quarta] parte Ad vocationis Eccle. 


Mich 6 E. ſiæ. Br. Preſentation, pl. 7. cites 45 E. 3. 12. 


6. Price v. | 
Ld. Windſor. Dyer ſaid, that the beſt 1 is to ſay that Fuit ſeiſitus de 2 partibus Advoca. 
tionis, & J. S. de tertia parte Advocationis. D 299. b. pl. 32. Paſch, 13 Eliz. in Caſe of Eveleigh y 
Turner. It ſhould be Advocatio Duarum partium Ecoleſiæ, and not Duæ partes Advocationis. 4 
Le. 36. in pl 45. Mich. 30 & 31 Eliz. C B. per Cur. obite r. ry 


Ss — 


5. O. cited 6. A Leaſe was made of a/l Hereditaments ſituate, lying, and being in g. 
Arg Bridgm. and the Gon was, whether the Advowſon of the Vicarage paſſed by 
8G citeg that Word (Hereditament;) and the Court held that it did paſs; for 


per Cur. tho' it does not lie in Livery, nor is it viſible or palpable, yet in a Vrit 


Hob. 304. of Right of Advouſon the View ſhall be given in the Church. D. 323. b. pl. 
in pl. 332. zo. Paſch. 15 Eliz. Anon. 


Mich. 16 
ac.—_—Ss. P. agreed Arg. Mo. 176. pl. 310. Mich. 24 Eliz. in Robert's Caſe ——S, P. accordingly 
bs Jones J. Jo. 23. Hill. 14 Jac cites D. 350. and 10 Rep. [65. b.] Whiſtler's Caſe. 


Cro. E. 16. . The King was ſeiſed vf the Rectory of D. and of the Advowſon of the 
163. pl. 4, Vicarage of D. and granted the ſaid Recfory with the 1 ac 


Anon. 8 F. „iam Vicariam Ecclgſiæ pred. And per tot. Cur. the Ad vowſon ol the 


and ſeems to 


be 8 C and Vicarage did nor paſs by theſe Words in the Caſe of the King, nor even 
held accord- in the Caſe of a common Perſon ; but Walmſley J. held that if he had 
ingly, be- granted Hecleſiam ſuam de D. it might have been otherwiſe. Le. 191. 


— is pl. 272, Mich. 31 & 32 Eliz. C. B. Aſhegell v. Dennis. 
another 
Thing than the Advou ſon, and every Thing mult paſs by its proper Name. 


b. Marg. pl. 21. by Name of Denny v. Aſtill. 


S. C. cited D. 350, 


8. After the taking a ſecond Beneſice, the firſt is ſo void that it cannot 
paſs by the Name of Ad vowſon; per Noy, Arg, Litt. Rep. 303. 


(B) Grants of the next Avoidance, Good. And 


Pleadings. 


1.F1RANT of the free Diſpoſſtion of the Church of B. is a good Grant 
of the next Avoidance, Br. Quare Impedit, pl. 133. cites 14 

E. 4. 2. per Littleton. | | | 
2. In . — Impedit the Plaintiff intitled himſel, by Grant of a Stranger 
de proxima Advocatione cum acciderit, and did not fbew in his Count that 
this was the next Avoidance, by which &c. Brian [awarded the Deten- 
dant to] anſwer. Brooke ſays, Quod mirum ; for at this Day the com- 
mon Uſe is of Neceſſity to allege, that it is the next Avoidance, Quod 
nota, Br. Quare Impedit, pl. 135. cites 19 E. 4.1. : 
| | 3, In 


1 


e 


8 1 8 aac * a. 


ere, ,, ao. a 


e 


4 4 


... Advowſon. . | 


3. In Quare Impedir, where the Tenant of the King grants Proximam 

Preſentationem, and dics, this ſhall hold Place againſt the King, and che 

Biſhop may preſent by Lapſe upon the King, before Office found; but 

when Office is found, the King ſhall have the Preſentment, and the 

Incumbent ſhall be removed. Br. Preſentation, pl. 24. cites 14 H. 

* bw} granted the zd Preſentation to an Advowſon, and died. His Feme Cro. J. 59: 

was endowed of the zd Preſentment. The Grantee thall have the gth Pre. Mich. 22 

ſemment; by Anderſon Ch. J. Cro. E. 791. pl. 33. cites 15 H. J. 3. Joc in pl. 4. 
/4 F | 
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j utton J, 
denied this to be Law. 


5. If a Man grants Proximam Præſentationem to A. and after, before Jenk. 236. 
Avoidance, grams Proximam Prajentationem of the ſame Church zo B. the pl. 13. S. P. 
ſecond Grant is vnd; tor it was granted over by the Grantor before, and *<cordingly. 


he ſhall not have the fecond Prefentment ; tor the Grant does not import it. 2 of 
Br. Preſentation, pl. 52. cites 20 H. 8. | being 


in | ſeiſed of an 
c 

ſon, granted the Frſt and next Preſentation to S. and afterwards granted Primam & proximam Advo- 
1 * Fan, the Church became void, and S. preſented his Clerk, who was — infti- 
tuted ard inducted; and then the Church became void again, and the Plaintiff preſented &c. Reſoly'd 
by 3 Judges, the 2d Grant was void ; for when the Patron had granted the firſt and next Preſentation to 
one; he cannot grant it to another, becauſe it is expreſsly contrary to his Grant; but perhaps if the iſt 
Deed had been loft before any Benefit taken of it, and ſo as it could not be pleaded, the 2d Grant might 
have been good. Bur Anderſon held thar the Preſentation ſhould paſs, and that ſo was the Intention of 
the Grantor, and that it wav well ſtand with the Law; As where 2 Parceners make Compoſition to pre- 
ſent by Turns, the Eldeſt heſt, and the Younger afterwards, if the Youngeſt grants Primam & proxi- 
mam Advocationem, it is in Law bur the 24 only, and yet the Grant is good enough; but by the Opi- 
nion of the other Juſtices it was adjudged for the Defendant. Cro. E. 790. 71. pl. 33. Mich. 42 & 43 
Eliz, C. B. Williams v. the Biſhop of Lincoln. 


6. During an Avoidance the Patron granted Primam & proximam Nomi- Jenk. 236, 


nationem Pr ſentationem & Inſtitutionem, cum primo & proxim* vacaverit. 4 35 
It was held by Fitzherbert and Shelly, that the Grantee ſhall not, have 11 


the Preſentation to this Avoidance, but to the next he ſhall. D. 26. a. the Patron 
pl. 165. Hill. 28 H. 8. Anon, granted Pri- 

a | mam & pro- 
ximam Preſentaticnzm & Advocationem Eccleſiæ de C. & Jus præſentandi ad eandem jam vacantem, ita 
quod licebit e idem the Grantee ad eandem Eccleſiam idoneam perſonam &c. hac unica vice tantum 
præſentare &c. Harper, Weſton, and Dyer held the Grant of the preſent Avoidance void, becauſe it 
isa mere perſonal Thing annex 'd to the Perſon of him who was Patron in Expectancy ad tempus Va- 
cationis; and like wiſe a Thing in Action, and in Effect the Fruit and Execution of the Advowſon, and 
not any Advow ſon, and yet the Executors ſhall have it by Privity of the Law; and to this Opinion Cat- 
lyne Ch. J. and Carus, and Southcore J. agreed; but Welſhe, Saunders Ch. B. and Whiddon 7. e contra; 
but all agreed that the (Queen may make ſuch Grant, tho” it be a Thing in Action. D. 282. b. 283. a. pl. 
28. 29, Paſch. 11 Eliz. Anon. S. P. and held that when the Church is void, it is not grantable but 
is a Choſe en Action. Quære. And. 15. pl. 32. Agard v. the Biſhop of Peterburgh ; and ſays that the 
like Caſe was adjudged Trin. 10 Eliz. in Caſe of Stephens v. Diſley.—— Mo. 89. pl. 222. Trin. 10 Eliz. 
Stephens v. Clerk & Diſlev, adjudged againſt the Plaintiff— 8. C. cited Bendl. 193. in Marg. pl. 
230. ſays the Opinion of Weſton was, that the Words (jam Vacantem) were only to ſhew what Church 
was intended, and that Dyer held that thoſe Words were void [or Surpluſage.] 


7. In a Quare Impedit the Plaintiff declared upon a Grant of the next Cro. E. 163. 


Avoidance; and upon demanding Oyer of the Deed, the Plaintiff ſhew'd 44 TP 
to the Plaimiff *s Father a Letter written by the Patron, that he had given vows For of 


bis Son, the Plaintiff, the next Avoidance. Adjudged that rhe Grant was and ruled 

not good without a Deed. Owen 47. Mich. 31 & 32 Eliz. Cripps v. clearly with- 

Archbiſhop of Canterbury. | V OY out Argu- 
2 1 525 | ment. 

8. The Dean and Chapter of H. granted the next Preſentation of a S. C. cited 

Church 70 B. B. and the Queſtion was, Whether this was a good Grant to; Rep 15. 

bind the Succeſſor by the Statute 13 Eliz. And Walmſley and Owen held 7, ad- 


= | f a judged that 
that it was not; for tho' it was not a Thing of which any Profit might 33 ** 


* 


made, nor any Rent reſerved, yer it is an Hereditament, whereof next Avoi- 


1 the 


* 
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dance of a the Statute intends that no Grant ſhall be made; but Anderſon Ch.. 
1 by e contra: For the Statute intends not to reſtrain them, but for ſuch 
ow” Charter, Things which are for Profit j and by reaſon thereof Prejudice may ac. 
was within crue to the Suoceſſor, which cannot be in this Caſe. Beamond J. was 
the Purview abſent ; & adjornatur. Cro. Eliz.*440. pl. 2 Mich. 37 & 38 Eliz. C. B. 
of this Act. Dean and Chapter oft Hereford v. Ballard. 


Wot, £44 * ata ow 8 — — — 


9. Leſſee of a Rectory for 15 Years, to which the Advowſon of a Vicarag, 


was appendant, granted the next Preſentation to the Vicarage to B. if 1. 
ſhould happen to be void during the ſaid Term of Tears then in Eſſe, and 
died; his Adminiſtrator ſurrender d the Term to another, who accepted it. 
Reſolved, chat tho? it was upon expreſs Limitation of the Vicarage's be- 
coming void during the Term, and not during the Years, yet the Grant 
of the next Preſentation was good, becauſe the Grantor ſhall not dero- 
ate from his own Grant, and therefore the Term, in ſome Reſpect, 
thall be taken to continue tor the Benefit of the Grantee. 8 Rep. 144 
Trin. 8 Jac. Davenport's Caſe. 8 + 
Jenk. 301. 10. A. was ſeiſed of an Adyowſon, and the Church being then full, 
pl. 69. S. C. granted Quod ipſe ad dictam Eccleſiam Clericum ſuum præſentare poſſit 
accoxgingly. Luandocungue &. womodocungue Eccleſia vacare contigerit pro unica Vice tan- 
| rum; ac iuſuper voluit & conceſſit, that this Grant ſhould. remain in Force 
Ououſque Clericum &c. ſhall be admitted &c. by his Preſentment, he muſt 
reſent upon the very next Avoidance, which, if he neglects, he hath 
oft the Benefit of his Grant; and Judgment affi rm'd in Error. Bulſt. 
286. Trin. 3 Jac. Starkey v. Poole. | 
Brownl. 165. 11. 7enant in Tail of an Advowſon, and his Son and Heir joined in 4 
Wirel v. the Grant of the next Preſentation. The Tenant in Tail died. Adjudged that 
— of the Grant was utterly void as to the Son and Heir, becauſe he had no- 
Paſch 1: thing in the Advowlon, neither in Poſſeſſion nor Right, nor in actual 
adjudg'd ac- Poſſibility, at the Time that he joined with his Father in the Grant. 
cordingly. Hob. 45. pl. 48. Sir Marmaduke Wivill's Caſe. 

12. An Incumbent ot a Church purchaſed the Advowſon in Fee, and dt- 
viſed that his Executor ſhould preſent to it after, his Death; and then, by 
the ſame Will, he deviſed the Inheritance in Fee to another. The Queſtion 
was, whether this was a good Deviſe of the next Avoidance, becauſe 
inſtantly, upon the Death ot the Incumbent, when this Will ſhould take 
Effect, the Church would be void, and ſo a Thing in Action, and not 
deviſable; but adjudged that it is good, according to the Intention of 
the Teſtator expreſs'd in his Will. Cro. J. 371. pl. 5. Paſch, 13 Jac. 
B. R. Pynchyn v. Harris. 

13. 12 Ann, Stat. 2. cap. 12. Whereas ſome of the Clergy have pro- 
cured Preferments tor themſelves by buying Eccleſiaſtical 3 and 
others have been thereby diſcouraged; Be it therefore Enacted by the 
Authority aforeſaid, That 11 any Perſon, from and after 29 Sept. 1714, 
fall or do for any Sum of Money, Reward, Gitt, Profit, or Advantage, 
directly or indirectly, or for or by reaſon of any Promiſe, Reward, Gift, Pro- 
it, or Benefit whatſoever, directly or indiretly, in his own Name, or in the 
Name of any other Perſon or Perſons, take, procure, or accept the next Awi- 
dance of or Preſentation to any Benefice with Cure of Souls, Dignity, Pre- 
bend, or Living Eccleſiaſtical, and ſhall be preſented or collated thereupon, 
that then every ſuch Preſentation or Collation, and every Admiſſion, Inſtitu- 

tion, Inveſiiture, and Induction upon the ſame, ſhall be utterly void, fruſtrate 

AL andof no Eftekt in Law, and ſuch Agreement ſball be deemed and taken to 

| be a Simoniacal Contract; and in ſuch Caſe the Queen may preſent ; and 

ſuch Perſon diſabled to enjoy the ſame, and to be ſubject to the Eccle- 
ſiaſtical Laws, as if ſuch Agreement had been during a Vacancy. 


1 (c) Demanded 


— 
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4 (c) 4 Advowlſon. Demanded by what Writ. 


* 
- 


\ TYRecipe quod reddut lies of ah Advowſon. Thel. Dig. 6). lib. 8. See T. Pra- 


cap. 5. S. 6. cites Mich, E. 1. Brief 855. cipe quod 
s 8 35 8 pl. 4. 


contra and the Notes there. A Man ſhall not have other Præcipe quod reddat of an Advow l 
than Writ of Right of 4dvowſon ;, for a Man ſhall not have Formedon of an Advowſon. Thel. Dig. 67. 
ip. L S. 7. cites Mich. 4 E. 3 162. and ſays ſee Brooke Przcipe quod reddat, 10 & 17. and that 


ib. 8. cap. 5, : g 
10 it n 2 d by Hank Hill 14 H. 4 33. of an Advowſon in Groſs; but ſeveral Fines were levied 
of Advowſons,' and cites the Regiſter 165. 


2. But it ought to be of the Advowſon of ſome Church, or of the 4th 
Patt of the Tithes f ſome Church at the leaſt &c, Thel. Dig. 64. lib. 8. 
cap. 5. S. 6. cites ich. 18 E. 2. Brief 825. where Writ brought De Ad- 
vocatione decimarum unius carucate terre cum Pertinentiis was abated, 


aud ſays ſee the Regiſter, Fol. 29. 


. Tc was ſaid that a Man ſhalf have Sire Facias of an Ad vowſon, and _ * 
Or an - 


3» f : 
alſo a Ciſavit. Thel. Dig. 67. lib. 8. cap. 5. 8. 8. cites Paſch. 43 E. e 4-040 
3. 15. of A Fine, 

; | : | F was granted. 

Thel Dig. 67. 1th. 8. cap, 5 8. 9. cites Paſch. 13 E.-3. Scire Facias 118. And out of Fines and other 
Records oftentimes in the Titles of Quare Impedit, and Scire Facias of Fitzh. 

Writ of Dover was maintained of an Advowſon. Thel. Dig. 67. lib. 8. cap. 5. S. 9. cites Trin. ) E. z. 


525, and Paſch. 13 E. 2. Dower 161. 163. Hill. 1) E. 2. 


4. It was ſaid by Kirton, that Tenant for Life ſhall have 9nd * de- 
orceat of an Ad vowion, and that Writ of Warrantia Chartæ lies of an 


Advowſon. Thel. Dig. 67. lib. 8. cap. 5. S. 8. cites Mich. 43 E. 3. 25. 
And ſays ſee Trin. 5 H. 7. 37. of the Ceſſavit, and Formedon and Ceſſa- 


vit was maintained of an Advowſon, Hill. 22, E. 3. Ceſſavit 46, and 
Paſch. 32 E. 3. Ceſſavit 24. 


Age. 


* * 


( A) in what Actions merely, vit hout Plea, the Parol 
a ſhall demur. 1 


1. TN Formedon in Deſcender the Paxol ſhall not demur for the gut in a 
1 Non age of the Demandant, unleſs ſomething be pleaded to Formedon 

which he cannot be Party to try it during his Non-age. 1) E. 3. 39. 2 the De- 

Ages. 13 E. 3. Age 11. Co, 6. Marka// 4. b. 13 E. 3, Age 96. üb- rough by 


| Judged,” becauſe this is a norit of Poſſeſſion. * = E. 3. 59.b, — an Igor, if 


50 >" | the Feoff ment 
of bis Anceſtor be pleaded in Bar «with Warranty and Aſſets, or a collateral Warranty without Aſſets, this 


Caſe is not within this Statute for tuo Caules, 1. That is an .4&ion Aunceſi re! droituvel, for nothing de- 


ſcended 


14 
** 1 . 


= ——_— 


ſcended but a R ight, and therefore had not any Freehold and Inheritance at the Time of his Death 
and therefore out of the Letter and meanirg ot this Act 2. The Formedon in the Deſcender ;, ;, 


8. P. becau'e 2. In a Formedon in Reverter brought by the Heir of the ©Oonor, 
ne 0-marcs the Parol ſhall demur for the Non age of the Demandant, becauſe he 
of the Hifi demanded a Fee, and this is a W ric of Right. 18 E. 3. Age 11. ab. 
of his An. judged. Cd. 6. Markall. 3. 48 E. 3. 33. b. D. 3. 4. Mat. 137. 2, 
ceſtor, and 12 E. 2. Age 145. adjudged. | 


there he | ug | 
ought to allege the Eſplees in the Donor. 6 Rep. 3. b. and ſays that with this agrees 18 E. 3. Age 11 
and 12 E. 2, Age 144. | { | . 

* Per Dyer in Baſſet's Caſe. 


But in For- 3. [80] in a Formedon in the Remainder of a Remainder tailed to 
medon w his Anteſtor, the Parol ſhall demur for the Non-age of the De- 


Remainder, 


tho“ he ge. Manvant. 3 E. 3. Itinere Nottingham, Age 72. adzudged, 


mands Fee- 
ſimple, yet becauſe his Anceſtor, whoſe Heir he is, never had Seiſin, nor took any Eſplees, (fo that in 
ſuch Caſe he ſhall allege Efplees only in that particular Tenant that had the Eftare, on which the Re. 
mainder depended) therefore the Tenant ( without Plea) cannot pray that the Parol demur, the Remaiz. 
der not having been in Poſſeſſion of any of his Anceſtors, and tne Demandant himſelf was the ficſt ina 
whom it veſled. 6 Rep. 3. b. 4. a. in Markhal's Caſe, ſays this was the true Reaſon of the Judgment 
in the Caſe of Sands v. — f 
The chief Reaſen that the Parol ſhall not demur in Formedon in Remainder, 7s, becauſe it is in a Suit 
to recover Seiſin and Poſſeſſion to him, «here none of his Anceſtors, whoſe Heir be is, had it before him. D. 138. 
pl. 28. Hill. 3 & 4 P. & M. in 6aflet's Cale. : 
In a Formedon in Remainder brought by an Infant, of a Remainder Jimited to his Father and bis Heir, 
(whoſe Heir he is) the Tenant, without any Plea pleaded, pray d that the Parol might demur; but after 
reat Deliberation the ſame was not allowed; for the granting the Parol to demur for Non-age of the 
Dennis is in his (the Infant's) Favour, and here it would be to hig Prejudice, when upon the Death 
of his Anceſtor the Land deſcends to him, to keep him out of the Poſſeſſion thereof till his full Age. 
6 Rep. z. Paſch, 35 Eliz. C. B. Markal's Caſe. | 


See Mich. 4. In a Sur Cui in Vita the Parol ſhall demur for the Non age of 


ry IS the Demandant without any Plea pleaded. 2 E. 3. * 63. adjudged. 


* This is miſprinted, there not being ſo many Pages. 


See (D)pl. 5. In a Writ of Warranty of Charters brought by an Infant the Pa 
AU. Cd col ſhall not demur for his Non age, tho the Warranty was made 
denies the t his Anceſtor, Temp. E, 1. Age 129, 


Deed, the 
Parol ſhall demur. 


The Heir 6, Jtta Writ of Right of Ward the Parol ſhall not demur for the 


pal pot. ve, Nonage of the Oemandant, tho? it be a Brit of Right. Tempore 


but the Lord E. 1. Age 128. adjudged. 


ſhall recover L 
againſt him by the Statute of Marlebridge, cap. 6. 2 Inſt. 112. cites 18 E. 3 Covenant 7. 


Sn Writ of Right of Poſſeſſion of the Demandant himſelf, the 
e hell Parot ſhall not demnr for the Non age of the Demandant, becauſe 
Caſe. = t is brought ot his own poſſeſſion. 4x E. 3. Age 38. adjudged, 
FO OE AE lH 0 | TREM + | Tx 

Diſfeifin by an I his own Seiſjn, the Te ded a_Feoffment of N. the A F Plain- 
e de de omg Kere rng rer , 


and per Littleton, the Parol ſhall not demur; for the Action is of the proper Seiſin of the Demandant, and 
not as Heir, and this is at Common Law, and not within the Stat. of Glouceſter, which ſpeaks of 


Writs 


as . 
_ Y —_— — — — — — * A 
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Age. 


5 4 


or Diſſeiſor. Quzre. Br. Age, pl. 67. cites 12 E. 4. 17. 


g. The Court ex officio put the Parol without Day without Plea or Pray- 
er of any, where the Demandanc was an Intant. Br. Age, pl. q1. cites 
It. Bed. 
, -4 10 Formedon in Deſcender in which the Demandant ſhall zo re- 
cover the mere Right, but a limited Eftate per Formam Doni of the Seiſin of 
be Donee, the Parol thall not demur by the Prayer of the Tenant, but 
he ſhall be anſwer'd within Age, unleſs any thing be pleaded againſt 
him to which he cannot be Party to try within Age. 6 Rep. 4. b. in 
Markal's Caſe, and ſays, that with this agrees 8 E. 3.9. 12 E. 4. 17. 
34 H. 6. 3. 40 E. 3. 42 E. 3. 13. E. 3. Formedon 96. 3 E. 2. ibid. 133. 
10. But in Aſiſe and Aſſiſe of Mortdancgſtor brought by Infant, there 
hecauſe there is a Jury the firſt Day, and 3 ſhall inquire of the 
Circumſtances, the Patol upon any Plea pleaded ſhall not demur. 6 Rep. 
4 b. cites 8 E. 3. 36. | 
11. Where the Parol ought to demur for the * of the Infant, 
the Court ought to award that it ſhall demur, tho the Tenant would au- 
ſwer. 6 Rep. 5. in Markal's Caſe, cites 8 E. 3. 10. ; ö 
12. It an Infant aliens within Age, and dies within Age, and his Heir See S. P. ad- 
Heir brings a Dum fuit infra Atatem, the Tenant may pray that the Pa- 2 2 
rol demur, and yet the Action did not deſcend . for it lies not for him Mit & 2 
who alien'd, becauſe he died within Age, and the Writ ſays Dum fuit P. & NM. in 
Aftatem. 6 Rep. 4. a. in Markal's Caſe [by the Reporter, as it ſeems.] of An- 


derſon v. 
13. H if the Heir brings Writ of Non Compos Mentis, the Tenant may Ward. 
ray that the Parol demur, and yet a naked Right, and no Action, de- 
Lads 6 Rep 4. a. in Markal's Cafe, by the Reporter, as it ſeems. 

14 It Inſant has a Seigniory by Deſcent, and the Tenant ceaſes or diſ- 6 Rep. 3. b. 
claims in Avotory made of his own Seijin, or if be is Baſtard, or Attaint S. F. accord- 
of Felony, or dies withcur Heir, he ſhall have Ceſſavit, Right upon Diſ- l 
claimer, and \V rit ot Eſcheat to demand the Land in lieu of the Ser- GG obiter 
vices ; and the Parol thall not demur, becauſe no Right anceſtrel de- - a 
ſcends to him for the Land, and it is but reaſon that he have the Servi- 
ces paid to him, or the Land in Recompence &c. D. 137. b. pl. 25. 

Hill. 3 & 4 P. & M. in Baſſet's Caſe. 
15. In Sci. fa. to execute a Fine, limiting a Remainder to the Plaintiff*s Dal. 35. pl. 

Grandmother, whoſe Heir &c. The Plaintiff appeared by Guardian, being 4. 2 
within Age, and rheretore the Defendant pray d that the Parol ſhould 80 24 
demur, but was ordered to anſwer over, becauſe he did zo? plead the Dyer and 


Deed of his Anceſtor. And. 24. pl. 52. Paſch. 4 Eliz. Sands v. Bray. . oft. 
p eld, that 
the Parol ſhould nor demur for Non-age of the Demandant, but where he demands of the Sciſin of 


his Anceſtor, as in Writ of Atel, Coſinage, or Entry ſur Diſſeiſin, whereas here it appears that no 
Poſſeſhon c ver was in the Demandant's Anceſtor ; beſides, he demands not any Land, bur only the 
Execution of a Fine, whereas the Paro ſhall demur in no Caſe but where Land is. demanded ; — De- 
tendant wers awarded to anſu er. Kclw. 204 b pl. 5. S. C. in totidem Verbis D. 210. b. pl. 
26. S. C. but S. P. does rot appear. — — D. 215. b pl. 53. S. C. but S. P. does not apprar.— 0. 
16. pl. 59. Anon. but ſeems to be S. C and S. P. accordingly, tho' the Infant had the Remainder by 
Deſcent, and tho, the particular Eſtate was determined in the Time of the Infant's Father; but that 
if the Defendant had pleaded the Deed of the Anceſtor of the Infant in Bar, the Parol ſhould demur. 
———Bendl. 121. pl. 152. S. C. that the Sci. fa. was brought by the Remainder-man in Fee of a Re- 
mainder in Tail to his Grandmother, fo that the Plaintiff is ina Manner a Purchaſor; For the Eftate 
Tail on which this Remainder depended was determined in the Time of the Plaintiff's F ather, and not 
before, and the Defendant not pleading any Warranty of the Plaintiff's Anceſtor with Aſlets, he was 
ordered to anſwer over. 10. 35. pl. 114. S. C in the ſame Words with Dal. 37 pl. 4.:-—— 
6 aj q 3. a. b. cires S. C. as adjudg'd accordingly after ſeveral Arguments and great Deliberation, and 
that the Record of the Judgement was ſhewn. Rod for the better appreher:ding the true Reaſon of this 
| Judgment, the Rules of the Common Law are firſt to be obſerved, ard then the Alteraticns made by 
warme. And as to the firſt, every Real At#ton is either Paſſeſſory, viz. of his own Seiſin or Poſſeſſion, 
or Anceſtrel, viz. of the Scifin or Poſſeſſion of his Anceſtor. And generally in all Real Actions poſ- 
teſſory, tho” he has the Land by Deſcent, and ht Tenant pleads the Deed of his Anceſtor with N 
| ö m . 


Wale of Aiel, Beſail, and of Coſinage, nor in Weſtm. 1. which ſpeaks of the Heir of the Diſſeiſee 


— - 
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the Parol ſhall rot demur for his Non- age; For the Law preſumes the granting it where the Demand. 
ant is an Infant, is tor his Benefir, leaſt for want of knowing his Efare, and te Truth of the Mate, 
he may be pre udiced in his Right deſcended to him from his Anceſtor. But when the Anceſtor die, 
ſeiſed, and the Land deſcends, and he takes the Profits, it will be prejudicial to the Infant to 1of h 
Poſſetfion, ana be kepr out till his tull Age. But when a Naked Right only deſcends, he is at no 


ſuch Prejudice, 


ms, I 


Ir is not call- 16. Actions Anc ęſtre! are of two Sorts, viz. one is called Anceſttel 
<d Attien Droturel, becauſe nothing deſcends from the Anceftor but a naked 
OR ht; and the other is called Anceſtrel Poſſefſory, becauſe the Anceſ. 


Drotural MY 


becauſe the tor died ſeiſed in Poſleſſion, and the ſame Land deſcended. 6 Rep. z. 
Action de- b. Paſch. 35 Eliz. in Markhal's Caſe obiter. F- 


ſcends, but | | 
CERT from the Anceſtor, for which Action of the Seiſin of the Anceſtor is given 


becauſe the Right deſce L . . 
to the Heir. 6 Rep. 4. a. in 8 C. And therefore if an Infant aliens within Age, and dies within 


Age, and his Heir brings a Writ of Dum fuit infra Ætatem, the Tenant may pray that the Parol de. 
et the Action does not deſcend; for it does not lie for the Alienor, becauſe he died within 


mur, and ot . or the / 
Age, and the Writ was Dum fuit infra Ætatem. So if the Heir within Age brings Writ of Nen Cm | 
pos Mentis, the Tenant may pray that the Parol demur, and yet a Naked Right, and no Action de- 


ſcends. 6 Rep, 4 a. ta Markhal's Caſe. 


17. As if Infant brings a Writ of Right as Heir to his Anceſtor, and 
lays the Eſplees in his Anceſtor, the Tenant (without any Plea) may pray 

that the Parol demur. 6 Rep. 3. b. in Markhal's Caſe obiter. 

18. In all Cafes when a naked Right in Fee ſimple deſcends from any 
Anceſtur (who was once in Poſſeſſion) to an Infant, there in any AFicy 
Anceflrel brought by him, the Tenanc without any Plea pleaded may 
pray that the Parol may demur. 6 Rep. 3. b. Paſch. 35 Eliz. C. B. in 
Markhal's Caſe. N 
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(A. 2) Age. By Statute of Glouceſter. 


| * In Mort- 1. Stat. Glouceſter, 1 F a Child within Age be holden from his Heritage af 
| 2 of _ 6 E. 1. cap. 2. ter the Death of * his Father, Conjin, Grandfather, 
| 2 abe, or Great Grandfather, whereby he is driven to his Writ, 


a Releaſe of 
bis Uncle with Warranty was pleaded in Bar, ard prayed that the Parol demur, and the other ſaid that 


this Statute is, that in Favour of an Infant the Inqueſt ſhall be taken immediately, and it was an- 
ſwered, that the Statute is in Writs of Aiel, Beſaile, and Cofinage only. But note, that the Statute 
is, that if an Infant be held out of his Heritage afrer the Death of his Father, Grandfather, or Great 
Grandfather &c, Quod Nota. Br. Parol Demur, pl. 15. cites 8 Aff. 12. | 
Some MS. of this Chapter before Printing came to us omitted theſe Words (his Father) which be- 
| ing ſhewed to the Judges in 8 E. 3. they were of Opinion that a Writ of Mortdanceftor was not with- 
N in this Law, and Fleta follow ing that Error rehearſing this Chapter, faith, Apud Gloc' proviſum fu- 
| it, fi Heres infra FEtatem petat ſeiſinam Conſanguinei, Avi ſui, vel proavi, & excipitur contra eum 
&c. omitting Patris ſui; but in the Print the former Error is amended, and accords with our later 


Books. 2 Inft. 290. 


And it is not to be thought, that the Wiſdom of the Parliament would provide for the Seiſins of fe 

them that were ſo far remote, as in the Writ of Beſail and Coſinage, and leaves unprovided the Seiſin f 

that. was in the Father, the next Anceffor of all &c. 2 Inft. 290. | fo 

; By the Words (after the Death of his Father) is neceſſarily implied the Aſſiſe of Mortdanceſtor, and ve 
in 


the Caſe of the Fathes is here put for an Example, for it extends to the Caſes of the Mother, Brother, Si- 
ter, Uncle, or Aunt, * or Niece, after the dy in ſeiſed, of all which Perſons a Writ of Mortdar- 
ceftor does lie, for all the ſaid Caſes are in equal Miſchief with the Caſe of the Father, and therefore 
are within the ſame Remedy. 2 Inft. 291. | 

At Common Law in Writs of Right, Entry ſur Diſſeiſin, Formedon in Reverter and Deſcender, Dum fuit 
infra Ætatem, and Non Gompos Mentis, and all other Actions Real founded on a Right deſcended to an Heir 
within Age in which Sein and Eſplees ouglt to be laid in the 2 evhoſe Heir c. the Tenant by Ex- 
eeption to the Perſon. of the Demandant ſo being within Age, ſhall ſtay the Parol until &c without 
leaded in Bar; but the Writ ought not to abate as the Stat. Weſtm. 1. cap. 46. ſuppoſes; 


any Plea 
— 1 foes: Bracton lib. 5. ſays, that Minor ante tempus agere non poteſt infra Ætatem, 8 
b af 


* 
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Guß Proprietatis, nec etiam convenire, ſed differetur uſque Mtatem, ſed non cadet Breve. Per Dyer. 


2% J, pl 22, 23. Hill. 3 & 4 P. & M. in Baſſet's Caſe. < 
D. ne Common Law it ſcems, that in Actions Anceſtrel poſſeſſory, as Aiel, Peſail, and Gſinage found 


oel Diſſeiſin or ortdanceſtar; ard therefore the Parol ſhall demur which is not remedied now 


Na 70 & M. in Baltlct's Caſę. | ; 
. (tteor it was ſoid for Law in a Formedon, and not denied, that Formedon in Recerter Dum fait infra 


of Act. frer the D f the Father or Grandt qui 
but of Actions taken after the Death of the Father or Grandfather, and therefore Equity &c. 
2 u ky 5. cites 34 H. 6. 3.— —— Br. Paro! Demur, pl. 4. cites S. C. accordingly ; but Brat ſays 
——— Legem inde ; for it ſeems that xo Action can be taken A Equity but thoſe where the Anceſtor 
22 iſehief, nor within the Letter or Meaning of this Act, for that none of them are Actions An- 
ceſtrel Poſſeſſory as has been laid. 2 Inſt. 291. 


7 Aiel, Beſail, or Caſinage, viz. Writs in Poſſeſſion, that there the Circumſtances ſhall be inquired, contra in 
Frits of Right, as here. 

Before 3 this Act, albeit the Anceſtor died ſeiſed, ſo as a Freehold in Law cas caſt ton the 
Hair, yet it an Eftranger abated, the Tenant in a Mortdanceftor, Aicl, Beail, or Coſinage, might 
here ewn that the Deinandant was within Age, and have prayed that the Parol might demur until the 
Ave of the Heir, as he may do when the Action is Anceſtre! Lroiturel, that is, when the Anceſtor has 
2 


icht only, and no Poſſeſſion, that is, no Freehold ard Inheritance at his Death, ſo as no Freehold 
and Inheritance deſcerd to the Heir, but a bare E ight, and no Poſſe ſſion; ard fo note a Diverſit be-. 


reeen an Action Anceftrel Droiturel, and an Action Anceſtrel Piſſeſſory. But at the Common Law, if in a 
Mortdanceſtor, Aicl, Betai!, or Colinage, the Tenant pleaded a F:oFment, or a Releaſe from a collateral 
Anceſtor with Warrznty in Bar &c. there left the Ina for want of Intelligence might receive Preiu- 
dice by Trial thereof during his 2 7 the Law in his Favour at the firſt gave him the Benefit of 
his Age, which when it was uſed for Delay to his Prejudice, this Act was made for his Relief therein. 


2 Inſt, 291, . 


And his Adverſary cometh into Court, and for his Anſwer allegeth a Feoſf- A Feoffmens 
ment, or pleadeth ſome other thing * whereby the Fuſtices award an Inqueſt vb I, ar- 
there, + whereas the full Inqueſt was deferr'd to the full Age of the Infant, \;"7 from 


the /e ame Ay. | 


nod the Inqueſt ſhall paſs as well as if he were of full Age. | ceftor is a 


ar to the 


Aſſiſe, and no Bar in the Afliſe of Alortdanceſtor ; and therefore this is to be intended of a Feoffment of &' 
collateral Ance ſtor with Warrarty, cr a Releaſe with Warranty from ſuch an Anceſtor, or ſuch other Aar 
ter, whereurto ile Infant, during his Minority could not anſwer, as hath been ſaid at the Common Laas: 


And the Rule of Glanvile is good, Gencraliter verum eſt, quod de nullo 22 tenetur reſpondere 15 
qui infra ætatem eſt, ter quod poſſit exhæredari; nec ipſi minori ſuper Recto reſpondebir donec Plenam 
hahuerit ætatem; And ſo is that of Bratton, Quod minor ante tempus &c. 2 Inoft. 291, 292. 


* This Error coutinueth ſtill in the Print; the Words of the Record are ( whereby the Juſtices 


atard the Age) and inſtead of the Age, the Print js (Inqueſt) which is Oppoſitum in Subjectô, for in 
the: Writ of Aiel, Beſaicl, and Coſinage, there could be no Inqueſt awarded before an Iſſue joined; 
nelkher could any Ir queſt in thoſe Writs inquire of Circumſtances (as in the Aſſiſe of Mortdanceſtor. 
or Aſfſe) but of the Iſſue pin d only ; and this alſo may well be collected by our Books, . 2 Init 


4 Theſe Words (whereas the full Inqueſt was deferr'd to the full Age of the Infant) are to be . 
ferr'd to the Mortdance ſtor only; becauſe in tnat Writ there appeareth a Jury the firſt Day, as in the Ac. 


ſiſc of Novel Diſſeiſin; bur ſo it is not in the Aiel, Beſaic}, or Coſinage, unleſs you will take In uct 


for Trial, and rhe Senſe is where Trial is a until the Age of the Infant, and then it may have e- 


vence to all the Writs named in this Chapter. as now ſuch pleading Trials and Proceedings, ſhall be 
in theſe four Actions as if che Plaincitf were of full Age. 2 Inſt. 291, 292. wr all, be 
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(A. 3) Age. By Statute of Weſtminſter r. 


The Miſchief E. 1. Stat. Weſt. 1 F any from henceforth purchaſe a Writ of Novel Dj. 
before this 7 
Act was, I. cap 47. ſeiſin, 
that if a Man had been diſſeiſed, and either the Diſſeiſee or Diſſeiſor had died, their Hoir being <vithin Are 
in a Writ of Entry Sur Difſeifin brought by the Heir of the Diſſeiſee, being within Age, or by the 
Diſſeiſee or his Heir againſt the Heir of the Difleiſor, being within Age, the Parol had demurr'd un. 
til the full Age of the Heir reſpectively, which was a great Delay, and is remedied on both Parts by 
this Act. 2 Inſt, 257, | 

This Statute is to be taten ftrifly. 6 Rep. 5. a. in Markal's Caſe. 


Albeit the Au 7 whom the Writ was brought as principal Diſſeiſor dieth le. 
e : 


294 iir fore the be paſſed, 


Wit of Aſſſe of Novel Diſſeiſin, yet the Heir or Heirs of the Diſſeiſor are within this Statute; for 
ſeeing in this Caſe here put by the Makers of this Law, true it is, that notwithſtanding the Purchaſe of 
the Writ of Entre ſur diſſeiſin brought by the Diſſeiſee againft the Heir of the Diſſeiſor, the Heir 
ſhould have had his Age to the great Delay of the Demandant, this is ſhewed for a Miſchief in this 
particular Caſe, to perſwade that the Law might be general, tho' no Writ was brought as by the Body 
of the Act appeareth. 2 Inſt. 257. 


This is to oy. 1 a 
— x; 7 hen oo 5 2 ; have * Writ of ny 5 Ge, againſt the 
of a Writ of Heir or Heirs the Diſſeiſor or Diſſeiſors (of what Age ſoever they be, 
Entry in the Per, and not in the Poſt, for the Words of the Statute be (Sur le Heir le Diſfeiſor) which 
is a Writ of Entry in the Per, and therefore if the Heir of the Diſſeiſor make a Feoffment in Fee, and the 
Feoffee dieth, bis Heir within Age, in a Writ of Entry againſt the Heir, he ſhall have his Age, for this 
Act extends but to the Heir of the Diſſeiſor, who ſitteth in his Father's Seat, and cometh to the Land 
without Conſideration; but other<ciſe it is of him that purchaſeth the Land of the Heir, for he and his 
Heirs are out of the Letter and Meaning of this Act; the ſame Law is of the Vouc bee and Price in Aid 
within Age 2 Inſt 257. 

If the Feme, Heir of the Diſſeiſor, taketh Husband, and hath Iſſue within Age and dieth, the Diſſiſ« 
brings a Writ of Entry againſt the Tenant by the Carteſie, and he prays in Aid of her within Age, he ſhall 
have his Age; for this is a Writ of Entry in the Poſt being brougnt againſt the Tenant by the Cunteſy, 
and ſo out of the Statute, 2 Inſt. 257. 

If there be to Brothers and a Siftcr, the elder Prcther diſſei ſeth one and dieth, and the Land deſcendet! 
to bis Brother, ard he enters and dicth ſeiſed, ard the Land deicerdeth to the Siſter within Zee; ina Writ 
of Entry by the Diſſeiſee againſt the Siſter, ſhe ſhall be ouſted of her Age by this Srature, wherein 
three things are to be obſerved. 1. That the Alediate Heir on the Part of the Diſeiſcr is withit, 
the Statute. 2 That tho' the Siſter is to wake herſelf Sifler ard Heir to the yourger Brc- 
ther, and not to be Diſſeiſor, for that her younger Brother enter'd, yet is le Heir within the Meaning 

this Statute to the Dyſſeiſor, and therefore to be ouſted of her Age. 3. That a Writ of Entry in the Per 

Cui in this ſpecial Caſe is within this Act. 2 Inſt. 257, 258. | 

Special Heirs, as in Gavellind, Borough Eneliſh, and the Siſter of the whole Blood are on both Sides witkir 
the Statute ; for tho" they be not Heirs by the Common Law, yet are they Heirs within the Intention 
of this _ — is to be taken benignly, being made for Expedition ot Juſtice, and to ouſt De- 
lay. 2 Inſt. 258. 


Writ of En- In the ſame wiſe the Heir or Heirs of the Diſſeiſce ſball have their Writs 
2 147 of Entry againſt the Diſſeiſors, or their Heirs, of what Age ſoever they be, if 
4 ed that Peradventure the Diſſeiſee die before that he hath purchaſed his Writ. 
the Tenant ; 
diſſeiſed the Couſin of the Plaintiff, and made himſelf Heir of F. Son of P. Son of B. Brother to bim cubo «vas 
diſſeiſed. The Tenant pleaded that the Demandant is within Age, and 'd that the Paro] demur; 
for the Statute is intended Son and Heir, that by his Nonage the Parol ſhall not demur, and this De- 
mandant is Coufin and Heir, therefore out of the Statute; and alſo. J. and P. who ſurvived the Diſſeiſee 
were of full Age, to whom this Action was given; Judgment per Stone, The Statute is general, where 
the Heir of the Diſſeiſee brings the Action againſt him who does the Wrong, that the Parol ſhall not demur 
1 his Nonage, wherefore Anſwer, by which he ſaid that he did not diſſeiſe, priſt &c. Br. Age, pl. 
18. cites 21 E. 3. 27. | | | 
This is to be ander ſtood as well of the Mediate as of the Immediate Heir of the Difſeifor, and therefore it 
there be Grand- father, Father, and Son, and the Grand- father is diſſeiſed and dieth, and the Father of 
full Age, likewiſe dieth, the Son is within Age, and brings bis Writ of Entry againſt the Diſſeiſor, 
he is an Heir within this Statute ; for he maketh himſelf Heir to the Grand-father, who v as the Dit- 
ſeiſer. 2 Inſt. 258. | 
So 


—_— 


Y Yum 


SAR 137 
o that for the Non-ages of the Heirs of the one Party nor of the other, the Entry in the 
II rit ad not be * abaied, nor the Plea delay d but as much as a Man can Fer & Cui, 


without offending the Law, it muſt be hafted to make + freſh Suit after the do De 2 
Diſſerj1n 3 had [fue 4 
Son and a 


ter, and died ſeiſed, and the S n enter'd, and died ſeiſad without Iſſue, and the Daughter enter d as 

. whom the Wrir was brought, and ſhe pray 'd her Age upon this Matter, 8 this Sta- 
tate is that by the Non age of the Heir of the Diſſeiſee, nor of the Heir of the Diſſeiſor, the Parot 
all oor demur where freſh Suit is made, and becauſe it was ſhewn how the Demandant made freſh 
Suit as well againſt the Brother, whoſe Heir the Tenant is, as otherwiſe, ſhe was ouſted of her Age 
by Award; for ſhe was alio Heir to the Diſſeiſor, tho* ſhe was not Immediate Heir to him; quod nota, 
Pr. Age, pl. 22. cites 23 E. 3. 25. N , | 

Writ of Entry within the Degrees upon ] iſſeiſin, the Tenant voc hd J. and pray d that the Parol de- 
mur, and the 8 ſaid, becauſe this Wric of Entry is within the Degrees, aud he is Heir to 
the Diſſeiſor, and this Statute wills that for the Non-age of the one nor the other, after the Diſſeiſin. 
the Parol ſhall not demur &c. and the other demurr'd becauſe this Statute wy where the Action is 
brought againſt the Heir of the Difleiſor as Tenant, and this Action is brought againſt another, and the 
en # couch" d, fo that he is vouchee and not Tenant, and therefore out of the Caſe of the Statute. 
Ouære. Br. Parol Demur, pl. 3. cites 27 H. 6. f. 
This Statute takes away the Age as well of the Part of the Tenant as of the Demandant in Writ of 
"Entry fur Diſſeiſin to the Anceſtor, if freſh Suit was made, as is adjudg'd in 24 E. 3. 46. For in ſuch Caſe 
becauſe a haked Right deſcends to the Heir at the Common Law, the Parol ſhall demur for his Infancy ; 
bur the ſaid Act is taken ſtrictly, and extends not to any other Action than Writ of Entry ſur Diſſeiſin. 
6 Rep. 4. b. cites 46 E. 3 tit. Age 76. 8 | 
Put at the Common Law, if the Grand- father was diſſeiſed and brought Aſſiſe, and died pending the 
Writ, and afterwards the Father brought Writ of Entry fur Diſſeiſin, and died pending the Writ; 
in this Caſe in Wrir of Entry brought by the Son of the Diſſeiſin down to his Grand- father, the Parol 
ſhould not demur for the Non. age of the Son, by Reaſon of the ſpeedy and freſh Purſuit which had 
been made. 6 Rep. 4. b. and ſays that with this accords 10 E. 3. 58. | 
» Here (Abatcment) is talen for putting off the Writ and Plea withaut Day until full Age, but the Writ 
Is not abated. | 
+ This (freſh Suit) is not to be under ſtood betaveen the Diſſeiſor and the Diſſeiſee, altbo the Diſſeiſor 
continue in Poſſe{jien 30 or 40 Years &c. But when the Diſſeiſor dies, then is the treſh Suit to be made, 
and that is regularly dithin a Near and a Day after the Death of the Diſſeiſer ; for within that Time con- 
tinual Claim may be made, which is in Law Recens & Continuum Clameum, and within that Time 
ay Bayes! of Death may be brought, which is Recens Inſecutio, & fic in multis aliis ſimilibus. 2 
Inſt. 258. 


0 And in like Manner this ſpall be obſerved in all Points for the Right of This Clauſe 


| ug | * 5 „ is to be un- 
Prelates, Men of Religion, and ot her, to whom Lands and Tenements can in derſtood of 


#0 wiſe deſcend after others Death, whether they be Diſſuſees or Diſſeiſors 3 eccleſiaſtical 


Perſons, that 
be Regular, and nt Eccleſiaſtical Perſons, that be Secular, for the Regular are Dead Perſons in Law, 
to whom no Lands (as this Statute ſpeaketh) can deſcend after the Dearth of any other; but to the Se- 
cular, as to Biſhops, Parſons, Vicars, and the like Lands may deſcend, and therefore they are not 
within this Clauſe, but within the former Branches of this Act for ſuch Lands as they are ſeiſed of to 
them and their Heirs in their natural Capacity. 2 Inſt. 258. | 


"And if the Parties in Pleadiug come to an Inqueſt, and it paſſeth againſ# 
the Heir within Age, and namely againſt the Heir of the Diſſeiſee, that in 
fuch Caſe he ſhall have an Attaint of the King's ſpecial Grace, without giv- 
ing any thing. | | | 
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(B) In what Actions he ſhall have his A ge. 
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„IN of Dower the PParol ought not to demur for Favour of · 8 2 vie 
Dower, and becauſe peradventure the Feme will die before if he had 
„F. 13. Curia. + 17 E. 3. 59. 12 E. 4. 12. e 
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Iu Age. 
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ſhould bare Quan. Attachiamenta, cap. 90 and 99. The Law of Scotland ig 
See Br. Age, accot dingly. 5 
I. 17. cites 8 C. — Fitzh Age, pl. 19. cites 8.0 — Mo 847. pl. 1148. cites Paſt}, 2 * 
4 Feme brought Dow er, and 1 1 Ter.cnants made Default, and 33 Judgment fy 4 
and Error was brought aid ſſigt ed, becauſe ore of the Tenants was withm Age; but adjudged it 
Error,—— Mo. 848. pl. 4149. Tri. 41.E1iz Harvey's Caſe, adjudged in Error accordingly, wizcr« b 
was afſign'd that the Tenant was within Age, ard cites Fleta, lib. 6 cap 42. [43] That Hzrcs Miaor 
| Annis20.[.21] non reſpondebit niſi in Caſu Dotis ; and Bracton, fol. 2 52. and Britt, Cap, 101. fol. ans 
—Same Books cited by Coke Ch. J. 3 Bulft. 135. ——3.Bulft. 135. Jones cited 34 E. 3. that in Dou. 
er the Heir hall not have his Age, to which Coke Ch. J. agreed, and ſaid it was very clear. 
If Dower be ſettled the Heir ſhall not have his Age; cited by Doderidge J. 3 Bulſt 142. as adjudged 
in 44 E. 3—— —S8, P. admitted by Coke Ch. J. 3 Bulſt. 136.——In er, if the Tenant vouches 
the Heir within Age, there in Favour of Dower he ought to ſhew a Deed. 6 Rep. 5. a. cites 11 E 
Voucher 13. 40 E. 3, f. 30 E. 3. 25. 10 E. 3. 31. | 15 
1 Firzh. Age, pl. 49. cites S. C. | Pio 8 
3 Bulft. 141. Doderidge | ſays that 2 Reaſons are given in the old Books, and admitted of in the 
later Books, why Age ſhall not be admitted in Dower ; 1ft, becauſe Dower is much favoured in Law 
and 2dly, becauſe this is a ſpeedy Suit, and therefore no Delay to be admitted in it; and no Miſchict 
ſhall hereby come to the Heir, becauſe ſhe ſhall recover 4 particular Eftate only for her Life, and © i, 
attendant upon the Heir, and ſhe is to be in of the Eſtate of ber Husbaxd ; and if ſhe ſhall have this Fa. 
vour in Law when her Dower is ſettled, ſhe ſhall have this Favour alſo in the Means to come to ir. 
—— Dower is demandablę againſt an 1 7 and he ſhall not have his Age; per Williams & Tanfield 
bei we in Court. Cro. J. III. pl. 8. Hill, 3 Jac. in Caſe of Smith v. Smith. : 
l ir. Error, (G. c) pl. 30. S. C. Fro 
la Writ of Dower, if futant be not Tertenant, he ſhall not have bis Age; but otherwiſc if he be 
Tertenant. Roll Rep. 325. Hill 13 Jac. B. R. in Caſe of Herbert v. Binion, 
See (D) pl. 1, à, 3, 5, 6. 13 Men *r Hal 
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Fireh. Age, 2. If d Feme brings Quod ei Deforceat upon Recovery had of 
* * a which the claims tu hold in Dower, the arol ſhall not Demur, 
5. C cited  VECAuie it is of the Nature of Mrit of Dower. 44 E. 3. 43. 


by Dode- | 
* J. 3 Bulſt. 141. as ruled that the Heir ſhall ror have his Age in this Action, it being only to re. 
ſtore her to her Dower. S. P. accordingly, becauſe the Title of Dower is materially in (Q:ef. 


© = 0 


tion; per Haughton ; Roll. Rep. 323. pl. 31, cites S. C. - S. C. cited, and S. P. ag reed, per (ur 
Roll. Rep. 251. Mich. 13 Jac. B. R S C. cited by Haughton J. 3 Bulſt. 138. and ſays that ſo 


is Fitzh. Dower 181. 6 H. 3. and 16 E. 3. Ibid. pl. 56. -S. C. cited by Coke Ch. J. Crooke ard 
Haughton J. Cro. J. 393. mn 


3. But if Tenant in D8wer be diſſeiſed, and Difſcifor dies ſeiſed, the 


Peir ſhall have his Age againſt the Feme. 44 E. 3. 43. 
* Fitzb Age, 4. m Attaint againſt the Heir ot him Who recover'd in the fir} Ac 
pl. 16 tion the Parol ſhall not demur for the Mom age of the Oeken dau 
Br. Age, pl. fOr the Miſchief ot the Death of the Petit Jury before his full Age 
hs 1 47 All. = Curia. 47 E. 3. 9. F Y. 6. 46. Curia. 
9. cites - E. 3. 7. S. P. per omnes, tho' he be Tenant and in by Deſcent. —S. C. cited 6 Rep. 4b. 
—8. P. by Haughton J. becauſe the qurors may all die. 3 Bulſt. 135.-137. and 8. P. by Doderidge]. 
Ibid. 140. and ſays that in this all our Books agree ——Tbid. 145. S. P. admitted by Coke Ch, J — 
S. P. by Haughton J. Roll Rep. 251. and T-id. 323. S. P. by Haughton, and cited the Books in the 
principal Caſe, and the ſame was agreed to per Curiam, and Coke Ch. J. and Crooke added this fur- 
ther Reaſon, becauſe it was pro Bono Publico, and ro puniſh a falſe Verdict. BIRD: 7 | 

Br. Age, pl. 9. cites 8 C. that in Attaint, notwithſtanding the Heir be Tenant, and in by Deſcent, 

et he ſhall not haye his Age; per omnes. Fitzh. Age, pl. 43. cites Sir Richard Walgrave's 

Cale, S. C. but S. P. does not appear. | 2 

If the next Heir of the Dead be within Age, he muſt bring his Appeal of Death within the Tear 
and the Day, according to this Act; but it hath been holden in many Books, that the Parol ſhould 
demar until bis full Age; and the Reaſon yielded therefore is, that the Defendant cannot wage Battle 
&c. But it hath been often adjudged, and approved by continnal Experience of latter Times, that it 
1 during bis Minority, and the Reaſon of Failer of Battle is of no Force; for that a Man above 
-0 Years of Age ſhall have an Appeal &c. and yer the Defendant ſhall be ouſted of Battle, and ſo it 
the Plaintiff in an Appeal be mayhem'd Ec. the Defendant ſhall be puſted of Battle, and yet the Ap- 


peal ſhall proceed. 2 Toft. 320. 


* Br. Age, 6. In Attaint agaioft the Heir of a Feofice, the 1 ol hail not De 
Ws . mur for Non-age of the Defendant; tor the (chief of a 


Age. 1 139 
ee dis full Age- 47 E. 3 9. Cutig. 9 Þ. 9. 45. Ciitla. t 47 fg Age. 


+ Br, Age, pl. 60. cites 8. C. and S.P. per omen 


The fame Law in Attaint againſt Tenant in Dower within Age, wSAL”) 
ho was the Feme of che Nero rr, and 18 endaw d of his Poſſeſſion. TT”, 
40 All. 20. adjudged. —— 

- £4 FTI Dower by Deſcent. Br. Age, pl. 38. cites 8. C. [ 


. | | 
„ ma Quare Impedit the Parol ſhall not demur for Mon age of Br. Age, pl. ; 
7 Defendant, becaute the Laple may incur during His “. * | 


* 43 All. * Age, pl. 75. 
& | cites S. C. 


wh 4* 7 - | 
2 BAR T247242S. P. by Doderidge J. cites 43 AM. pl. 22. —— —Lbid. 142. S. P. by Croke J. and 
i * 9 pP. by Coke. Ch. ]—— Ibid. 145. per Coke Ch. J. accordingly ; 4 Ap Wrong is 
lone, and it is a perſonal Action. j h 


8. 80 if the King preſents, in Right of the Heir in Ward, to the 8 P. nor the 
Church ot which another is Patron of che Grant of the Father of the Age ha 
Ward wich Warravcy of the Land to which this is appendant, who ed, fer Ag. 
left Aﬀets to the Ward, and the Patron ſues by Petition to the does not lic 
King to repeal his Prelentment, ſhewing the Matter, the Parol ſhall in Quere Im- 
not demur for the Non age of the ward tor the Milchiet of the Pan for tb 
Laple, and this Suit is in Nature ot Quare Jmpedit. 43 Aff. 27, ale che Heir 


is not Party. 


Br. Age, pL 
Kei Rep zug be 


45q. cites S 3 Age, pl. 15. cites S. C. 


1 9. an a Writ of Eſtrepement againſt an Infant, he ſhall not Have Br. Age, pl 
= Age, becauſe this action 1s in Nature of a Treſpaſs, and it is * cis 8. 
_—_ F 


4 ess C 


2 Inſt. 3 28. S. P. and cĩtes S. C. 


FT : 4 | S. C. cited D. 104. b. pl. 13. 
1. In 4ffiſe the Tenant thall not hape his Age, becauſe it is De Toe Paro! - 
fon tort Demeſne, and there ſhould not be any Delays in this Writ, Al! vor de 
38 E. 3. 27. Anjudged. 112 BYE T0 3h; e 


2 . 21 34 | ther of the 
- Plaintiff nor of the Defendant ; by the Reporter: 3 Rep. 50, 2 Iuſt. 41 1. S. P. 


"2 *Y Tn a Ceſſavic of his own Ceſſer, the Tenant ſhall have his Age, * Firzh. Age, 
being in by Deſcent, becaule he cannot know what Arrears to tender. 8 — 69. cites 


* 28 E. 3. 99. b. adjudgevd. Co. 9, Conny's Caſe, Bs, 7 2 E. 2. v 4 ingly 4 - ö 

232, adjudged. 30 E. 1. But other wile it is if he be in by Purchale. Wit, bot ; 

-Dubitatur 25 E. 3. 99. b. Contra 31 E. 3. Age ＋ 55S. adjudged, 1 Ibid. | 
k 46.4 9% th - $IKS , 381 mY ays the con- 


u was adjudg'd, 31 E. ;.———Ibid. pl. 88. Mich. 14 E. 3. which ſeems accorflingly—— Inf, | 


401, 8 P. according v.-- So P. admitted 3 Mod. 222. 
T 4 Rep. 4. b. cies S. C. . | | 
- + Phisis miſprinced, and ſhould be pl. 44. q . N 
Where an lofint claims by Purchaſe, a Ceſſavit ſhall lic againſt him. Co. Litt. 20 b. cites Pl. C. 
„e $toel's Caſe; and ſays that ſume have ſaid, that if he has the Tenancy by Deſcent, and be him- 
af ceſſes, Ceſſavit lies, and he ſhall-nor have his Age, becauſe it is of his own Celler, and ciĩtes 31 
EB. Age 34. but ys that other Books (as ſome conceive them) are e contra; and cites g E 3, 50: 28 
E. 3-99. 14 E 3. Age $3, 2 E 2. Age 132. and others, which Books do 1 prove that the Ceſſavit 
lies nor in that Caſe, but the contrary that he ſhall have his Age, to the End that he may at his full 
Ae certainly know what to plead, or what Arrears to tender; for the Land was originally charged with 
the Seigniory and Services. 6 Rep. 4 b. cites the Same Caſes See (C) pl. 12. | / 
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12. In 
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Is «Writ 82 12; In USrit of Partition between Coparceners, the Age does not 
Ae lie for the Oefendant ; for nothing is demanded but a Hartition. 
| hall nor” 9 . 6. 0. 8 H. 37 El. B. per Curiam. Contra 10 0. 4, 5, 

have his | | 4 

Age. Br. Age, pl. 53. cites 9 H. 6.6. 8 E 3. and Fitzh. Age, 115 —— Co. Lit. 171. a. b. 8. P. 2e. 
cove . whether this ſhould not be 9 H. 6. 6. b. which is according to Brooke, where nothing; 


— 


F ” 


. — 


- 


mentioned of Coparceners. 


Hob. 179. pl. 13. Ihe ſame Law is-of-a Partition between Jointenants and Te. 


214. S. C. ts in Common b Statute, Þ. 37 El. B. Curia. Hob, 
3 between et G:bſon. 8 5 _ * 


' -#* Itſeems © 17 In Per quæ Servicia, Defendant ſhall not have his Age, but 
po” be compelI d to artorn ; for ye is not prejudiced by his Ra 
. J. ment; for when he comes to full Age he may diſclaim to hold of 
tornment, pl. him, or lap] that he holds by lels Services, ding this At: 
41. S. P. cites tuxnment. 42 E. 3. Age 33. * 9 P. 6. b. Co, 9. 1 Conny 85. 32 E. 
, 3+ Age 80. adjudged, the Jnfant being a Purchaſor, * - 


t 2 Brownl. | 
84. 8. P. per Cur, and 8. C. by the Name of Crane v. Colepit Co. Litt. 315. a. (d) S. P. accord. 
ingly, whether he has the Land by Purchaſe or Deſcent. | n 
Refolved that in a Per quæ Servicia againſt an Infant, who has the Tenancy by Deſcent, he ſhall not 
have his Age, becauſe at firſt the Lord departed with the Land in nſideration of the Tenant's holding of him, 
and doing him Services, and paying to him Annual Rent, and the Tenant is called in Law Tenant Parayail 
becauſe the Law preſumes that hie has Bene fit and Availe over and above the Services that he docs, aud 
the Rent which he avs ro the Lord, and fo it would be againſt Reaſon and the Intent of the Creation 
of the Tenure, that when the Heir has the Tenancy Paravail by Deſcent, that he ſhall not pay the An- 
nual Rent &c, reſerved on the creating the Tenancy, and that is the Reaſon that the Heir of the Te. 
nant, who has the Tenancy by Deſcent, may be diſtrain'd for the Rent &c. Arrear, during his Ming- 
rity, and therefore ſhall not have his Age. 9 Rep. 85. a. Mich. 9 Jac. C. B in Conny's Cafe. 


* 


Co. Lit. 15, The ſame Law ig in a Quid Juris clamat againſt an Infant. 4: 
315- 2.5.” S. 3. Age 33. per Belknap lam to be adjudged. Contra 2 E. 2. 
9 "5% Age 78. | | 4 £4 | n | 


16, In a Per quæ Servicia, if the Tenant ſays that the Conufor is 
dead, his Heir within Age, the Parol ſhall not demur for his Non. 
age, tho* it may be that the Conuſor was Tenant in Tail; for it 
ſeems that the Heir, if he was of full Age, cannot come to plead it; 
but the Tenant may plead it, if it be true. Contra 2 E. 2, 4d 
| judged, 77 Age. . = | | 

Br. Age, pl. 17, Jt a Quid 7 * clamat by him in Reverſion againſt Tenant in 
© aria Dower, the Parol ſhall not demur for the Nonage of che Demandant; 
Quid Juris for be he of tuli-Age, or within Age, he ought to-warrant the Land 
clamat the £0 the Tenant in Oower, by reaſon of the Reverſton by Force of an 

Parol ſhall Act in Law. 13 E. 2. Age 121. adzudged. WT, | 


not demur YO; 
for the Nonage of the Plaintiff. 
8 r T2 


In id Ju- 18. But fk. an Infant in Reverſion brings.Quid Juris clamat againſt 
rs Com Tenant for Life, the JParol 1 85 to demur; tor he has a Marta 
2 again his Leffor-by Spectal Deed, to do which Thing the 151 
who pleads is within Age cannot bind him, 13 E. 2. Age 121. Curta. 
that as AA 2 * | 251 Sx 
leaſed ry * without Impeachment of Waſte, and if the Plaintiff will confeſs this, then he will attorn; 
but it was ſaid that rather than the Infant ſhall make ſuch Confeſſion, Age ſhall be allow'd him, and fo 
it was; ring, 3 Bulſt. 137). cites 45 E. 3. 5. 9 Rep: 95 b. 8. C. cited by Coke Ch.] 
* 8. C. cited per Haughton Co. Litt. 320. b. 8. E. accordingly. 


— |Roll Rep. 323. \ Why 
The Parol ali demar, becauſe the Plaintiff was an Infant and could not confeſs 4 Deed of Leaſe fr 
7 Life, without Impeachment - of Waſte pleaded in Quid Juris clamat. Br. Farol Demur, pl. 6. cites 4; 


Rokr 19. In 
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710, 35 a Writ of Meſue brought by Baron and Feme, in Right of See (E) pl. 
2 — the 4g Call * demur for the Non-age of the Feme. 3. S. C. 
. 3. A 85. dzüdge + : 8 | 
2 7 * LW: it ot Meine the arol ſhall not demur for the Nonage SAL 
effiOfmandant, becaule it is brought for che Torr, and Damage Fel. 139 
done to the Demandant himſelt. Temp. E. 1. Age 119. adjudged. Pa 
nE.3+ Age . adjudged Contra, Temp. 1 E. 1. Age 120. ad- in Markhal's 


P 
of A. — a” 
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I95* 24 Age. 
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ju a. MS 89 . 
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* Cafe, cites 

| S. C. accord- 
. and Tempore E. 1. Age 119, and 7 E. 2. Age 140.8. P. accordingly, becauſe it 15 not rea- 
Aro the Infant ſhall: be diſtrain'd for the — of the Meſne durin bis Nonage, and not have 
any til his full Age; but fince his Nonage will not privilege him From Payment of the Rent 
duringhis Nonage, the Law will give him Remedy alſo during his Nonage. 11 Rep. 85. a. in Conny's 
Caſes, biter, cites S. C 1 an | 5 | 


2 wel 3.3 + | F. : : | | f 
21. In Writ of Peſne brought by Tenant in Tail againſt him in 
4 if he binds himſelf to the Acquittal for Cauſe of the Rever- 


ſion, the Parol ſhall not demur for the Nonage of the Demandant. 
Temp, E. 1. Age 120. N We, 

2. u Concributione Facienda by one Coparcener againſt another, See E) pl. 
Parol ſhall not demur for the Nonage of the Tenanr, tha he ſaid Progr 
t his Anceſtor died ſeiſed, and ſine Contributione F 
hdg. 4 E. 2. Age 136. Adjudged. * | 
23. Ita Writ of Cuſtoms and Services the Parol ſhall demur for See (C) pt. 

cen 


the Non · age of the Tenant being in by Deſcent. 6 I, 3. Age 148. 2 * * 


a. S. C. cited per Cur. accordingly. 


F 24. Ira Man recovers againſt A. who dies, in Scire facias to execute * S. P. Br. 
it againſt his Heir within Age, he ſhall not have his Age. 47 E. Age, Pl. 


cites S. C. 


2.8. t9 . 6. 46, 18 E. 3. 33. + 23 E. 3. 22. 47 All, 4. || 28 A 17. for the Title 
Thorpe. x3 E. 3. Age 95. adjudged 8 E. 2. Ftinere Cant. bee by 


+. Cow the Recove- 
16.08; * of ; ws n ry; but in 
this Caſey if the Demandant had entered after the Recovery, and the Tenant had re-entered and died, 
and his kleir is within Age, he ſhall have his Age; for there the Judgment is executed. Fitzh. 
Ape, pl. 43. cites 8. C8. C. cited by Haughton J. 3 Bulft. 137). wks 14 pd « 
Br. Age, pl. 3. cites S. C. —Fitzh. Age, pl. 16. cites 9 H. 6. 47. but I do not obſerve the S. P. 


I 


+Firzh/ Age, pl. 99. cites S. C. and takes a Diverſity where the Tenements deſcend to the Heir from 
the ſame. Anceſtor, againſt whom the Recovery was, and where from another Anceſtor, and that in the laſt 
Caſe he "had his Age granted to him by Award, which ſhould not be if he claim'd from the ſame Anceſ- 
tor thut was Party to the Judgment. $f Rs 1 * 
| Fitzh. Age, pl. Wh. m 8. C.; Bulft. 147. S. P. by Doderidge J. and cites 18 E. 3. 34. 
22 3.22. 27 E. 3. , 7: EsG. 13. 5 a | ; . 6 * 
155 Kei. Fa. to execute a Jude mem the Heir ſhall not have his Age; for the Law adjudges that he can- 
7 1 F but that he is bound by the Judgment; per Doderidge J. Cro. J. 393. cites 18 E z. 
4. and 22 E. z. | b £6 | | 
_ I» Recovery again the Anceſtor the Parol ſhall not demur for the Nonage of the Heir; for the Heir 
and, bjs Tilt are bund by the Judgment. Br, Parol Demur, pl. 4. cites 34 H. 6. 3 %%/½½; „ 
r „„ 4 Mus «8 ts ASE. b | 


KY 
3 


enn , 1 
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1 ME fave Law in gebe e ro execs i aguilt th fre 
eir ot che Conuſor, by, ve his age. 2 E.. b ccd. 
1 . bh | 4 | s 8 , ; 8 1 1 | 12 ©» Fe. 
26. So it is if it be ſued againſt the Heir of a Stranger to the Fine. was brought 
1% „ adjudged, 2 E. 4, 19. b. 33 Erg, Ad vel Rog Nerat, 
. „ N wo | was in by-- // 


Be ks * | 4 1 5 p A ; . T, "3 N - 43+ 8 4 1 $323: 5» oy 5; | : Deſcent. — 
ee. 46. cites S. C. that he ſhall have his Age where he alleges a Title of Deſcent and Non- 
age in im 5 Quad Nota. —Fitzh. Age, pl. 21. Cites 8. C. 1 4 + Ll 1 Her 2 " TH * 

9 O 0 | | 27. ©? 4 N 


Delays are ouſted in 


Age | 


28. But if another than he againſt whom the Recovery was, died 
mg any # Maree Facias is ſued againſt his Heir, he ſhall have his 
I + 3. 33. 


Br. Execu- 29. Tf a Man recovers againſt an Abbot in Contra Formam Collati. 
tion, 17-2 onis, in Scire Facias againſt the Tertenant who prays in Aid of the 
cies? Heir within Age, the Parol ſhall not demur, 2 Þ. 4 16. b. 

Scive Facizas<.... ant; +. * | 41 111 iT, | 
upon Contra Formam Collationis the Tenant ſays that this Land was allotted to his Feme in Partition &c. 
and ſhe died ſeiſed his Heir within Age, and prayed Aid of him, and that the Parol demur for bis 
Nase, ſome held that the Aid lies, but not the Age. Br. Age, pl. 11. cites 8. C. See (K) pl. z. 


RR noi dT ood dn Bali 092 


Lin Sire 30. In a Scire Facias againſt the Heir of him againſt whom the Reco- 
2 very was, if the Heit be in by Deſcent of another Anceſtor than him 
againſt whom the Recovery was, he ſhall bave his Age. 23 E. z. 


the Hei, 0 22. adjudged, 15 E. 3. Age 95. admitted, 
1 8 3 | 
Fe he may ſhew how he is in by Deſcent, and ſhall have his Age. Br. Age, pl. 9. cites 4; 
. Fitzh, Age, pl. 99 cites 8. 1 2 | | | 
Fiezb. Age, 31. $0 tho' in this Cale the Anceſtor of whom the Þetr clatm'd by 
88 cnes Deſcent was in by Deſcent from him againſt whom the Recovery was, 
„ AERO ; 
Fitzh. Age, 32. In a Scire Facias againſt the Heir of him who accepted a ſpecial 
pl: 22, cites Tail by the Fine _ dead without ſpecial Iſſue, the Heir ſhall have 
C. ... his Age, 2 P. 5. 11. b. 12 admitted, | 
2 33. Ik a Pan brings Writ of Error againſt the Heir of him who 
he ſhall for recovered being within Age, and in by Deſcent in the Land, the Pa⸗ 
that reaſon T0l ſhall not demur tor his Non age, tho 9 he has a Re- 
have his Age. Jeaſe or other Matter to bar the Plaintiff, the which he has not 


a z fl. Knowledge to plead within Age, 47 All, 49. avjudged. | 
4 46.———FH ibid. pl. 60. cites 47 Aſſ. 4. if he was Tertenant and in by Deſcent ——6 Rep. 4. b. 


Br. Age, pl. 
. Cites 47 
— = 
ſhall ot 


ror. ——— 


; by all the uſtices; but if he bring 
Writ of Error againſt one, and Scire Facias againſt another, as Tenant of all the Land, the Defendant 


Writ of Error ſhall have his Age for the —_— and after great Debate, adjudg'd chat they ſhall im- 


mediately o to Examination of the Errors agai 
it ſaems K Hould be 9 H. 6. a. pl. 29. 
. 35. N 


Age. ; 143 


——_ —— 


e ne Wric of Error agaiot Him who was Privy wo the "A 
Sdament-reverſes” the Jule“; and after ſues a Scire,Facias againſt Fol u 
the Heir * r - i Land within Age, he chall have hi 
, 47 All. 4 per nvouy. PF: 5 * 
wel $ t a Man rev. rles a Recovery in Writ of Diſceit, and af An Infant 


ſues a Scire Facias againſt the Heir of the Alienee of the Land 4 
g | a 
within Age, he ſhall have his Age. Contra 47 Aff; 4. per Tank. {\ ina 
| Diſceit ; per Doderidge J. 3 Bulſt. 136. cites 8 C. ard 47 E. 3. 7. and ſays, that with this agrees 3 
2 2 the Caſe 5 - of a Writ of Error and no Age to be —— 3 Bulſt. 141. Dy 
deridge J. ſaid, that Error, Attaint, ard Diſceit in not ſummoning the Party as he ought to do, are al! 
of the fame Nature. — Roll. Rep. 326. in pl. 31. Coke Ch. J. agreed, that Age lies nat in Writ of 
| bei and yet there is no Book to prove it, but in a Diſceit there is a Tort. -t was ſaid, that 
the Reaſon why it lies not in Diſceit, is, for doubt of the Death of the Summoners and Viewers. 


Ag 1 3 57 ; 1 | | 

37. In a Scire Facias brought by an Infant, the Parol ſhall not 
demur for the N on- age of the Demandant. Temps E. 1. Age 119. 
2 Af Baron and Feme levy a Fine of the Land of the Baron, and s. C. * 
after the Baron dies, and the Coauſee dies his Heir Within Age, agatnff Arg 2 La. 
| the Feme brings Writ of Error, being Tertenant, but the Feme 2 Rep. 
ads chat {he claims only Dower of the Land, yet the Parol ſhall (83, 2 
Wut, becauſe the Feme may have other Title. to the and when fi 5. Her- 
this is reverſed, and the Dower is not demanded in this Action ag bert v. 1. 

in Quod et veforceat. O. 13 Jac. B. R. between Harbert and Binion, ug 

dubitatur upon Demurrer ; but after the Parties ſfay'd till his full Cen 1 


Age, and then ſited a Reſummoos, ſciltcet, Mich. 10 Car, Crooke and 
| aughton ]. 

chat the Patol ſhall demur ; but Doderidge ſtrongly e contra.——3 Bulſt. 134, &c. S. C. od 4 
cordingly, but Doderidge © contra +—— Koll Rep. 250. pl. 19. S. C. and Coke and Crooke thoughr 

e. licy, hut r Haugbton e contra, & adjornatur.——lIbid, 323. &c. pl. 31. 
Bee . held this former Opinion, but Coke, Crooke, and Haughton, held that Age ought ta 
Danes = Ms. 857. 4 1148. Herbert v. Bingham S. C. but nothing is mention'd as to the Plea 
of E. claiming nothing but Dower ; bar ſays that upon Argument ar Bar and at Bench the Age was 
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ped; becauſe he that pray d it was Tertenant, whereas had he not been ſo, he ſhould not have had 


49. Execution upon Statute Merchant ſhall not be againſt the Heir 8. P. nor 
dunog his Nonage. - Br. Age, pl. 33. cites New Book of Entries, Fol. init the | 
118, 119. * g Din 1 2 211 ; |; Conuſor. 

Ni T "54 WH 7 2 ” 5 A 7 5 i» N f j Br: A e, J. ; 
40. cites 8 E. 1. and Firth. Aſſiſe, 417. Aud quære if the ſame Law be not of Statute — Br | 
Age, pl. 33. cites new Book of Entries, Fol. 118. 119. | "ET | r 


7 


— x + * * 3 
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40. If the Diſſeiſor eaſes fer Life, and dies, and the Leſſee is im leaded, 
and makes Nefauyt after Default, upon which the Heir, of the Diſſaiſor 
e be reel ved, being within Age, he ſhall have his Age notwich-, 
ading che ſaid Statute, which ſhall be taken ſtrictly, becauſe it con- 
ole tue Comaon Law, and charges the Inheritance of the Subject. 2 
Le. 148. pi 163. Arg ſays it Was ſo holden g E. 3. ie lo ws 28:4. 2 
41. In Writ of Error 4p0h 4 Recovery againſt Tenant in Dower, the Age Mo. 342. pl. 
ſhal 1 Cited by Jones J. as 41 Eliz, "Williams v. ll, 465, Hill. 
92 | | . 4 5 | | 294 Elie _ 
lune; quod tuic conceſſum per Coke, Doderidge, and Croobke. ata, 
n 8 . e e e e 5 1.47 Caſe S U. 
adwitted. ———Cro, E, 557. pl. 14. Paſch. 39 Elia S. C. and S. P. by Fenner, but not being the eint 
un Queſtion the other Tultices raid rorhin r Fes 1 1. 8. C. l 
= W 5. 28 10 an Iofant's ſuffering a Recovery by Defau't, that he ſhall not avoid it by 


4 


# 


53. 
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42. Whete the Alion ſball be loft for ever, the Parol ſhall not demur; 

as in wm Caſe of a Quare Impedit; per Wich. Firzh..Age, pl. 55, cite; 
43 Aff. 20, «bo 

4 43. In Quaid Furis clamat an Infant cannot confeſs the Deed, if he be 

'Tenant, by reaſon that he is an Infant. Br. Age, pl. 57. cites ,, 


E. 3. 5. 
The Parol 7 In und ei deforceat againſt a Tenant, againſt whom the firſt Reco. 


— ek very did nor paſs, he vouched one as Heir, and tor his Nonage pray'd his 


it was upon Age, and had the Voucher, but not the Age. Br. Age, pl. 62. cites 4, 


a Recovery E. 3. 43. 
in Aſſiſe. 
Br. Parbl Demur, pl. 8. cites 8. C. 


Sel eto . ²˙ ö wt i oO 


45. In Præcipe quod reddat againſt an Infant, he may confeſs the Action 
as to Part, and pray his Age tor the Remnant, and ſhall have it; per 
Tank. Quod non negatur. Br. Age, pl. 9. cites 47 E. 3. 7. 
S. P. Br 46. Appeal brought by an Infant within Age, and becauſe it appegr's 
Age, pl. 66. by Inſpection that he is within Age, therefore it was awarded that the Pa- 


<0 4.2 I rol'demur till his full Age. Br. Age, pl. 16. eites 11 H. 4 94. H. 32 


pl. 68. cites E. 3. and Fitzh. Age 57. 

En 4.5 | | | ; 147 

S. P. and the Deſendant ſhall remain in Priſon in the mean Time; by the Juſtices. 
* Br. Parol Demur, pi. 9 & 18. cites S. C.— -—But Ibid. pl. 1. cites 29-H. 8. 11. ſays that an Infant 


may have Appeal of Murder of bis Anceftor, and it ſhall be by Guardian, and not by Attorney, and the 
Parol ſhall not demur at this Day, as was uſed in ancient g ö 


47. If an 5K be arraigu a, the Juſtices may have Diſcretion of him 
if he be of 4 Years &c. Br. Age, pl. 55. cites 35 H. 6. 11. 
48. It a Man recovers in Writ of Right in a baſe Court, and the other 
brings Writ ot Fazje Fudgment, r topos Me firſt Judgment, there the 
Heir of him who recover d in the baſe Court ſhall not have his Age in 
Scire Facias ſued to execute the Fudgment in the Writ of Falſe Fudgment ; per 
Chocke Arg. to which it was not anſwer d. Br. Age, pl. 61. cites $ 
E. 1 44% | | & 4 x £3 wel 44 
D. 136. pl. 3:4 In a Suit by Petition to the King, in Nature of a Formedon in Remain- 
2 3 by ac- ger, tor Lands in the Hands of the Kin 0 Attainder of the Duke of 
S Cl Somerſet, which Right of Remainder wee ed to him in Tail from an An- 
as adjudged ceftor of the Petitioner then within Age. Ad judged that the Parol demur 
accordingly, as well as if it had been in a Formedon in Remainder or Reverter; but 
quod mae: Sanders and the Ch. Baron were e contra. Dal. 22. pl. 4. Anno 3 & 4 
Mo. 25. in P. & M. Baſſet's Cale. r 
L 114. —— | | 
5. C. cited and agreed by Dyer accordingly. Dal. 37. in pl. 4. 


50. In all Real Act ions at the Common. Law, if the Tenant was within 
Age, and in by Defcent, he ſhould have his Age. Quod nota. 6 Rep. 
4. b. and-cites ſeveral Actions to that Purpoſe ; and then adds, viz. So 
chat the Law favours the Tenant wichin Age, chat has the Poſſeffion by 
f | Deſcent, more than the Demandant Who has only a Right by Deſcear ; but 

5 the Stat. of Weitm. 1. takes away the Age of the Tenant in Writ of En- 
try N en le Per. 3 5 ant C. B. hat. | 0 
. $1. In Hire Facias upon a Judgment in a Writ of Falſe Fudgment,. 
Heir ſhall not have his Age. Roll Rep. 325. 326. Hill. 75 Jac. B. R. 
Pata re. in Cuſe of Herbert v. Binion, cites g E. 4. 19. bb. 


; 52. In Caſes of Neceſſity, and pro Bono Publico, no Age is to be ranted; 
as in the Caſe of Pre entment, where Lapſe Vs ole before 1 full 
Age. 3 Bulſt. 142. Mich. 13 Jac, by Croke J. Arg. | 


$3. In 


Age. LES 
I bere an Infant does a Z. bing en auter Droit, as if he be Officer or 
For, in ſuch Cales the Benefit of his Age being, only for Delay, 
all not be allowed him; per Croke J. 3 Bulſt. 142. his 
" 54 Ita Man has 2 Fines, and a Writ ot Error is brought to reverſe the 
fp, er the Terteuant thill have his Age; per Coke Ch. J. Roll. Rep. 
251. Mich. 13 Jac. in pl. 19 
"78. The Heir ar Law fhall be allowed his Non-age upon a Writ of 
Error brought 70 reverſe a common Recovery ſuffered by his Anteftors to the 
Uſe of himiclt and nis Heirs, and che Parol ſhall demur quouſque &c. 
forche Law takes Care to preſerve the Eſtates of Infants who cannot 
take Care of themſelves. L. P. R 47. cites the Ld. Jefferies and his 
Lady's Caſe. S W. & M. B. R. | 
$56. Debt is brought againſt B. upon a Bond as Heir of AB. pleads 
Riens "45 Diſſent prater a Reverſion aſter the Death of C. The Plaintiff 
takes his Judgment * Aſſets quando acciderit ; then B. dies, and aſter- 
wards C. dies, and the Plaintiff, ſetting forth all this Matter, brings 
his Sire Facias upon this Judgment againſt the Heir and Tertenants of 
B. The Heir appears and pleads, that he is infra Ætatem, viz. of the 
Age of 18 Vears, and prays that the Parol may demur quouſque &c. 

The Plaintiff demurs, and the Court upon Argument were of Opinion, 
that he ſhould not have it, becauſe Judgment was recovered againſt his 

Father, and the Eitate was bound thereby, quando acciderit, and that 

this Proſecution was only to have Execution of that judgment. L. P. 
R. 47 cites Lee's Caſe, 2 Annæ B. R. | | 
$7, A Writ of Error was brought in Ireland againſt an Infant to re- In this Caſe 
verſe a Common Recovery, and had Judgment that the-Parol ſhould demar. Calcof Wer | 
Upon this Judgment Error was brought in B. R. in England, to which pert v. 
the Infant pleaded his Age. The Ch. J. and two. other Juſtices (the 4th Brown, 
Juſtice being Plaintift) held that this Plea could nor hinder B. R. here [Binion] 
tromconlidering the Judgment given in B. R. in Ireland; that if ſuchJudg- yo G * 
ment there was good, it will be affirm'd, and the Errors in the Recovery which _ 
cannot be looked into, and the Detendant will have the ſame Advantage would go- 
#8 if this Plea had been allow'd ; but it the Plea was not good, it wood vern this 
be ſtrange to allow. it here only to make an ill Plea good, and thereby N | 
let the Party have the intire Benefit of an erroneous Judgment, and fal ls held, that 
directly within the Rule of Non debet adduci Exceptio ejuſdem rei, that Caſe 
cujus petitur Diſſolutio; It the Defendant had joined in the Aſſignment came not u 
ot Errors, it would not have waived the Benefit of his Nonage, becauſe 8 
chat is adjudged to him by B. R. in Ireland; and Judgment that Defen- yas upon a 
dant anſwer to the Errors aſſign d. 2 Ld. Raym. Rep. 1433. Mich. 13 Plea of Non- 
Geo. 1. Forteſcue Aland v. Maſon. e „ one, of 
Error, which was allowed, and well; but to bring it to this Caſe, it ſhould have been of the ſame 


Piea of Non-ape to a Writ of Error brought upon the t which allowed the Non- age in the 
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(C) mn what Actions upon Pha pleaded the Parol ſhall 
LF M Replevin againſt an Infant, ff he avows upon the Plaintiff, and 
by Plaintiff ſhews forth the Releaſe of the Fathef ot the Infant to 
2.0 by leſler Services, yet the Parol ſhall not demur. 48 E. 3. 
23+ Vs Fin 7 n enn 


* uch 


Treſpaſs Vi & Armis againſt au Infant who juſtifies for a Rent, 


like, as Heir to his F e i che other thews forth a Deed ot 
EP. the 
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. . MM 


but he 


S. P. and fo 
in Aſſiſe of 
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ortdan- 
ceſtor 


— 
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A? $i wes i FFD 11 | HILL. / (4 | "7 8. 17; 
1 8 but 4 ds fotobſerve S. P. ich. Age; pl. 17. cites 8. C. but ſeems not to be S. P. But fo 
pe + Firth, + 25, tires It Cant. Mich. 20 E. 2.4 —S.P. admitted in the Caſe of Hawtree v. 
FT. See ( ; 14 4, & TY * ; 4373+ 7 7; 3, 2 , 411 | 

2 oft. 8g. cites/11 H. 7, 22. That if a Man by. Obligation binds himſelf and his Heirs to pay him 
100 l. at ſuch a-Fealt, and if he pay ir not ar that Feaſt, that then he and His Heirs ſhall pay 10 |, for 
every Quarter it fall behind, the Oblizee dies, and leaves Aﬀets in Pre fimple bis Heir toithin Age, he 
ſhall have his Age, and ſhall nor pay this 10 l. incurr'd during his Minority after his full Age. 
* Br, Aid 5. Ho in a Wriz of Annuity agatnſf an Peir he ſhail have his Age, 
eee betraut de may diſcharge Hinilelf by ſaying he dad Nothing by Ve- 
SC (cent. Contra 11 . 6. 70,0, ä 
Firzh. Age, the: Fa, 
pl. 17. cites ð. C.. 8er (K) pl. 7. 8. C. 


In ſuen Caſe 6. Solf a Man ſues Execution upon a Statute Merchant againit an 
Dll bave Heir within Age, and outts him by it, an Alſiſe lies for the Deir, for 
he hall have his Age. 23 E. 3. 21. U. Curia. 18 E. 3. 33. 47All, 4 


his Age. Co. 

Litt. 290. a. +32 | | Hop | 

r. Age, pl. 33. S. P. cites New Book of Entries, 118, 119. Ibid. pl. 49. cites 8 E. I. 
and Firzh. Tit. Affiſe 417.— An Audita Querela Hes, becauſe there is an Exception in the Writ 
of Extent, that if Land be deſcended to an Infant, the Sheriff ſhall ſurceaſe to extend; and tho' the 
Writ iſſued againſt the Party himicit ho made the Conuſance, yet when it appears by the Return of 
the Sheriff that he is dead, the Infanc ſhall be aided by Aud. Quer. or otherwiſe the Extent ſhall be 
void which is made upon the Poſſeſſion of the Infant; per Hutton J. Mich. 3 Car. C. B. Doyly's 


*3r. ge, . So if a Pan ſues Execution upon = Recognizance againit an 
&. Jetr-within Age, he ſhall baue his Age tho he be charged partly as 
Fitzh Age, Tertenant. Co. 3. Hir Niliam Harbert, 13. 29 E. 3: 39. * 29 All. 37. 
A a3 cues ADJUDNED. 11 E. 3. Age 4. adjudged. 12 E. z. Execution 77. 15 


Ferrer n .. 7 


e 


E. 3. Age 95. per fam to be adjudged 1 E. 3. 3. per 
1 ſt. . hut Quere 4 | ” * .& 6 
$2. and 15 enn en in the Proceſs againſt the 
| for ĩt is | 
_ 8 e 0 upon of 23 r excepted in | $ againſt 


If A. acknowledges a Recognizance to B. of 20 1, to be paid ar a certain Feaft, and A. doth grant; 
that if the 201. be not paid at the Day, then he ſhall pay 10s. a Week for every Week it ſhall be 
behind, and before the Feaſt A. dieth, ſeiſed of Fee-Simple Lands, his Heir within Age. In a Scire 
Facias the Recognizance, the Heir ſhall have his Age, by the Common Law; and after his full 
Age, he a, freed of the — 8. 4 or by this oo 2 iſt $9. in 2 Notes on the Statute 

rton 20 H. 3. cap, 5, —— Cay Abridgment of the Statute tit. Infant, Parag. 1. adds Quzte 
if this Statute be | Aby 37 H. B. cap. 9. N A we | ye > / 25 a 97 * 
5. F. Co 8. Satt a Mun tecovers in Action of Debt againſt the Father, 100 
Lite. 290. a. dieg, tia Scire Facias agaiuſt the Heir upon ti Judgment he thatl 
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— „ Fat. ermen Viving * 2 per Cu- 
jour e d lan, chat the Preſidents art contra. & 
i e en ee 


9. In Sire Facras againſt a 2 to have Pxecation of Da: S. P. not- 
wages recovered against J. S. ik the Tertenant be within Age, and „irhſtanding 


hat Del 
in by Delcent, he thalt have his Age, 24 E. 3. 28. adindged. 1 1 
oucher - 
d in Scire Pacias. Br. A I. 25. cites 24 E. 29. 8. cn „ pl. 102 
Sete 290. a. 8. . (N) pl. 12. 3. 9. Age P 


WM 1 Infant wha bas rhe Tenancy by Deſcent ſhall not his Age A— 
25 e Serviria brought againſt him, CO, 9. ws 5.16 IL, 


257 | ol Vida | 
” | | 14.8. C. anne 
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n nn 283 
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e 5 
1 In Writ of Cuſtoms nd Services, which is a Writ of Right fn See (B) ) pl 
Nie ſhall be given, ---- 
QDeſtent am Have His Age. 6 . 3. Age 148. Co; 9. Cnny's | 
w_ 2225 e againſt an Inkant tor his own Ceſſer, he wail bee have See (B) B) pl. 
1 knows not what Arrears to tender before . and 
eg and is 4 Writ of Right in its Nature, | Co, 9. 3% 
Con N 15 


| n Falſe Fudgment | it was alleged that the Tenant had  ſpewed a Dying 
ale — Defcent to him from his Father, and that he being within Age 

ay d rhe Farol might demur in the Plea, which was in the Nature 2 
(via rf. Hel, but it was denied, and fos this the Judgment was re- 
verſed ; tor tho' the Record ſuppoſed the Cuſtom of the Court to be, that an 
ant inpleaded there, of the Are of 16, ſhould be driven to anſwer, without, 
any _ of che Plea, and that ar that Age he might alien his Lands, yet 
tincethe Detendant had not maintain'd this Cuſtom in C. B. Which ſhould 
be iluable and triable by the Country, the Court of C. B. would not re- 
gui es Ou tom, which is erroneous at the Common Law, yer he thall 
not thereby be drawn to anſwer to a Præcipe quod reddat at ſuch Age. 
D. * b. Pr 32. f 3. Trin. 9 Eliz. Anon. 


5 en, . Plea the Parol thall dem. 


* 3 tx: _ + 


TN a 5660 in Kt i the e pleads the Foolfinent a U 
* of che Anceſtor of the . rel wel dend and Aſſets, tu Dead Ne * 
Demandant denies che Deed, demur for the ing by L- 
ane of the Demandant. Dubitatut 2 E. 3. 59. b. | 5 


he Te 
r cuinbin Age, and prays that the Parol demur, and the Spins by cer 45 


rn. s e e. 1. ag the Nores there, 1 


A » [So in a Formedon in Deſcender brought by an e dee 


Tenant pleads the Feoffment with Warranty and Afters of the An- re 2 He- 


1 


for of . 1 Wh, Parol, an demur. * E, 3. hes 43 Af. 2 [RON 
21. 4 11 4 45 2 PRC AKs adjudged, © in e , 
33 E. . Age 153-210 the + 3.39. OC 


e 
Aiafar xvith.a{fets be pleaded; the Pars! - vans lll re ce 855 per H 
J AS Mydeoi Dpmnc; cfg phee ee f 
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148 | 13 
Firth, Age, 3. The lame Law If Collateral Warranty be pleaded in Bar of this 
8 Cites 12 E. 4. * 12, b. , | 

ich. 12 | nr ads. | | ente 
E 4. 17, where it was held by Littleton, that if Lineal Warranty with Aﬀecs be 
Parol Gat) demur z but otherwiſe if C. lateral Warranty be ple ded ; for that is fu 
he br to anſwer ; bur others ſaid that the Parol ſhould demur in both Caſes &c. 

s pl. 9: in the Notes, * F ü 


leaded in Bar, th 
3 Matter to Which 


Gs 


See (B) pl. 4. In Quare lmpedir, if the Feoffment of the Acre to which the Ad. 
ul al the yowſon is appendanc, with Warranty of the Anceſtor of the Detendant, 
- _”” be pleaded wich Aſſets of the ſame Anceſtor, though the Defendant be 
- - within Age, pet the Parol ſhall not demur for the Miſchiet of the 
incurring of the Lapſe in the mean Time. 43 Aff. 21. adjudged, 
5. Jn a Formedon in Deicender, if the Tenant pleads the Feoffment 
of the Anceſtor of the Demandant to him, and J. S. with Warranty and 
Aſſets, the Parol ſhall demur for the Nonage of the Demandant, with. 
out ſne ing that he had the Eſtate of J. S. by which he alone may derai 
the Warranty; for if the Demandant be ot fun Age, and aul 
plead this Plea, it would be an Acknowledgment of the Deed for a 
Molety. 13 E. 3. Age 96 adjudged, _ OT IM 
6. [So] Jn a Formedon in Deſcender, if the Tenant ſays that the 
Anceſtor of the Demandant did not die ſeiſed, the Parol ſhall demur 
for the Nonage of the Demandant ; for if he did not die ſeiſed, he has 
not this Writ in Lieu of a Mortdanceſtor. 3 E. 2. Age 133. 
See LA) pl. 7, In a Writ of Warranty of Charters, upon a Yarranty made to 
5. the Anceſtor of che Demandant, if the Detendanc denies the Charter, the 
| Patol ſhall 2 for the Nonage of the Plaintiff. Temp. E. 1. 
e 129. nge. | | | 
8. In Ly. Action of the Poſſeſſion of the Infant himſelf, the Patol 
ſhall not demur upon any Plea pleaded. Co, 6. Marka/ 3. b. 
Fitzh. Age, 9. As in Mrit of Entry of a Diſſeiſin done to himſelf, brought by an 
pl. 18 <= Infant, if the Tenanc pleads the Feoffment of the Father of the De- 
—.— 8. P. mandant wich Warranty to him, pet the — ſhall not demur, be- 
r Brian & Cauſe it is brought of his own Poſſeſſion. 12 E. 4. 12. Co. 6. 
teleton J. Markall 3. b. : wy | | | 


and is not ; | 
; brought as Heir. But the Stat. of Glouceſter ſays that in Writ of mas, Ayel, and Beſail, the Plea 
6 ſhall proceed; for theſe are Anceſtrel; but where he claims of his own Poſſeſſion, ir ſhall not demur, 
bur ſhall proceed by the Common Law. Br. Age, pl. 42. cites 12 E. 4. 17. 6 Rep. 3. b. in 
Markhal's Caſe, cites 12 E. 4. 17. 8 P.-—And it ſeems that (12) in Roll is miſprinted for (157.) 


See(C) pl. 10. [So] In an Aſſiſe the Parol ſhall not demur for the Nonage of 
5 the Demaudaar, tho' the of his Anceſtor be pleaded in Bar, be- 
there Caule it is brought of his own Poſſeſſion, and the Circ umſtances ſhould 
See (B) pl. be inquired in if. 12 E. 4 12 | 35 


Rr * 


* 
a X<« w*©«@S 8 


„ «a RVXxo a 


10. and the 5 | | 
Note 3 Age, pl. 18. cites Mich. 12 E. 4. 17. [And the laſt (12) here ſeems miſ- 


” * 


1. So the 2arol ſhall-not demur in this doit for the Nonage of 
tes the Dem EA if a Fine be pleaded in Bar, ſo that the Ctrcum- 
* ftances ſhould not be inquired. 12 E. 4. 12. 

ſeems it ſhould be here IKE 4s 220 


RA - 12. So if a Foreign Releaſe be plended with Warranty, fn-which the 
- Fol 142. Circumſtances ſhould not be inquired, x4 E, 4.32. eee 
> 13. In an Action Real, if the Tenant pleads fr Bar the Feoffment 
of the Anceſtor of the Demandant with Warranty to J. S. and his Aſ- 
ſigns, whoſe Aſſignee he is, and ſays that Aſſets deſcended to the Plain 


til, to which the Demandant faid that Nothing deſcended, in this on 


* . f N - 


* 


» 
— — —— 
2 - 
* 
* 


ä Age. 
ol ſhall demur, for tho' the Feoffment and the Warranty is 
| — Aueſtton, vut oniy the Allets, the which the Infant may well 
try; yet if ye rakes this 3fiue, the Oeed ok the Anceſtor ſhalt be held 
be contetted by nun. 29 C. 3. 12. b. adjudged, 11 E. 3. Age 6. 
16 E. 3. Age 45 ad}Udged. 33 E. 3. Age 153. Contra 23 E. 3. 22. 
uDged. 
hy eser the ſame Reaſon, if in a Formedon in Deſcender the Te- 
nant pleads a Feortmene by the Anceitor of the Demandant to A. and B. 
che Father and Mot her of the Tenant, and to the Heirs of the Father with 
Warranty, and that they are dead, ànd avers chat Aſſets are deſcended 
to the Demandant within Age, tho' the Demandant ſaid that B. the 
Marker of the Tenant is yet alive, and ſo the Tenant has not this 
Warranty. 11 E. z. Age 6. adjudged. | 
15, In Aſſiſe againſt an Infant, if the Iſſue be whether the Tenant 
be a Baſtard or a Mulier, which is co be cried by the Biſhop, by which 
ee is to be bound perpetually, yet the Parol ſhall not demur, 
ſe this is of his Tort, and there ſhall not be any Delay in this 
ritt. 33 E, z. 27. adjudged, _ ö 3 f 
2716, But ocherwiſe it is in a Formedon in Deſcender ; for there, if 
the Tue — whether the Tenant be a Baſtard, the Parol ſhall demur. 
1j E. 3. Age). | | 
I 17. But otherwiſe it is tif the Iſſue be whether the Demandant be a 
Bastard. 13 E. 3. Age 7. | | 
18. In Naper Obiit, where Land was deſcended to 2 Sifters, and the one 
releaſed to the other and died, and the Heir of her who releaſed brought Nu- 
per Obiit againſt the other, the Plaintiſf being within Age, and the Tenant 
Pheaded the Releaſe, and the Demandant denied it, theretore the Tenant 
pray'd that the Parol demur ſor the Nonage of the Plaintiff), and fo it 
did ; quod nota. Br. Age, pl. 76 cites 6 E. 2. 49 
19. In Quid Juris clamat brought by an Infant, Defendant ſaid that he 
Lell for Life of the Leaſe of the Anceſtor of the Infant, without Impenchment 
of Waſte, and ſaving to him the Advantage 2 the Deed, he is ready to at- 
forn; and becauſe; the Intanc cannot take Conuſance of the Deed, there- 


fore it was awarded that he attend till his full Age. Br. Quid Juris ela- 


eites 43 E. 3. 85. 

20. In Scire Facias by an Infant, a Deed inrolPd of his Anceſtor was Br. Con. 
pleaded in Bar, with Warranty and Aſſets deſcended, and he pray d that fion, pl. 8. 
the Parol demur, and ſo it did, and yet he ſhall not avoid it by Non- The p > ow 
age, Dureſs, & c. Quod nota, by Belknap J. in the End of the Caſt. Br. pie ged 1 
Age, pl. 63. cites 48 E. 3. 33. r 9 Ni tv" 


| | r | Deſcent, a*d 
+ the Plea was not taken, but the Parol demurr'd. - | 


21. If a Deed with Warranty and Aſſets be pleaded in Formedon, or Præ- But if 


2 quod reddat, the Parol ſhall demur. Br. Confeſſion, pl. 8. cites 48 . en 
To 3.33. b ; | | ; ' : 101 


againſt hin 


: | 3 3 . ; +0 * Aſſiſe, 77 
1 ſhall be inquir d. Br. Coverture, pl 66. cites F. N. B. Firzh. Dum fuit infra 


22. Tenant in Tail alien d by Fine, and after he Jeaſed to the Iſſue in Tai! 
within Age for Term o his Life, and died, the Alienee brought Scire Facias 
Wwexeeme the Fine, the Heir in Tail thew'd this Matter, and pray'd his + 
Age, and had it; for it was adjudged a Remitter by the Nonagęe. Br. 
Remitter, ph 38. cices 22 E. 4 J. i W 
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(E) For Nonage of ha Perſoy the Parol ſhall 


Seeg 1. Poe Parol ſhall not demur for Nonage- of the Kin be: 
ne rug I cauſe the Law adjudges htm of full Age. D. 3. 4. M. 13, 
id pray * Contra 2 9. 3. Age 149. admitted. ; 1 "of 


Parol demur, and ſhew'd that the King's Progenitor gave the Land to him, but becauſe he did u: 
ſhe Charter of the King, he was ouſted of the Warranty; nor would he ſhew other Thing by which 
the King ought to warrant &c. Fitzh Age, 2 149. cites Mich. 2 H. 3. | 

In Writ of Right brought by the King of the Seiſin of his Anceſtor, the Defendant pleaded that th: 
King was within Age, and r nt, if during his Non-age &c. But per Shard, the King 
is always either within 2 or of full Age to his Advatitage; and the Defendant was awarded to an. 
7 and thereupon the D t d the View, and had it. Fh. Droit, pl. 24. cites Mich, 

In Scire Facias, the Gift of the King ſhall not be defeated Nen-age. . Per Thorpe J. to which c. 
_— the Peers and Sages of the Bake ed 5 TVs 1 34. X 26 Afl. 54. * 6 E. 3. Firzh, 

e 89. accordingly,” : 231 b f x 

ote that of Land of the Dutchy of Lanca ſter, and other Lands which the King has as Duke &c. the Ape 

is material, as in the Cafe of a common Perſon ; for he has them as Duke, and not as King; but by 
the Statute of 1 Z. 4. Which is a private Act not printed, it is annexed to the Grown, but by another 
private Act in the time of H. 7. it is diſannexed, and made as in time of H. 3. Br. Ape, pl. 52. Cites 
1 E. 6. — Ibid. pl. 78. cites S. C . N | 


See (I) pl. 4. 2. In an Action brought by Baron and Feme for the Inheritance of 
the Feme, the Parol ſhall not demur for the Nonage ot che Baron, 
becauſe in Right of the Feme. D. 3, 4. M. 137. 24. 

Sce (8) pl. 3. In Writ of Meine brought by Baron and Feme, in Right of the 

I Feme, the Parol ſhall not demur for the Nonage of the Feme. 21 E. 
3. Age 85 adjudged. . | #5 ny 

Br. Cover- 4. JR Perinue againft an Executor upon a Bailment to the Teſtator, 


4. 
. . hoy re RES. 


. 40. b. + | 
5- Jn an Action of Debt brought againſt Baron and Feme, upon the 
Obligation ot the Anceſtor of the Feme, the Parol ſhall demur for the 
N of the Feme. 8 E. 2. Itinete Cant. Age 125. adjudged. 
Firzh. Age, 6. In d Præcipe quod reddat againſt Baron and Feme of the Land 


Nies. cues. which the Feme has by Deſcent, the Parol ſhall demur for the 
. b Non-age of the Feme, tho the Baron be of full Age. 18 E. 3.33. 
ee Contra 24 C3. Age 134 per Sb. 

rve ; | | 
very Point there. See (I) pl. 4. WIR | 51 1648%Þ 8 


Fitzh. Age 5. A Feme received for Default of the Baron ſhall 
1 40, rho Baron was of full Age, 18 E. 3.33 


E. 3. 32. S. P. per Thorpe. 


But where a 8. In Debt again/# Baron and Feme an a Bond by the Anceſtor of ihe 
| Feme of full Foe, whereby he bound himſelf and his Heirs. They pleaded, that 
Age entered che Rome was within Age of 21, and pray d that the Parol demur during 
— and her Non-age, and it was awarded accordingly. Fitzh. Age, pl. 125. 
kater 4 Hus- cites 8 E. 2. FA | EN Rr FP IE 4 * 
= Debt brought upon the Bond they pray his Age, the Court denied it. Noy. 69. 
Deeles v. Nokes, and cites 8. C —ͤ —ͤ—⁰ Ä 7—·˙ 16451595 
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his Age, tho 
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9. "Tir 5 goun ineeft by . "a is 's impleaded * 1 —— Parol 5. 
ſhall not r or his Age ; tor he cannot be Heir by Continuance of 
Poſſeflion z £974 ol 4 Baſtard ; lor by may be Heir by Continuance ot 
Polleſhon ; per 1 norp hl Br. Age, 7 65. cites 21 E. 3, 

10. la Debt it Was ag that of 

is within Age, — 4 1 ot an Abhot, King, aud Biſban, ns 
it is faid elſewhere, tor they are Corporations &c. Per Briggs, an In- 
fant who is made Exerator may make a Releaſe of Debr &c. as well as 


ply then it is Reaſon that he may make a Diſcharge as Executor. Br. FE. 4 


Age 2 45. Cites 21 E. + 133 I4 


Th horp J. Br 
Diſcent, pl. 
wo, Ne 21 


rporations it is 00 Blea that the 7 S F. And 
ſo of a Dean, 
Aa ſter of aii 
3 &&. 
r. Age, pl. 
bring Action as Executor; ſor if he may be Exeeutor by the 64. cites 20 


Ibid. 2 pi 80. 


doit ae their Benefice or un cites 4 2 I, 


„„ 4 


"A x 28 . 512 

11. . it W ee af todd by all the. ladies in 0 B. in 

the Time ot Queen Mary, that if a Parſon, Prebendary &c. be within 

Age ot 21 Years, and makes 7 of his Benefice withinA Ages et it ſhall 
bind lum; For where he is admitted by the Law of Hol ” Chih to 

take it, . within, Age, 2 Common Law makes him able 8 demiſ his 

Benefice wichia _ Br. Age, pL 80. cites 4 M. 1. 


* 44 I" th. i * as 
—_— * 4 dit 


— 


13 
4 1 cir of Rigbt where Batrel ſhall be join d in Grand Alle, 
Tenanr thews any Matter ti have MS Age, which makes 
3 Hero LO — os we lat of — ay the Demandant has brought 
s Actioa, becauſe he claimed to be Heir to the fame Perſon, he 
thall nat habe his Age. 32 E. z. Age 81. per Thorpe. 
. S0 in a Formedon in Reverter, ff the 1 makes himſelf 
Heir to the Donor as Heir at Common Law, and the Tenant claims as 
youngelt Sog as Hes to the Donor. 15 Cuſtom, and prays the Parol 
ta demiur tor his Non age, pet it ſhall not demur, "becaus both 
chan 8 be Heir; co one and the fame Perſon. 32 E. 3. Age 81. 
Ju | 


00 1 or the Vande: of 1 Perſon for a Collateral — T 
Reſteci the Parol thall demur. K 


3. Ma Nuper obiir by che Aunt ain the Niece * * demanded * In Rolli: 


of 8 Seil of the Father of the Aunt, who was Grandfather to the ö“, > 13h * 


Tenant, t 


have her 
ta Privity 


Galt be 


7 Lecaule 


3 RG Ir 
. b. i in a Nota by 10 15 as it ſeems. 


Ber rl dofcend to A. B. Coparceners, and r 24s TY 
Inde, and die ſeiſed, in a Nupex Obitt hy on? of them againit the 
- other within Age, the Paral (hall bid bent the Non age of the Ce 
, becauſe their common Anceſtor did nor die laſt ſeiſed. 13 E. 2. 
ed, Contra 4 E. Age 13 adjudged. 
„ Ma Kationabile Parte brought by one Coparcener againſt _ 
| ther 


Cenoat whos in by Deſcent from her Mother hail not Petre) „, 
they are one Heir, and of equal Condition as i: Pain ie 
Blood. 9 E. 2. Age 142. adjudged. 13 E. 2. Age is (demand 
Herr. where the common Anceſtor died laſt ſeiled, as this . e, A 
F is to be intended, as it ſrems. 80 | 275 oe 
A their Gnond/acber, the Tenant 2 that his Father <vas ſeiſed, and died ſeiſed, oe he is in joy 
d bis Age. e Was ques 5 K imed all by one and the ſame Anceſtor. hr. Age; 
rit is brought ifa to wy " Privity of he | 


p "IG pt. "7" —— Cu. 
—-— — — — .u_ 


n _ 
- — — 2 
— 


Age. 


cher within Age, where they are — Venters, the Faro! * 
8 Non age of the Tenant. 13 E. 1. Itinete Hall 

2 the Ear of Codfribarione 223 by one Coparcener againg 
other, 0 not demur on age of the Tenant 
tho" he ſays that his Anceſfor died ſeiſed, and held without Cox; 
tribution to be made. 4 E. 2. Age 136. adjudged. with FE 


T3 


WOT 1 


—— 
* * _ * — * 


(c) Who ſhall have it 5» reſpel# of Bfiate. 


J n o n EN 


Ifa Man 1. 17 an Iofane be in by Purchaſe he ſhall not have his Age. 47 E. 
V 


odd” 47 All. 4. 21 E. 4. 19. b. 41 E. 3. Age 39. 15 E.;. 

and dies, and Age 33. N | | * ; 

theSon is im.. 5 ; 

pleaded, he ſhall not haye his Age, for he has the Poſſeſſion by Purchaſe. Br. Age. pl. 59. cites 40 k. 

3.13. | 


But if he veuches himſelf to fave the Tail, he ſhall have his Age, per Belknap J. Quere. | * © EH 


8 P. Arg. Cart. 88. See pl 12. 


Cro. E. 568. pl. 1. S. P. by Clench. See (K) pl. z. 


CF, — N [45] ir a Lead for 15 * nts to * right Heirs of J. 8. 
ur. ®* bo is dead at the Time, his ett within Age il not have his 
. r Age when he comes in by Aid Prayer, for he has it by JIurchaſe, * 
S. P. The . 4, . 8 | 

Name (Heir) 

makes him a Purchaſor, per Cur. 


* In Pride 3. Tf the Infant has an Eſtate in Poſſeſſion ſufficient ro anſwer the 
23 Action, pet it he hag the Retidue of the Eſtate by Deſcent he ſhall 
pleaded that not have his Age. 43 E. 3 36. 30 E. 3. 17. 11 E. 2. Age 144 
bis Father udmitted. | | 


died ſeiſed of | . | | 
the ſame Tenements, and he is in as Heir by Deſcent, and prayed his Age. The Plaintiff replied, That 


bis Father did not die ſeiſed ; Priſt. but Wilby ſaid, that thy” his Father did not die ſeiſed, yet if the 
Tenant was in as Heir, he ||.all kave his Age. It was then urg d, that the Father in his Life time in- 
feoffed him, and he continued that I ſtate; Priſt. But Wilby faid, that if he is his Heir, he may, after 
his Father's Death, ele# the one Eſtate or the other, tho he infeoffed him in Fee in his Life- time, and 
therefore the Plaintiff ſhall not have the Averment, and he had his Age by Award. Fitzh. Age, pl. 
59. cites Mich. 30 E. 3. 17. and ſays, that 5 E. 3. it was adjudged accordingly. 


Perner oanb im 


+ Fitzherb 4, As if Father, and Son. and Heir purchaſe to them and the Heir 
285 9 ra of the Father, and after che Father dies, and a Real Action is brought 
which fee againſt the 7 ſhall [not] have his Age tho” he hath the Remain: 


3 in + 3. 36. * . þ A 
at pl. 3, in * elcent. 43 E. 3. 36. 30 E. 3. 17. adjudged 39 E 


* In Dower, g. If Leſſee for Life ſutrenders ti an Infant, | 
Lee off by Delrent, he ſhall not have his Age. * bus the Reber 


2 bis fF1D.6.2.b, 22 E. 4. J. b. 11 E. 2. Age 144. adjudged, 
te to the | 4 | * | 
Heir, rendering Rent for his Life, the Heir ſhall have his Age in the Life of the Tenant in Dower; 
for it is 4 Swrrendey, and the Heir is in by the Anceſtor. Br. Age, pl. 8. cires 45 E 3. 13. | 
S8. P. becauſe he has the Poſſeſſion by Surrender, which is a Porch, e. Br. Age, pl. 59. cites 40 E. 


3. 12 825 4 | 
Br. Age, pl. 8. cites 8. C. and was of a Leaſe by Tenant. in Dower to the Heir rendring Rent for Term 
of ber Life. And Finch held that the Heir Kon have his Age in the Lite of e; 
p = is 4 Sarrender, 25 the A is my the Anceſtor. | „ 
r. Age, pl. 30. cites 1 H. 6. 1. which is, Aſſiſe again Tenant by the Curteſy and the Heir in Reverſon, 
I and the Tenant by . pending He W rt, and died pending the 2 Per Rolf, the flew | 
4 , is in by Deſcent, which Paſt 1. — and that if he be impleaded he ſhall haye his Age &c. as if 
4 | the Land had deſcended to him; Quod non negatur ; but yet the Writ awarded good, becauſe he re 


, 8 F 


2 1 
* 


Age. 153 


WW 


that it ſhall not be avoided by 


Fl te ehe Pole fhor by his own Act, which makes the Wrir . 
iſcent, pl. 17. cites 8 2 and S. P. by 


Paſton. | * 


1 
- 


be Tf art Infant be in by Abatement and not by Deſcent, ſhall Eirzh. Age, 
not have his Age. 2 P. 5. 11. b. 12. adjudged, 32 E. 3. Age 81. 1 — 
ME the . | Wi þ #4 * 
, the Father enfeoſſs his Son and Heir in Fee with Warranty, and Pala) 
4ics. the Son ſhall have his Age, becauſe the Warrancy i n Pairs 

no therefore m Lieu of it he ſhail be adzudged in by Deſcent. * 30 Ann 
3. 1% h. adjudged. + 24 E. 3. 36. b. pl. 59. cites 


Br Age; pl 26. cites 24 E 3. 55. contra; for the Fee deſcended determines the Franktenement 
Bat if a Man leaſes te his Son <cithin Age for Liſe, and after dies, and the Reverſion deſcends to the Son, he 
ſhall have his Age. Ibid. 8 P. ibid. pl. 59. — hut ibid. pl. 27. cites 9 E. 4 18. contra to this 
that he ſhall not have his Age; for he has his Poſſeſſion by Purchaſe. of 

"+ Fitzb. Age, pl. 105. citesS C. . | 

nnr _ hes ee = 4 


: 


8. So: if he be enfeoffed- by his Father without Warranty ; for he 
map elect to be in of the one Effate or the other. 5 E. 3. Age 61. 

ud > = . | 42 
N. the Heir of a Diſſeiſee enters he ſhall have his Age. 9 Þ, 4. 5. Fitz. Age. 
* 2 H. 5. 11. b. 1 cites 
8b by the beſt Opinion; for the Sea let dres rot ouſt the Ages but of the Heirs of the Diſſeiſee and Diſſeiſes, 
wy for the "of 7 the Heir of the Fe ffe of the 22 — * and 1 ag top * 
„ 15. and 5O. f | 0 - | 
"If t Father Tenant in Tail is diſſeiſed, and the [ſue enters within Age, he ſhall have his Age. Fitzh 
Age, pl. 21. cites Trin. 2 H. 5 11. | 


10. N Tenanc in Tail enfeoffs his Iſſue, and dies, the . Iſſue ſhall « 8. P B.. 
| e hs Age, tor he Is * remitted, and ſo in by Deſcent. 11 E. 3. Age, pl. * | 
5. t 21 E + 19. b. Temps E. 1. Remitter 13. adjudged, So Ay 
ifhe takes the Eftate of the Diſcontinuee. Fink. A 
31,—+ Firzh. Age, pl. &1. cites S. C. accordingly tho” it was objected that the Iſſue was in by Purchaſe. 
8. ., Br. Age, pl. 48. cites 22 E. 4. 7. by Judgment, hut per Catesby, where the Iſſue in 
Tail recovers by Formedon upon a dying ſeiſed of his Anceſtor, he ſhall have his Age, and e contra 
upon 4 Recovery in Formedon upon a Diſcontinuance, or by Cui in Vita. But per Brian, he ſhall 
haye his Age in the one Caſe and the other; for he ſhall recover as Heir. 1 


11. Ian Infant be enabled by Cuftom to have and to alien his Land And Age 
at a certain Time, as ar 15 Years of Age, or when he can meaſure a dell be «d- 
Bard of Cloth; after this Time and before his full Age of 21, 4. uk i 
ſhall have his Age; for the Cuſtom does not extend to this collateral the Common 


Thing, 1 P. 4. 36. 39 E. 3. 19. b. 31 E. 3. Age 54. adjudged, Ke. LA 
nit H. 4, 29, ——Ficzh Age, pl. 24 -cites S. C. and ſays the. fame was adjudg'd- accordingly, 
9839 E 3. gr. Age, pl. 28. cites 39 E. 3. 10. S. P. accordingly. þ 2 7 1 0 


917075 bile he t the Heir in Tall, and if be dies gt. that ano. * So where 

Malk dell ir, the Devilee ſhall not have his Age ; kor he is in by de Wegen 
Purchale of the Tatl, Quezre * 3 0. 6. 46.  wasdeviſed 

| 7 \ © IRE NY. over to an- 


* Be. r Wie f e 0 
other: Ape, 85 2. cites S. C, but contra if the Deviſe had been in Fee to the Heir. Fitth. 


1%, g Gift be to che Father for Life, the Remainder in Tail to the Fitzh. Age, 
_ dot, e Remainder to the right Heits ot the Father, ànd aſter the 85 r cues 
Faherdies, and'the-Fee deſcends upon the Son within Age, yet he” © 
fall byve his ge, vecauſe he has the Stare Tail by Pubebal⸗ k; 
| 1. a Gift 5 the Father for Life, the Remainder to a Stranger Fitzh. Age, 
in Tail, the Remainder co che . Tail, the Remainder to the right 34g. cite 
- 


Heirs 


. 


12 


- * 


\ 3 | 2 Af 


— LE... 


Heirs ot the Father, and after the Stranger dics withour Iſlue, and alter 


Ara tt * 4. 
- 

- 
«1 * tu 


the Father dies, and the Fee deſcends upon the Son within Age, 
he wall not have bis age becauſe he has the Catt by Purchaſe. 24 5 
3. 36. .40}UDgey, 


Eitzh. Age, 15. Land was given tobe Baron and Feme in Tail, the Remainder to 11, 
* 105. right Heirs 'of the Baron, and atter the Baron and Feme die without Iſae 
e and E. as Couſin and Heir of the Baron, brought Formedon in Remainder 
and the Tenant ſaid that che Nemandant is within Age, and yer the 
Parol ſhall not demur, tor. the Demandant zs Purchafor by Reaſon that 
the Fee-Simple was nor vetted till now. Br. Age, pl. 74. cites 3 E. z. 

It. Not. n | ſes 
16. Præcipe quod reddat, the Tenant ſaid that A. was ſeiſed and leaſed 15 
Him for Life, Remainder to B. in Tail, Remainder over to C. is Tail, and 
pray d Aid of B. and C. in the ſecond Tail, and of the ſame C. becauſe 
the Reverſion in Fee is deſcended to him within Age, and pray'd that 
the Parol demur; and it was held that the Parol ſhould demur ; for tho 
the Poſſeſſion be - yet the Fee is by Deſcent. Br. Parol Demur, 

pl. 17. cites 40 E. 3. 13. 

17. A Man leaſed for Life, the Remainder over in Fee, and he in Remain- 
der has Iſuc. aud dies, and after the Tenant for Life dias, the Iflue ſhall have 
his Age; for the Remainder is deſcended to him, and yet the Poſſeſſion 

did nor veſt till now, and he ſhall be in Ward. Br. Age, pl. 54. cites 33 
H. 6. 5. | | 
18. Entry ſur Diſſeiſin by an Infant of bis own Seiſin, the Tenant pleaded 
4 Feoffment of N. O. the Anceſtor of the Infant Plaintiff, whoſe Heir he is 
with Warranty, and pray'd that the Parol demur for the Non-age of the 
Plaintiff. And per Littleron, the Parol ſhall not demur ; for the Action 
is of the proper Sei/in of the Demandant, and not as Heir; and this is at 
Common Law, and not within this Statute nor the Statute of Weſtmin- 
| ſter x. Quzre. Br. Age, pl. 67. cites 12 E. 4. 17. , 
Br. Age, pl. : It che Difſeiſor en 1055 the Heir & the Diſſeiſee, and the Diſſeiſe dies, 
47. cites a bis Heir within Age, he thalt have his Age; for he is remitted. Br. Re- 
2 mitter, pl. 48. cites 21 E. 4. 78. | 855 ; 


in C. B. And | ; . 
by him if he appears by Guardian, and imparles till another Term, he ſhall have bis Age; and there- 
fore it ſeems if he had a, pear d by Attorney and imparled, that he ſhall not have his Age; for then it 


ſhall be Eſtoppel as it ſeems.— Br. Remitter, pl. 37. cires S. C. and S. P. per Choke. 


2 


— — 
„ 


(H) For what Thing. 


F the Tenancy eſcheats to an Infant, who is in by Deſcent in the 
Seigntorp, he ſhall have his Age of it. 6 Þ. 4 pl. 1. 16 E. 

if this Heir | 

aue recover d in Value ſhall have his Age when he is impleaded of this Land; and ſee 10 E. 3. 57-Tit. 

Aid in Firzh. 146. that the Aid lies in this Cafe ; and Note, that in the Caſe of the Eſcheat the Age lies. 


» ; 


_—— Q cw. 


Brooke ſays x, 
it ſeems he 
ſhall; bur 


- 


74 | the Plaintiff brings Scire Facias againſt che Heir, he ſhall not have his 

. Age of the Arrears ; tor they at „ and Parcel of the Rent or Annui- 
ty, and Debt does not lie of it; but if the be of the Arrears 

and D s,. then Debt lies againſt the 


the Zuecutor. Contra in Kire Facias again the Heir. Br. Age 50. 
cites. 23 H. 8. and 9 E. 3. Fitzh. Agego, Na 48 r - 
Wd 25 | mh $ 


_* . 1 - 


% d;! 
nuity and Arrears ot it in Writ of Annuity, and the Defendant dies, and . 


Fog ( ir of the Arrears and Da- 
mages, and there he ſhall have his Age, and this ſeems to be is Defau/ of 


ss 8 rr 3 = ve: 


, 
| 
{ 

1 


Age. 3 


— a. » 2 o « 


ä 


* 
„ 1 


covered in 4 Dam fait infra Atatem againſs 3, by Default after 
Default,” | Two of! the Tenants were within Age, and on a Writ of Error 
| the Nonage was aſſigued for Error, without alleging the Dying Seiſed 

of their Anceſtor, and Deſcent to them. Sed nof allocatur. D. 104. pl. 

10 Mich. 1 & 2 P. & M. Anderſon & al v. Ward. 5 
＋ W. Tenant in Tail, in Confederation of a Marriage with MH. infeoffed Bendl. 232 
"$.and. NM. to the Uſe of himſelf and MH. for their Lives, and after of pl. 265. 

Z and bis Heirs, and died. M. by Fine granted the Lands 10 J. L. and Waller v. 
bis Bleirs during the Life of 1M. He enter a, and died ſeiſed, and his Son — hoy 
and Heir enter d, againft whom the Son and Heir of V. brought a Forme- And. 2 t. pl. 

Jon, M. was ſtill living. The Tenant pleaded Nonage, and pray'd that 43. S. C. ad- 
che Parol might demurs ſed non allocarur, becauſe he was but as an ludged, be- 
Oapant during) the Litie oM. 4 Le. 169. pl. 275. Hill. 16 Eliz. C. B. 1 12 

. r's Caſe. X WOE . | | + 4:4 Land by De- 
Occupant, which is his own A@ to enter into the Land, and not caſt upon him by the AS Ge 


an . 
8. C. cited Arg. Cart. 88. 


* 3 

5 A 4 
- 

* 


—_ 


— 
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| (J) Parol Demur. Voucher. 


a Coparceners in Gavelkind are vouched as one Heir, the Parol Br.Voucher, 
-ſhalldemur for the Nonage of the Boungeſk, if he be ſeiſed, pet g. 23: cite 
he1s vouched but tor his oſſelſion. 43 E. 3. 19. "> "Dh 


| Cauſe is not 
ſbethn; whereupon it was ſhewn that the Anceſtor died ſeiſed of Gavelkind, which l 


and they enter d as Heir &c. and the Demandant, replied that the Voungeſt is not ſeiſed of any Land 
deleted from the fame Anceſtor. Br, Parol Demur, pl. 7. cites 8. C,— —Fitzk. Age, by 36- Cites 
S. C. 


4 Ls that the Court received the Averment of the Demandant, and awarded the Vouchee to 
wer. hes 


Ik one Coparcener be youched, and has Aid of the other C Br. Aid, pl. 
cener, who is wirhin Age, the Parol ought to demur. 43 E. 3. 3 cite, 


— 
23. v. Firzh, Coun- 
e terplea del Ayde, pl. 20. cites 8. C. 


r Ie a wa 4 _ ® * * * 


3 I an Infant be vouched, and bound to Warranty by the Deed of Fitzh. Age, 
his Ancettor, the Patrol ſhall demur for the Nonage of the Infant. #9. <*< 
17 E. 3- - a TY Cui in Vit 
3 WA 2 us ** ; 4 | and beca 2 
— yet within Age, and is not Heir of the Baron, and ſo not within the Statute &c. the 
emur. | 
A Man ſhall — his Age, tho he has nothing in the Land, as the Vouchee, the Prayee in Aid &c. Br. 
e „ — — 5 
* If a Feme, Tenant in Dower G vouches the Heir of her Baron, Firth, Age; 
nd the Baron ot the Heir, the JParol ſhall not demur for the 2 . 
of, the Barc bis Fems being a kal Age, becauſe the Baron is ;..;,* 
adi for the Heritage of the Femme. 28 E. 3. 99. b. a © 
; Bur the Parol ought to'vemiuy if both ate within Age. * 28 E. 
Ft, Pit Mute. Sa jt Hould demur if the "+ was 
5 the Baron was of fu Age. Contra 29 E, 3: 99. 


: 2 
; £3: 4 Fe 
2 A. * + me ; 
_ Py 
: * 4 
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* cires 


6. Tf 


o 


„irh Age, 
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1566 
Br. Parol 6. If the youngeſt Son enters intu the peritage deſcended, the P. 
Pemur, pl. tal ſhall gat demur for his Manage it he be vouched as Heir wich 
12. cites 8. C. Age, if the elaeit Son pe ot wil Age who is Heir in Right, becaug 10 


per Thorpe. cannot he Heir by Colftinance. 21 E. 3. 46. | 


Br. Parol 7. Tf @ Baſtard be duched within Age by reaſon of his Poſſeiſion 
Dewur, the Parol ſhall. demur for his Nonage, becauſe he may be Heir b. 


S C. per Continuance all his Like without betng reclaim d. 21 E. 3. 45. 1. 


Thorpe.— E. . 
b. s.Þ in a Nota by the Reporter, cites 20 E 3. Voucher 129. —5, P. Co. Liit. 244. b. 


Firzb. Age, g. If an Infant be vouch'd by Leſſee for Life, by reaſon of the Re. 
pgs. cies verſion, which he has br Deſcent, the Parol ſhall demur, tho be has 


See (Gy3. not the Franktenement by Deſcent, 30 E. 3. 1). 


& 7 and the Notes there. 


The AMiſchief 9. Stat, W. 2. 13 E. I. cap. 40. Where any doth alien the Right of hi; 
before the Wife, 


Statute was, hs — . - 
That when the Husband alien'd the ER ight of his Wife, this working a Diſcontinuance, and the Wit. 


driven to her Cui in Vita, or her Heir to his Sur Cui in Vita, thoſe juſt Actions were delay'd often 
times, when the Purchaſer vouched the Heir of the Baron being within Age, until his full Ape, which 
is OY by this Act Aud this Act reftrains the Common Law, and therefore it is taken Strg Juris 
2 Inſt, 455. 


This Suit of It is agreed that from henceforth the Suit of the Woman, or her Heir, after 


the Wife or e Death of her Husband, 


her Heir ex- | 1 8 . | 
tends adv a Cui in Vita, or a Sur Gui in Vita, which are the proper Actions upon an Alienation mad. 


by the Baron of the Right of his Wife, the former Words being (Cum quis alienat jus noris ſuæ; 
for if the Wife be Tenant in Tail, and the Baron alien'd in Fee, and died, and the Wite dicd, 2 ſur 
in Tail cannot have a Sur Cui in Vita, but he muſt hate his Formeden in the Deſcender by the Stat. of 
W. 2. cap. 1. and in this Action the Purchaſer may vouch the Heir of the Barony and tor this Nor age th: 
Parol ſhall demur; for that Action is not of this Statute, 2 Inſt. 455. 


2 91 the Fhall not be delay'd by the Nonage of the Heir, that ought to war. 
ontext © | | | 


this Act ex- rantiſe, Le 
tends only to the Heir of the Baron who made the Alienation, and therefore the Heir of a Stranger is ou; 
of this Stature. 2 Inſt 455 

If the Voucbee who is Tenart in Law touches the Heir of the Baron in a Cui in Vita, the Parol ſhall de- 
mur by the Stat. of Weſtm. 2. cap. 30. For though the Words of the Statute are General, yet they arc 
intended when the Tenant in Deed vouches the Heir of the Baron, and not when the Tenant in Law 
vouches him. 1 Kep. 15. Hill. 32 Eliz ir Sir W. Pelham's Caſe, cites 19 E. 3, Age 2, 

In Cui in Vita the Tenant vouched to the Warranty one B. who enter d and yoxched one D. Son and Heir 
of one A. and becauſe he is within Age, pray d that the Parol demur, and ſo it did by Judgment, not- 
withſtanding this Stat. and therefore it ſeems that the Stat. is intended only of” the Nonage of bim who is 
wouch'd by the Tenant, and not of him who is wouched by the firſt Vouchee. Br, Age, pl. 43. cites 18 


4. 16. 12 cp 7 6 F k 
. he Baron aliens to A. and hath Iſſue 2 Daughters, and dies; the Wife brings a Cui in Vita againſt 
A. who vonched the Daughters as Heirs to the Baron, whereof. the one only «vas within Age, the Parol 
ſhall not demur; altho' all the Coparceners, which make but one Heir, are not within Age, and the 
Words are per Minorem. Etatem Hæredis, yet ſeeing by the Common Law the Parol for the Whole ſhould 
have demurr'd, Judgment ſhall be 17 for the Demandant, and the Tenant ſhall attend for his Warran- 
t in the Whole in this Caſe, until the full Age of ibe Goparcener, that then is cu Age. 2 Inſt. 453. 


As the Ac- But let the Purchaſor tun which. uo bt not to have been ignorant that 
tions where- 55% bought the Right of another. 3 Th N ö 


in the l 


Voucher ſhall be, and the Heir to be vouched are ſer down in certain, ſo the Perſon that is to. vouch 


is alſo ſpecified, 10 as if any other vouch the Heir of the Husband, the Parol ſhall demur for his Non- 
age, and therefore the Purchaſor or Buyer of the Hugband is only de, by reaſon of this Word (Emptor) 
char is bound by thisStarure. T 
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1 W 


are not driven to their Action, as at the I'ime of the ma 


A 
22 


"£6 d therefore chis Empror mult have 3 Properties ; 1ſt. He muſt be Emptor, that is, Purchaſor imme. 


dinttly from the Barony and therefore if this Emptor aliens in Fee, the Aline is Emptor, that is, a Fur- 
char; bur becauſe he is not the immediate Purchaſor from the Baron (albeit he may vouch the Heir of 


the Baron as Allignee) yet is not he bound by this Statute. y, He that is anEmpror within this Act, muſt 
be the Terlant in Deed againſt whom the Cui in Vita, or Sur cui in Vita is brought; and therefore in 
che Caſe before, if the 24, Llienee touches him that was immediate Emptor, yet if te vouches the Heir of 
the Husband, the Parol-ſha!l demur for his Non-age, and the Demandant ſhall not have Judgment main- 


_ xenant, becauſe the Cui in Vita &c. was not brought againſt him that was immediate Empror, as Ten- 


ant in Deed of the Land, but he came in as Vouchee ; ſo it is if he that was immediate Emptor cometh in 

Receit upon Default of Tenant Life, he is not bound by this Act, Cauſa qua ſupra. .zdiv, He mutt 

2 ſe Emptor, und not alter ipſe, and therefore if the immediate Emptor dies, albeit his Heir ſitteth 

in his Anceſtor's Seat, and is Alter idem, yet the Heir is not bound by this, becauſe he is not Ipſe idom. 
Iaſt. 456. 

He that purchaſes Hate of I reel old, be it in Fee- ſimple, Fee- tail, or for Life, he is an En por 

nlt, 


or Purchaſor Within this Act, and yet the Words thereof be, Qui allenat jus Uxoris ſux. 2 


Alſo if Baron aliens, tho' it he for no valual/e Conſideration, yet is he an tor, that i a Purchaſor 
within this Stat. 2 L ft. 456. G Emptor, that is, a Purchaſe 


* Until the Age of bis Warrantor, to have his Warranty. | And at the 
| | full Age of 
the Vouchee the Tenant ſhall ſue a Re-fummons. 2 Inſt, 3 1 


This Act extends as well to a Warranty in Law for Example in reſpect of a Reverſion &c. as to a 

Warranty in Deed And albeit the Stat. of 32 H. S. notwithſtanding the Alienation of the Husband 

&c. gives to the Wife and her Heirs a Right to enter, as by that Act appears, ſo as the Wife or her Heirs 

ing of this Act they were; and therefore this 

; ſeem to ſome to be of no great Uſe, yet for divers Points of notable Learning, and for the diſ- 

culling of like Caſes ſtanding upon like Reaſon, Ld. Coke ſays, he held it very profitable and neceſſary 
to be explained. 2 Inſt. 456. 


10, In a Præcipe quod reddat the Tenant vouched, and the Sheriff 
afterwards returned that the Venchee was dead. The Queſtion was, whe- 
ther the Tenant might revouch at large one as Son and Heir, and ſo pray 


that the Parol might demur for the Nonage. It was clearly the Opinion 


of the Court, that if he was not under Age the Tenant might revonch at 
large, becauſe the fitſt Vouchee never enter'd into the Warranty; but 
whether one wit u Age might be vouched, the Court would adviſe. D. 3. 
ph4. Trin. 28 H! 8. Anon. 

11. In a Formedon the Tenant vcuched one J. as Couſin and Heir to S. C. cited 6 
Sir R. T. and pray'd that for his Nonage the Parol might demur; but — Aber 
by C. B. he avg t to ſhew how he is Couſin. D. 19. pl. 47. Hill. 6 & 7 E. ge ind 
g. Colvil v. Huddleſton, | _ — 16 
443 3. Tit. 


% | Age, and 15 E. 4. 46 E. 3. 25. and 31 E. 3. Tir. Voucher 34. 
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n-Action: againſt Tenant by the Curteſy he pra 
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enant. Roll Rep. 251, 
34 4 * N 4 24 > 
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. at's +. 
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1 in seige Facies again Trnqnt by the Curteſp fo execute a Br | Age, 5. 
| againſt an bot. it he 


E&overyin a Contra Formam Collaxionis 11. ele 


12 


ene wichio Age, the Parol hall noe dende, . d, 


I _- See 
() pl. 29. 
80 3. Js. C. 


: 


Age. 1 57 | 


1 ULON 5 in Aid ofs. P B 
er within Age, the Jaacol thall demur, 43 E. 3. 36. Age, pl 
13-(b)—But if a Writ of Error be brought againſt a Tenant by the Curteſy, the Pirol 
2 for the Non age of him in Reverſion, ſaid by Haughton, and agreed by Coke, becauſe he is he 


eiten 40 f. 3, 
all bet g. 


1 4 - 
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158 Age. 
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If Leſſee ſor Life has Aid of the Remainder within Age, who is 


* As Sc ire 


3. 
Facias upon in by Deſcent, the Parol ſhall demur. 5 h. 4 42 b. 1 
9 74. b. 24 E. 3. 32. U. H 27 E. 3. 87. But otherwiſe it is fie 


that the Fine ini dg rigut Velr to J. S. which is by Purchaſe. 7 H. 4. 5. aug, 
mY 3 ed. 11 . 4 74. 27 E. 3. 87. 

mainder to the right Heirs of W. N be c dead at the Time of the Fine, and F. is Heir to W N. arg 
prayed Aid of him, and that the Parol demur for his Non-age, and the Aid was granted, bur the Oni. 
nion was that the Age does nor lie, becauſe he is Purchaſor by Name of Heir, and ſhall not be in 
Ward, nor pay a Relief, and yet it was we that Baſtardy was a good Plea, Br. Age, pl 15. cites 
S. C. Fitzh: Age, pl. 25. cites 8 C. 7 

1 Firzh. Age, pl. 108. cues S. C. | , 


* Firh. 4. [So] if Lefſee for Life has Aid of him in Reverſion within 
2 who 18 in by Deſcenr, the [Parol ſhall demur. 21 B. 4 30. 4 5 
. P. 6. 10. h. #18 E. 3. 33. 30 E. 3. 17. 14 E. 3. Age 87. adjudged, 


11 H. 4. 29. 
and tho” it | | 

was objected that the Land was Gavelkind and that the Cuſtom is, that the Heir ſhall have his Land 
at 15, and may alien it at ſuch Age, and that in this Caſe the Heir was more than 1 5; but the Court 
held, that as to the Prayer in Aid, the ought to adjudge according to the Common Law, and unleſi 


- 


other Matter was ſhewn, the Parol ſhould demur. 
t Fitzh. Age, pl. 17. cites S. C. 
+ Fitzh. Age, pl. 13. cites S. C. 


Firth, Age, 5. Ik Leſſee ſor Life be, the Remainder to the right Heirs of J. 8. 
* ens who is dead, and after the right Heir dies, his Heir within Age, and 
Leſſee has did ot hun, the JIarol ought to demur, for he is in by 


Oelcent. 27 E. 3. 87. wa | 
Firzh. Age, 6. 80 If J. S. at his Death has 2 Daughters and Heirs, and after 


pl. 108. cites the one dies, AND her Parc deſcends to her Daughter within Age, the 
S. C. JParol ottght to demur for her JNon-age, tho*' the Aunt be tn by Pur⸗ 


chale. 27 E. 3: 87. g - . 
* The Age 5. In Annuity againſt a Parſon, ff he has Aid of the Ordinary and 


was denied, patron within Age, yet the Patrol ſhall not demur for the Non-age of 


becauſe he | 

did not pra Iatron, for the Charge does not lie upon the Patron, but upon 
D OE Eo rn ford ne OO gon ip 
xor pray it judged. 


in Chance | 
before Procedends granted, and alſo the Loſs js not to fall upon the Patron, but upon the Parſon; per Babbing. 
ton. Bur Brooke ſays it ſecm to him that this is but a ſlender Reaſon; for by this the Patronaze is the 
<orſe, which is the Cauſe that the Parſon ſhall hive Aid of the Patron Br, Age, pl. 72. cies 11H. 
6. 11———Fitzh. Age, pl. 17. cites S. C. Zr. Aid del Roy, pl. 105. cites 8. ol * | 

+ S. P. But Kehle was of Opinion, that fot the ſame Reaſon that the Parſon ſhall have Aid of the 
Patron, the Patron ſhall have bis Age. Br. Age, pl. 29. cites 21 H +. 41. and there is a Quære, whe- 
ther when the Patron comes by Proceſs, he may not have his Age, tho” the Parſon cannot have it at 
his Prayer —Fitzh. Age, pl. 127. cites 8. C. S. C. cited by Haughton J. Roll Rep. 323. 


* Fitzh. 8. Ihe in Reverſion by Deſcent be reſceived for Default of the Leſ- 


Age, pl. 13. ſee, the Patrol ſhall demut for his Non-age, tho the Statute is Pa- 
11 8 ratus — reſpondere. * 18 E. 3. 32. b. 19 E. 3. Age 1. adjudged, as 
Age, pl. ;6. J apprehend it. 32 E. 3. Age 52, 53: adjudged. 2 E. 2. Age 79. ad 
cites S. C. . 14 E. 3. Age 86 adjudged. 9 E. 2. Age + 142. adjudged. 
Fabnrden ; in geb. Age 147. adjudged. 30 E. 1. Aunere Cornub. Age 150. ad- 


printed by Miſtake. 2 | | -42: "i 
+ This ſhould be pl. 143. for tho” both Pleas are of the ſame Year, yet pl. 142. is of a different 
Term, and not 8. P. | | | 
In Sire Facias aut f a Nm the Tenant: pleaded to Iſſut, and then made Default, whereupon came 
R. and ſaid that the Tenamt had but for Term of Life, the Reverſion to him, and pray d to be received, 
and wal received, and pleaded to Iſue, and afterwards died pending the Ius; whereupon. came, one F. and 
ſaid that R. is dead, and that he ti Son and fiel 1% R. and that he bas the Reer by Deſcent, and pray d 
to be received, and ſo he was, and ſaid that R bis Father died ſeiſed of the Reverſien, cubich deſcended to 


him 


—_—_— 
—— n... 


4 Age. — 


ua „ lad that be is within Age, and pray d &c. But Herle bid him defend his R ight now chat he was 
ed, or other wiſe Scifin ſhould be given of the Land; whereupon S. pleaded in Bar, and ſo to Iſſue. 
"Fark: Age; pl. 112. cires Trin. 7 E. 3. 32. 8. C. cited D. 298. b. in pl. a. 


9 [8 I 2 in Reverſion by Deſcent are reſceived for Default of 
| ke, aud the one is wichin Age, the Parol ſhall demur. 18 
$3. 12- ADJUDNeD, "EF" | 
T 4 ſo] Jfa Feme in by Deſcent be reſceived by Default of her Ba- 13 E t. 


arol ſhall demur for her Nonage, tho the * Statute be cap. 3. 
Patatus petenti relpondere. t 18 E. 3. 33. 5 E. 3. Age 61. ad⸗ itzh. 


Age, pl. 13. 
judged. cles's. C. 


iz, to] In an Avowry fora Rent-charge reſerved upon a - 
1 "if lainriff, Lefice tor Life, has jorge him in Maag un Fol. 146. 
50 who is in by Ocleent in the Reverſion, yet the Parol ſhall 
not demur. 16 E. z. Age 43. adjudged, Jt ſeems by this, that | 
the Land is not in Demand. Ste the Book in Aid 131. This was 
ina cond Deliverance, where the Father of the Prayee was ſum- 
to join in Atd in the firſt Action, and made Default, but it 
that this does not alter the Cale. 
12. In Precipe quod reddat the Tenant made Default, and after Default 
came F. N. and pray d to be received, inaſmuch as W. S. was ſeiſed in Fee, 
and infeoffed the Tenant and the Father of the Prayee, and the Heirs of the 
Father of the Prayee, and his Father died, and he is within Age, and pray'd 
to be received, and that the Parol demur for his Nonage, and it was 
admitted chat che Parol ſhould demur ; but ir is faid there, that in an 
ancient Book it is adjudged that the Heir upon Receipt ſhall not have his 
Age; tor che Statute ſays that he jhall be Paratus petenti Reſpondere. Br. 


Age, pl. 70. cites 44 E 3. 6. 
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(I) At what Time it ought to be demanded. 


1:1 F-a pan has Aid of an Infant, and of the King, becauſe the In- Br. Age, pl. 
4 lant is in Ward to him aſter a Procedendo, the {Parol ſhall not 3 . 
demur upon Demand for the Nonage of the Ward, tho it ought to , denied, 
have been granted if he had demanded it at the Time of the Ald becauſe he 
yer; for the Procedendo commands the Judges to proceed, and aid not pra 
ought to bave ſhewn it in Chancery, in Scay ot the Procedendo. 11 16 4 fir — 


+ 0. 10. U. pl. 14. cires 
Sg — __- 
See (K) pl. 7. S. C. and the Notes there. 
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8 
1 * a 
F> 23% 


Ku. N | * 78 0 7 . 1 IT? 47 . 
Jeden mus in an Action, in which the Age lies, that his An 1 f. 
Laer was feiſed in Fee, and died ſeiſed, and this deſcended-to zu. e, 
within Age, and prays his Age, it is a good Counterplea chat his % tat h 


Anceſtor 1 did not die ſeiſed. 29 E. 3. 6. b. But Auæte. Pri wo 
* eiſed, and 
Aud ſeiſed, and he is in as Heir, and pray 'd his Age, and the Demandant ſaid that the Father of the Te- 
nant 


9 9 . 


nant had nothing in Demi e Reverſon, nor ju Attion. Per Finch, This i is no no Plea ; bor you ought tg 
ſbew that be abated, ov the Vike'; tor otherwiſe it i is only Argument; for it may be that he recover'd 45 
Hleir, or that he enter d by River] Oy Lo &c, wherefore Finch award:d chat he ſhall have jus age 


2 cites 43 E. 3 1 


- 
— NN 2 


2. Tf an ben, upon Deſault of the Tenant, prays to be received, 

| becauſe the Tenant is Tenant by che Curteſy after. the Death ot his 

, the. Reveriion to him by Deſcent as Heir to his Mother, app 

pra the Patrol to deut, it is a good Counterplea of the Age cj, 

and was given to the Mother and the firſt Baron in Special Tail, 

oY the Baron ied without Itjne, and ſhe took 1 Tenant for her 2d 
Baton, fo the 2d Baron in by Abarement. 32 Age 55. 

Ii ought not 3. A Counterplea to bar another of a Right ot dri which he 

to be . Ar- n oog. to have by the Law, as that of Age is, ought to be Jull and certais; 


38 'per Cooke ]. Roll Rep. 325. cites 3 E. 3. 49. 4 E. 3. 40. 
per Crooke 


J. * 43 bY s But. 108 F. by Coke Ch, J. 


4 It is a good Counterplea of Age of a Vouchee, that bu is dead ; yer 
Crooke J. Roll Rep. 385. cires 7 E. 3. 27. 

. J. In Præcipe god reddat the Tenant allged Deſcent, and that he is in 

. as Heir, aud within Age, and pray d his Age, it is a good Counterplea that 

the Tenant and his Father purchaſed jointly, and he is in by the Survinyr, 

and traverſe the Deſcent, Br. Counterplee de Aid, pl. 30. cites 39 


1 
BS A. 65 It i is g00d Plea that he had an elder . D. 137 pl 26. Hill, 
Len Ken 3 & 4 P. & N. 
325. che 2; H. 6. 1. 4 E. z. mA 3- 28.—8. P. by Coke Ch. J. 3 Bulft 144: n 3. 40. 


S. P. by 5 H it is a good Plea that his Father was attainted Sc. D. 13). pl. 


Noll Rel. 26. Hill. 3 & 4 P. & M. 


325. ches 46 & 4 14 f 3: a Þ. 4 

2 8 . eee of Age ſhall x not be, but where it appears that he is ut 
ol Pens: Heir, us a Baſtard, or one who is not in as Heir, but by Purchaſe, or is 
don in Re- Caſe of Inevitable NMeceſſiiy; BR. Coke, Craoke, '& Haughton. Ero 
—_—_ D 393. Pl. 5. Mich. 13 Jac. B. R. in Cale of Herbert v. Binion. 


bil, 3 TTY * 8 F. ee, Bal Bey 325. cites 40 B 3.14 n 21 E 4. 
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(* In what Caſes,: if the Parol demur againſt one, it it 
. A 


7 vouched, if demur fur onde 
PR demur for he Parot allo. 45 Io 23. o _ one 


2. If Aid be pray'd by 2 Coparceners, ſcili 5 8 Aunt and the 
„ and the Aunt has the Remainder b Perch. e, any A 600 Niece 
ig wirkin Age, 3 2 


nn,. Nen. er 
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Age. 


* —— 


8 if a be pray'y by one Copdteener of 1 2 Other Coparceners, & in Writ 
af AY the one is prapy Age, and-the ocher of tull Age, the Parol of Eree by 
galldemur for all. 35 E. 3. Ad of the Ring rog. gebe 15 


I. 38. 
cites 9 H. 9. 47. But it ſhould be 9 H. 6. 47.4 + 4a : 


Tf ore Coparcener has Aid of the other within Age, if the Parol 

demur lor the Non ⸗ age of one, it thall demur for both. 9 

2 one vonches himſelf and ]. as Heirs, and ]. is within Fitzh Age, 
age; the Paro ſhalt demur for Hy r3 E, s. Itinere North, Keb 0 
bbb. 5 „ pl. 32. is not 


A | „de S. P. 
* | | and therefore ſeems mĩſprinted 


Wo tht © itfra ætatem by 2 Copircenezs of the Seiſin of their * Fitzh. 
. e Anceſtot] for the Non⸗ "D. 3. one of the Deman- aer, es- 
3. 


wa i, al Ld. rol W to demur. 4 Ma. 137. 25. 30 E. and there 
3. 7. bo the Word is 
| (Anceſtor.) 


The 3 D. I N 25. aw. th In akin fair Infra Ætatem of the Demiſe made by his An- 
ceſtor who tied before is 5% fo Age, or for the Nonage of one of the Demandants the entire Parol ſhall 
demur, —— [Ard ſo the Word Coparceners in the laſt Place ſeems to be put in by Miſtake of the 


Printers * 


1 So the Parol ſhall demur for both in a Non compos Mentis by 2 XA 
* of of the Seilin of tye Anceſtor for the Non-age of one, O. . 
3+ Ma. 137.25 
13 11 In a brit of Eocry ſur bien, * Coparceners, of which 
within Age, qui non proſequicur n mmon 
Patol thatl vemur agatnit the other alla. 12 S. x Stimere wilcs 


Age 130. übüdged. 
To Ika W thy Error brought againit the Heir of the Recover, * Br. 
1 


within Age, and i Scire Facias againff che Tertenant, if the Parol de⸗ Error, 2.2 9. 
murs (or the-Þetr, pet it hail not demur as to the Tertenaut, 9 P. pr trig 


6, 4 b. Fo Peu upd unt be at any rats if it be reverſed. was much 
as ti dhe C. Rant. 1 If e | 


ſhould demur opal borh, © WO RR the bn er, wy leaves it a is ive. —Firzh, Error, pl. 
20: cites 9 H. 6, 36 and the Book in Roll ſeems to de miſprimed,—— Fitzh. Age, pl. 16, cites Mich. 
1. 6. 17. that be Parol ſhall <4 as to =S Heir, het that they ſhall: go to tbe Examination of the 
to the qther. dee 7 — Age, pl. 21. cites 19 H. 6. which ſeems to be 
4 ie the i in Roll miſ; 1 ted. ——Anc per Parol demur &cc. cit . del tha after long 
was ts reed that it mould wr he: we the keit 265 | that the — Heil. | 


een s 120 Is T9 T INE Los > CRIYY” & 


bois! 51 N bw 15.4 2ʃ EE | A 6 "= 8 2 nit A won a 2 
10 1 ntra FatraamiCollationis.be gala the Aber, ns 5 0 
Er :Ferrenanit;: who is in by Deſoent, 77 e 
e ie e bios 
3h 4 enter into a — 1 alter one 11 ; his, the jp 8 . 
Ke ma 'Scire Facias | the Heir and the och! 

Upon this 
. 5 the Parol ſhall drawer againſt afl (if the Demandant does net deny it) without Proceſs or 
Bala to be viewed. Br. Patol demur &c. pl. 16. cices 8. . —— fr. Age, pl. 36: cites S. C and 


Age, yet the Bare all not demür as to the N N 4 72 
Adden Ber againſt all. * 29 al. 37. adjudged. 29 E. 3. * a e 
Firzh. Age, pl. 73. cites 8. C —3 Rep. 13. a. b. cites S. C. and 29 E. 3. 59. Sir John 


wo 871 into a Statute. ard one died, his Heir within Age; ; ir was moved that the Extent ſhall 
, Becauſe the Uſura recurrit [non currit] contra Heredem infra oo exiſtentem, ard cited 17 
Af 4 per Mowbrey ; and ſo it was agreed by the Courg. Het. 59. Mich 3 Car. C. B. Wilkinſon“ 
* — See (C) pl. 7. 
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12. In Scire, A 


Damsges kt 1 in 
cond e, he Tercetiuits 


ref againſt 28 - adjuvgeD. = 
the Arce- 
ftor who dirs, the Ecir mall n nof Rave bh Age in Ecire Facias; for the Title of the .inceſtor i; 
diſproved. Br Age, pl. 24 cies 5. C——Firzh, Age, 102, cites 8. CS. C cited 3 Rep. 13. 4 
And the Reporter inſe ra * * nde, . if there —— 338 . N and 
ment is le nad lat her, ard then be dies, a ather dies, 
Nu the Dax e jr? of tf t forts b+ o of full Ke. 4 md Prrtitlon is made, the eldeſt Milt not be 
ſolely charged, bur {all rake Adv Sew of the Infancy of — Siſter; for both the Eeirs are bt in ore 


and the ſame Degree. 94 14 . 
So if one hound Rec has Inde 2 + Droghres hers, ard nd male Partition, the ove - 
bave Cont H take Benefit of the Non-age of 


only ſhall not Be charged but 
the other ; for in ach 8 tho ſhe be charged as * yet ſhe ſhall have her Age. Ibid,” Co. 


Litr. 290. a. (h) 8, Gn 
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* Tertenants to have Execution of 
a4 1. oh. if the Parol demurs againſt one of 
Ie, it hall drinur againſt ail. 24 C.; 


#7 & HA 19 15 7 


See L 112, in * OE re are received upon Default of 
— — | : ; 1. N haben for. . 


14. 4 Mortdaficetor, Lana ney 3 4/+ Os aug ers, the one enter d 
ee the whole, and took Baron, and had Iſſue — died the Baron leaſed it 
to another for Term of Life of tbe Laſſor, and the Le x 72 by 

. the two Annts and the Nicco, ped to the Mortdan. 
| ef the Tefant wench 4 his Taſſer, who came and 207 17 4 e Warranty 
and 42 600 that E his Feme was ſeiſed in Fee, and he had Iſſuie and is Tenant 
by the Curteſy, and pray'd Aid of A. his Daughter er, and by, her Non-age 

Pape that the Paroli Pemuf Belk fard he ought” not co have rhe Aid 

for he of Whom he prays Aid ts one of the Demandants, and therefore 

he may rebut for Parcel and vouch for the reſt. ur per Thor „ we may 
not as here; för the Atlife ſhall not be taken by Parcel : M ombray 
acehrdinglyg and Haid that the whole Aﬀiſe of dsc te ſhall demur. 
And eoliceſſir, by which they counterpleatied rhe Aa tor 2 Patts, 
48 were nonſuited for the third Part, viz. the Niece was nonſuited, 

ond, asd ſevet d, ai 7 5 the P Parol' aid not demur. Br. Mort 


52 _ anceſtor, 1048. cites 40 AH. 3 
* 14 4 Man douche 2 as FR be hoe f full Age a the other with. 
#4 Eo and pays thut the Pardl demur, and-the Demandanr ſays that he 


fol Age, and 8 Facias to be vie vd, Proceſs ſhall iſſue 
againſt, þin' of. -full Age; per Markham; but per Newton contra, and 
2 10 ſs Hall iff iſſue aw ves 74 be adjudged woe 'of Full Age. Br. Pro- 

en ne pl. 61. «ir 19 H. 6. 5 
1. 0 10 Dr 2% A oh; and E. the Dilighter of C. deceaſed G 
— 2 Hirt in Gaveltind. ion an Obligation. f their Father. A. and B. were out- 
BY. law'd, and had their Pardon. Fd waived. The Plaintiff declared a- 


2 
* 


— gainſt A. and B. ſimul cum E. who was waived. The Defendants pleaded 

of Court and that E, nom one oi the Hein in Gavelkitid is within Age; but adjudg d 

2 upon Demarret cha ape B. Fall anſwer; he the never. appear'd a 

againſt her, VE ri) this 2nd; therefore! A. _ without 

and couls her. A n ab: ard Ratte Ir 's eee 
1 51 F na TIOOY)> $ =; 1 

: becauſe never appes eee 
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45 what 1555 the Demurrer! of the Parol 
00 Part ihall be for all. * 


| 2 a ort ot Error upon a judgment for divers Things a gainſt an 
* agent up on a Recovery by his Anceſtor, if the Intant Allah, 

Fare, by witch the Judginent is to be teverlen for Error therein, \ 

wer the aral hall agmur tor che Nom age of the Infant tor the Re- 

due x 145 10 WARE the aral ta demur allo tor that in which 

1 biſclatnied,. becaute this: ie only one Record, and 
ore if he has his Age of Þ Parol he thail have it of all. 47 Al, 4. 

The ame Lan if im an action gant an latant he conteſles . Br. Age, pl. 


e of the Demandant tor Part, pet 1f Ls n wine the * 3 cies 47 E. 
l ele tor all. 47 Aff. 4. : —+per BE 
DI 4/7 eh; that he may 


2! kb the Ation as to Pare led bare bp Age t for the Reſidue. 


"3 I... I. 
Ys x Is * q 


2 gr an Jafant kgs a Writ ol Eotry ſar Diſſeifin 10 his Farher, See Star 
any the Tenaac pleads the Releaſc of the F Pas as to Part of the Land 5 15-4 
nemanded, by which the Parol is to demur for it, yet ft ſhall * 
demur for the Weuuue. 19 E. 2. Age 123. adjudged. >1. 131 Glick mkes 
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WT: 5 
zn oe by 3 8 i the Tenant elaimg: as Tenant * This is 
{4,00 Dali, and prays in Aid of one ot the Plaintitf's in ant by miſprinted 


dag e A, ad has Aid oi bim, by whith-the ParoP ought"to be % 


1 * : 


emur for the chird Part which belongs to the Infant, and not 1005 . and 

Velldue, pet becauie the ae that! not be taken by Parcels it ſhall an Allg of 

emule tor alt. r All. . Weir . 
or, for 


Juni ended t 3 Ditighte/s, and thi one titer d. imo tbe IFhele, Jade Baron and bad Iſſue a Daughter, 


| 1dthe 12 — aſed #t J & far che Life-of the Leſſor and: I & In imple 
le {rhe Leffor's CLAY Aﬀiſe of Mortdanceſtor, and | 8. —— e 1 


17 J id b, er Dat ter, Aud that for Nonage the 
Awe Kühn Caſe Neko? to be ati, he of whom it Ebbe he 855 e = 


2 © contra! as is Caſe i is, h rar e Aſſiſe mall nat Parcel ombrey 
and ſald, that for th that Reaſon the i 57 ops 1 og ſhall nur — — — 1 
Sre 


h h 
3 rs Reed] i br > Brew e 1 e ohh ta the third Part, vin." 


_——y Ac Ee pl $5. Ahr. "Age, pl. Fav en ters | 


cya SHE v1 Pa „ei hf SENT £163 © % Dun ii Toe [0% 24/8, wahl 


* 1 And iy 1. l "1 1931s 114; bal 005 51 108609 L © 11. wot back 
99 5 140 nſtizn Infant of, Land, whereof he 2 12475 Wi 
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5 Worden and /. aid that E. bis ul ife, ds ſeiſed hy Fee, and be bad Uſe, and is Tenant by the Cur- 


dom £10411 


201 hue 
Parcels it hall b in : 
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{ Þ) | Lemanded by whom. And A dlig⸗ Plead. 
ings, &cc. 


EBF againft an Heir upon the Obligation of his Burke, Who a 
1 by Guardian, and ſaid that 15 was within Age, and pra d 
his Age. The Plaintiff rep/ied that he was of full Age, and pray T Wii 
to make him come to be view d, and it was granted; but Stone fan 
that tho he ſhould be adjudged aged of fail Age, the Plaintiff cannor recover 
his Debt, but rhe Detendant be compell'd to anſwer &c. Firth, 
Age, pl t22. cites Mich. 19 E. 2. 
; Formedon, alter che Parol bas demarr'd fins Die by the Nonage 
of the Tenant, at che Reſummons at his fall Age he 'thall plead Mu. 
_ tenure. | Thel. Dig. 208. lib. 14. [t6.8. £" cies FBH-26 E. 3. , 
The Parol was put without by the Nonage of the Vouchee, 
and ar the Reſummons the Tenant 0 Bred that the — is yet within Age; 
Judgment of the Writ, Which ſuppoſed him to be of full Age; to 
® which the Demandant teplied that the Vouc hee was dead &c. 
which the Tenant Was put to anſwer over, becauſe the — Mg can- 
not have Writ ot Reſummons of other Form. Thel. Dig, rot lib. 14, 
cap. 10. S. 4. cites Irin. 31 E. 3. Reſummons 299. 
ge, *. Formedon againſt Tenant for Life, who joined Iſſue char Ne dove pas, 
1 X 401 ons cùme for him in Reverſion, and ſaid that be in Reverſon is tn 
oy 3 ered Ward of the King, and within Age, and pray'd that the Parol demur 
n 4 aring his Nonage, inaſmuch as the Tenant pleaded by Colluſion, and 
ſhall not de- becauſe the Reverlioner himſelf, nor any other for the King, did not 
mur in This” come &e;; therefore the Jattices would do nothing Br. Parol Demur, 
E hm | eee 
. So at the Reſummons, after chat the Tegant has demurr'd for Non- 
PET age of rhe Vouchee, the Tenant may plead that 2 Stranger has recover d 
Rr ' againſt him after that the Parol was diſcontinued &c. and conclude to the 
1 . 2 * ＋ 0 the Writ: Thel. Dig. 208. lib. 14. cap. 10. S. 2. cites 


Ms hen the Mota tg, have the Age,  thews that his . died 
- Viſa and the Land deſcended | to him, che Dying Seiſed LOS not be tra- 
2 | verſed, but the Deſcent. : Roll Rep. 325. Hill. 351 Jac: in Caſe of 


* I 5 122 v. Binion, cices 43 E. 3. 18. 2 H, 
ass 1. Formedon in Reni r was en et Ki The la- 
2 * ant by his Guardian pleaded that he was is » Bed, and prayed that 
Ie was the Parol ſhould demur; and upon this Iſſue was taken and found for 
found for the Tenant in the Formedon, and after ſeveral Arguments uſed in 
the Deman- C. B. Fragments Sou was there given, viz. that the Demandant ſhould 
dean Foe be darf d Mit bt Error mus ede Pc. er 
— igmeag was atfirmed.: Sid a 17 | 
Ge being F a h V. Amegtt. 111. yh JI 8 OW. 75 wh _ 
avour of the Infant, ſhews that Judgment was inſt him.] The FR" * eB. Was 
STE 118. 8. K Ted na * r, — $69. pl 18. 8. C. and (ſays exprebly 
| the apo f his Age, and 13 Niſi. 
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Aid of the King. 


as () Age triable. How and where. 


1E Man vouches an Infant, or prays Aid of him, and prays that the 
Pata demur, and the Demandam ſays that be is f ull Age, and 
prays that He ve view'd, Venire Facias to be view'd ſhall iſſue. Br. Pro- 
Wh, pt 141. cites 24 E. 3. 28. . 
1 2571 tan Ia ant be impleaded, and appears by Guardian, who alleges 
bis Agey and pravs' abat the Farol demur, Proceis ſhall not iſſue to be 
viewd; bur ene Guurdiun bull be commanded to bring him in at a certain 
Day, and it he makes Default, Petit Cape ſball iſſue. Quod Nota bene. 
Br. Proceſs, pl. 14. cites 24 E. 3. 28. 3 14 
—— Ant broughc Atfiſe ot Novel Diſſeiſin, and was demanded, 


ane nor, and on at next Friend pray d to be. received to ſue for him 
ag to the Statote, and the Dejoudant ſaid chat the Plaintiff was of 
full Age, priſt, and it was tried by the Afiſe ; per Wich, which Finch 
agreed Br. Age, pl. 10. cites 48 E. 3. 10. | 
4 The Court of Cha:xcery, upon View of the Body, and upon Exami- 
nation , ſeveral Nitnaſſes, and upon View of the Church Book, adjudged 
the Detendanrt to be under the Age of 21 Years. Toth. 135. cites 28 
Eliz. Wood v. Wageman. 

. 4t a Tenant in « Real Action wouches A. as Heir within Age, or if 
Tenant tor Lite be impleaded, and prays in Aid of A. in Reverhon, who 
3s within Age, and that the Parol may demur &c. in either of theſe Caſes, 
af che Demaudant replies that A. is of full Age, this ſhall not be tried by 
ze Country, tor the great Delay it would be to the Demandants; but 4 
Brit ſhall be au ardad to the Sheri, Qucd Ven. Fac. tali Die prædid A. ur 
per aſpeli corpurrs ſur conſture poſit prefat Fuftic. netris ſi predit® A. fit 
ene AHtatis nec-ne &c. 9 Rep. 30 31. Mich. 33 & 34 KL in the 
Cele of the Abbot Strata Mercetla. | | 

For more of Age in General, ſee Enfant, Guardian, Trial, and 
_— bother Proper Titles. 
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(A) Aid of the King. In what Actions. 
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* There are 
manner 
Alds of 70 
King. iſt, 
Expreſs Aid 
as Tenant . 

Life; or 
ears, or 
Farmer ren- 


Fol. 148. 
dring-R „ 


as 6gaiiſt Tenaor in Fee. pf the Srant of the Ning, Aid <5, ver. | 
Je, vrrartfe-no'Prejuvice.can, come totheKing, 13 nay yarn 


When there 


| AP is not any 
Expreſs Aid to be granted, but there appears ſome Cauſe of Aid, there he eter Golds nehehs 


es Aid, but all conclude judgment Si Rege inconſulto Kc zdly, When there is Cauſe of Ai 
+ bar no Aid * vid before Iſſue, then. this Wri;.of. Rege Iuconſulto 4 gramted after Iſſue, and a 9 


A reef 1 
Re neonfulto. Ag, Roll Rep 206. eites 4 H 6 28. 


flomary Tenant ſhalt not conctude with Expreſs Aid, nor a Purveyor, but Judgment Si 


"where in Treſpaſs the Deſerdant ſt ecved that the Place is Parcel of the Manor of D. whereof the Ki 
is ſeiſed &c. and this Land is demiſable by Copy of Court 11 and the King at ſuch Curt leaſed to bim by Cody 
u ? Ke. 
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T66 Aid of the King. 


&c. and demanded judgment Rege Incontulro ; and per F 1 clearly, he ſhall have Aid of 
the King, and no Traver'e to the Cauſe ſhall be here, as Not Parcel, or Not compriſed & c. Br. Aid del 
Roy, pl 1. cites 27 H. 8. 28. 3 

«t in the Chancery no #/ritof brach ſiall be granted upon Aid in Action of Treſpaſs, as here; fo, 
the King ſhall lole nothing. Nota. Ibid. f | 


* Finb. pl, 2. In Treſpaſs, Al ſhall be granted of the Lung. 45 E. 3 


Pep * 46 E. 3. 28. b. 9 D. 6. 56. 


mitte d. — Br, Aid del Roy, pl. 16. cites S. C. and was Treſpaſs for fiſhing in Kingſton juxta Hull, 
the Defendant pleaded, that he had che Vill of Hull of the King ia Fee Farm, rendring 40 l. a Ye, 
by Charter of * King, which he ſhe us, and that the Place where &c. is Parcel of the ſame Vill of 

ull &c and prayed Aid of the King, and had it, notwithſtanding that the other alleged that his Ac. 
tion is brought in K in ſion uxta Hull, ſo that it ſhall be intended 2 ſeveral Places &c. . Br. Aid 
del Roy, pl. 97. cites 3 H 9.46.8 P. EY * 


Br. Aid de! 9 Jn Treſpaſs de d frafto gt. Aid ſhall be granted of the 


del King, becauſe by common Intendment the Freehold is che Cauſe of 
ing for-Things annexed to the Land. Contra 


10. contra, the Action, this 
becauſe he D. 6. 10.-QMJUDRED 18. 
has Frankre- : | Tr | | | 12 

nement, and His Frankte nement is a good Plea in Treſpaſs, and a Man ſhall not recover Land nor 
F Ty» pany in Action of Treſpaſs, bur only Damages, which is no Prejudice to the King ; for the 
Aid ſhall not be granted of the King but for Feebleneſfs of Eftate, or for Loſs to the King, and nei- 
ther of them is here; (Quad Nota. | | . : 75 | 


4. In Treſpaſs de bonis Aſportatis, Or Battery Aid lies not, be: 
os) 42 Frechold cannot be intended the Cauſe of the Action. 4 h. 
gy. | | | 


q * Aid 5. Aid lies in Treſpaſs upon the Caſe. t 7 H. 4. 2. b. | 
* apy e . 6. In an Attton upon the Caſe againſt the King's Farmer of a Leet 
Yet holding the Leet Aid les. * 18 P. 6. 12. adjudged. 
s Fitch, Ai!!! | W | . 
del Roy, pl. 19 cites Trin. 18 H. 6 1. 8 C. | « . | 

Treſpaſs upon the Caſe, in as much as the Defendant interrupted the Plaintiff to take a Mark which be- 
longed to him for a Leet Sc. and te Defendant claimed the Leet by Grant of the Kine, rendring 5 |. a 
Year in the Exchequer by his Charter which be ſhewed forth, and prayed Aid of the King, and had it, 
ard yet it is only an Actlon of Tre!ya's, in which nothing ſhall be recovered but Damages. Br. Aid 
del Roy, pl. 53. Cites 24 E. 3. o. Sce (D) pl. 7. S. (H) pl 3.8. C. 


Firzh, Ad 7. In an Affiſe Atd ſhall be granted of the King in-Reverſion. 4 
del Roy, pl. . 4 pl. 19. adjudged. | 


96. cites ; : 
S. C. where the Reverſion was by Eſcheart to the King, but Search was denied. 


In Aſſiſe the Tenant may have Aid of the King, contra of a common Perſon ; but per Cheyney and 
Thirne, where the King leaſes for Life Land of bis Dutchy of Lancaſter, the Tenant ſhall not have 
Aid of the King in Aſſiſe; for of the Dutchy Land the King 1s as a common Perſon, for be has it as 
Duke, and not as King. Br. Aid del Roy, pl. 32. cites 11 H. 4. 85. ; 

In Aſſiſe of Nove! Diſſeiſin againſt the Incumbent * King of Parcel of bis Glebe, he ſhall have Aid of 
the King, andthe like now in 88 ; Quod Nota. Br. Aid del Roy, pl. 9 5. cites 3 H. 7 7. 

In Afﬀiſe of Novel Diſſeiſin the Defendant ſhall not pray in Aid, but only of the King. 2 Init. 411. 

—$ Rep. 50. 8 P. — See Aid of a common Perſon (A) pl. 13. 
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Br, Scire f- 8. The Indictee of Felony being ourlaw'd brings a YBrit of Error, 
ce, pl. K. and hath a Scire Facias againſt the Tertenants and Lord; one Ter- 
der be d nant comes and ſays, that the King granten the Land to him for 
Aid of the Life, pet he ſhall not have did of the Ring; becauſe by this y9rit he 
King, but had nö Day in Court but to hear the Record, 11 P. 4. 53. b. 


nothing 1s . F . > 
ſaid . about the having no Day in Court. ——Fitzh. Scire facias, pl. 68. cites 8. C. & S. P. as to 


his having no Day in Court. We! ; 
, "0, 6. 


9. In Replevin Aid ſhall be granted ofthe Ring. *9 P. 6. 56. 
To. Tera: in Fee of the Orant of the King wall have Ad io real 


_ 
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— Aid of the King. 187 
A&ions; betauſe if the Demandant recovers, the Ring ſhall change 


8 D. 6. 13. * 
tus Cant, are ſinpchir AD (hall not be granted of the King, jy 


1. J | ih c : 
7 is is brought upon his own Diſturbance, and for the Mil ene, 
1 he Lapſe in the wean Time, 5 Þ, 7. 16. & e 


| nothing ſhall 

be recovered hut the Preſentment. Br. Aid del Roy, pl. 97. cites S. C. Fith. Aid, pl. 96, cies 
ingly. = | 'n. 

S. Fs oo te Hf Defendant ſhall have Aid againſt the King in lieu of Voucher, Br. Voucher, pl. 

Br. Qua. Imp. pl. -. cites. S. C. & S. P. that Aid was granted upon Charter 


« 7 - 6. 6. 
1— 95 Aid del Roy, pl. 6. cites 8. C. Firzh. Aid de Roy, pl. 15. cites S. See 


tn common Pe rton (A) pl. 22 Ft pls; 
1 2 De ue Suit was ſtay'd by a Rege Inconſulto, becauſe the Patronage was in the King, and 


adjud vod ſequarur penes Dominum Regem, and a Procedendo pray d and granted in Chancery, 
— to the 8 General, to — why it ſhould not be granted, Roll Rep. 290. 


= 3 &4 Ma Jones v. E'kes. 


12. In an Action of forcible Entry the Defendant being Tenant 3r. Aid del 
fbr Lite ſhall have Aid of the Þeir in Reverſion, and of the King in B. ve 47- 
whole Ward the Heir is, the Oetendant making Title by the Leaſe contra; fr 
of the Father of the Heir. 22 D. 6. 17. b. 18. adjudged. | 0 Framttene- 


ment is to be 
recovered in Treſpaſs, and he who has Franktenement is able to plead to all Purpoſes in Treſpaſs ; Quod No- 
ta, by the 28 — and this notwithſtanding tliat the Plea goes in Doe of — 3 | 
[The Vear Book is, that the granting it was by Conſent and Agreement of the other Side, as not be- 
ing morein Delay than a Demurrer would be] Br. Aid, pl. 85. cites S. C. according to Br. Aid del 
Roy, pl 47.—— Br. Forcible Entry, pl. 6. cites S. C. accordingly, by the beſt Opinion, and thereup- 
on the Defendant pleaded Not- Guilty. Fitzh Aid del Roy, pl. 24. cites S. C. that Aid was 
granted, becauſe it would be as ſpeedy as a Demurrer, but ſays nothing of the Conſent. Fitzh. 
Aid de Roy, pl. 11. cites 4 H. 6. 12. that Aid was denied per Cur, 


13. Jo. an Fjectione Firme the Defendant ſhall have Aid of the S<<(0)?l. 5 
King, (it ſcems the King had the Reverſion before Iſſue) becauſe by 
Intendmenc che Freehold inall come in Debate in this Action, thetar/ of 


Kent's Cale ad)udged, cited 3 Jac. B. B. 


14. In Scire Faclas to execute an Annuiy againit a Parſon, Aid was The Defen- 
granted of che King, becauſe the Dean was Patron of the Parſonage, f Ir 


and the King was co collate to the Deanry. Arg. Roll Rep. 292. cites the King in 
38E£.3. 18. 1 Seire facias 
nizance notwithſtanding tl.eStatute. Br Scire facias, pl. go. cites Title Aid of the King, 39. 


15. In Præcipe quod reddat againſt Tenant of the King, who holds of 
him by Rent and Services, the Tenant ſhall or have Aid of the King, 
unleſs the Title of the Demandant le elder than the Title of the King to the 
deigntory 5 tor ocherwite he who recovered ſhould hold by the firtt Ser- 
vices. ., Br. Aid del Roy, pl. 13. cites 35 H. 6. 56..per Priſor. - TO ITN 
16. Io Petition of Right by Sotell in Treſpaſs, the Defendant ſaid, that 
the King, leaſed to him fon Tears, and prayed Aid of the King, and had, 
the Aig, but he ſhall not have Search, ſo ſee that it is admitted that 
the Leflee tor Yeats thail have Aid of the King in Treſpaſs and yẽt no 
Franktenement is to be loſt; Per Billing, where Tenant for Lite, the. 
| Reverhon to the King, has Aid of the King, be ſhall not have Search. 
Br. Aid del Roy, pl. 60. cites 9 E. 4. 52: ! 
J Ina Had permittat of a Common againſt Tenant for Life of the 
Land of the Leaſe ot the King, he ſhall have Aid of the King. Br. 
Aid del Roy, pl. 93. cices 2 H. J. 11. 
18. In Writ of Error 10 reverſe a Fudgment, the Defendant in Error 
ray'd Aid of the King, but denied per tor. Cur. becauſe no Land is in 
mand, but only collaterally; but afterwards when the Lands come 
| once in Queſtion, then Aid thall be granted, but terer before. Bultt. 
216. Trin. 10 Jac. Baker v. Nichols. ä 
| 19 


68 Aid of the Ring. 
— — — — — 2 — - - E . — 
19. 4E. 5. i bat. . 57 | Con erung the ndow ment of W omen, Where 
having not ,þ, Guardians of 2 hae, i ber ane have Maraſbip by the Tifr i; 
_ Grant of the Fin er where ſuch Guardions be Tenants of the Thing in D. 
the latter mand; or if the, Heirs of ſuch Lands be vouc hed to Warranty, if they ſay that 
Part of the they cannot anſwer without the King, they ſhall nut ſurceaſe upon the Matis 
He = therefore, but ſhall proceed therein according to Right. 
by as it ſeemeth not commonly known, there have divers Aid-Prayers been granted ditectiy againſt 
both Poi te of the Purvicw of this dtatute, as wel! when the Writ of Dower ha.u been beouglit ay ain} 
the King's Granree ur ommictce, as where the Heir came in as Vouckee in his Cutody, and the like 
Kule' Brian pave it 4 bl. 7 but when Juſtice Townſend remember'd him of this Statute of Bigamiz, 
the Aid was over-ruicd. 2 Iuſt. 271. „ ; 
And at the Parliament holden in 18 E. 1. an Act is in the Parliament · Roll thus enter d, Quad vidux 
. — Dotem de terris in cuſtodia Kegis exiſtentibus, Dominus Rex præcepit Juſticiariis de Banco, 
v 


5 4 0 


iduæ pot mortem virorum ſuorum petam Dotem ſuam &c. ct quod in placius illis procedant ſe. 
cCundum commuùnem legem Regrii, & gucd partibus faciant debitum Julticiz complementum. 2 jog 
271. | we 
780 as ſee ing the Letter of this Chapter of 4 E. 1. extends but here the King hath granted the 
Cuſtody: over, or 1 here the Heir came in as 122 8 the Act of 18 E. 1. made about 14 L cars after 
addeth rhat theſe Widows mall recover Dower againſt the Heir in the Cuſtody of the King, where the 
King granteth bet the Cuſtody to any, but keepetb the Lands in his own Hands. And L4. Coke ſays 
he is; verily. pertyaded, that the. granting: of * here no Aja p as grantable, 9 a any Error 
(whereby the judgment might reverſed,) ſome udges, either r that Cauſe or ior Fear, have 
grantec Aid of the Kirg in man Caſes, where it was not to be granted by Law; and the rather for 
that in ancient Times, Aids of the King were little or no Delay at a ; (or Wries of Procedendo were 
ſpeedily graced; . whereas of latter Times Ad- Prayers, and e pecial y Wrirs de Domino Rege Incon- 
ſulto, are ud m.rely for Delay of Juſtice, and that for no ſmail Time. 2 Inft. 2;1. p 


——— 


(B) In what Caſes it lies, contrary to the Suppoſal of 
the Writ. 


See(Q) pl.1. 1. TN an Aſſiſe of S. in the County of H. if the Tenant ſays t 
. „1 the Land is in F. which is in the County 1125 and that the aun 
Plat . güde it to him, rendering 40 l. Rent per Annum, he ſhall not have 
covers in the Ald of the Ring, becauſe this is contrary to the Suppoſal of the 
County of rit, 10-that if Aid ſhould. be g * the Wrtt would avate, and 
461 Rev, . the Tenant is at no Ptezudtte it he hath not the ad. r E. 3. 19. 
4o. cites àdjudged. 


S. C—— | | 1 
Fitzh. Aid de Roy, pl. 2. cites 8 C. 


SAS) 2: Jna Dum fuir infra Ætatem, if the Tenant ſays that he holds by 
Fol. 149. yirtue of a Leaſe from the King by his Patent, and ſhews it wee 
— which it appears that he hath bur a Chattel, and not a Freehold, whic 
is weary Fo 12s own Acceptatice, for. he hath ted the Writ 
3 


| accep 
the King s Right thall not be tried without the 
5. have Ald of the a} E. 3. Atd del Roy 69- 


A |; 
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1127 2 ö Oben Demand of what Thing, Of another Thing 


than that which is in Demand. 


17 the Ring 8 Farmer be ſued upon his own Grant, made hy him Aid of a 

Alter rhe Grape ot che King, he (hall not have aid. 48 Ed. len! (E)pl. 1 = 

t "T4; : | Cites S. 

but not 
Br. Aid del Roy, pl. 19. cites S. C. As where Covenant was brought by the Vill of 
Lan Vill of D. for that they co venanted with them that they ſhould be quit of Toll in D. and 
kd taken Toll; and thoſe of D. ſaid, that they had their Vill of D. of the King in Fee- Farm, 
Aid of rhe King, and becauſe this is their own Covenant and Deed after the Fer- Farm, 
of the Aid. Br. Aid del Roy, pl. 19. cites 48 E.3.18.——Fitzh. Aid de Roy, pL 

accordingly, for the King is nor n by it. 


* 4 4 . @ Common be demanded to iffue out of the Land of the King's * * Fitzh. 
— for Lite, be Mall have Aid of the King, * 6 Pen. 4. 5. b. 4 4 lid, . 


Pen,c6. x1. 19. + 1 All. 1. adhudged. | I3. Cites 


S. C. but not 
Pe — '+ Fitzh: Aid de Roy, p. 86. cites 8. C. ſays the Court gave Day &c. and in the 


mean time to ſ,cak with the King 


3. [So] If a Rent or Common be demanded to ifſue out of the * Br. Aid 
Land of the King's Leſſee for Life, he ſhall have Aid of the King, 4e Rer. el. 
60.4 5. b. 4 Pen. 6.11. 19. * 3 Af, 1. adjudged, though the Aid be 7 Poll 
granted of another Thing which is not in Demand, cordingly, 


ry nh. Aid de Roy, ih 


wards came a FD, but not to go to Judgment Rege Inconſulto. 
87. cites 8. CG | 


4 1a Comm on be demanded to iſſue out of the Land of the Fee- * Sce ( (G) 
farm of the Kine rendering Rear, he ſhall have Aid of the King, . 13 pl. 6. S. 


yen Aid del Roy 99. Curia, Dubitatur * 46 All. 1. 
"4 a Common be demanded to iſſue our ot the Lands of the + Br. Aid. 
King s Tenant ot the Gift of the King, diſcharged of Common, he ſhall del Roy, pl. 


have Aid, tho” he is to have Aid of another Thing than that which is 35,5 
E 

in Demand. *'25 All. 8. f 29 All. 1 155 "7 . ſeems to be 

contra; fe 
they were in Doubt if he ſhall have Aid, becauſe the Gift is ; of the Land, and the Affiſe is of the = 
mon, ang d another Thing than is given; and per Shard J. Aid is not grantable by Deed which com- 
menced before the Title of the Action of the Plaintiff accrued. 
Hb. Aic Nn pl 75. Wee a but not S. P. 1 


- ＋ 
+ 33.24 $- * * 


1. - 
6. Where a Man claims wo be Achau 4 of Toll in a « vil tothe 
King has Fee-farm, Aid. of the King ſhall od Aa to the Vill. Br. 
gase, pl. 93. cites Th 7. i, * 
* n r 9 
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(D) In what Caſes it ſhall be granted of the King, 
where the King is Party. 


N Treſpaſs by the King for ER of Toll of his Tenants 
Roy, pl. 2 1 ele the 2 tied as Fee-farmer (as it ren 
Bur Brooke e ing, and had Aid of the 7 . 4 2. b. 


* it is briefly reported. 


Br. Aid del 2. I an Office be found for the Kin Anme 
— / 13a King in Chivalry, and died his Heir within Age, by wht 
cirss.©— the. Ward, and committed it to another during the =o 


de Roy, pl. Which another comes and traverſes che Office, and 2 —— 
99. sd. C. Facias iſſues againſt the 1 who comes and ſhews tha 1 * 
granted the Ward to 4 1 vs in Aid of the King; Tha all 

not have tt, becauſe the King 15 Party to the Plea, and 


Eur join to the King by Force of the Scire Facias. 15 Hen. 7. x 
urtam. 

Sce (H) pl. 3. Bur if the Office be traverſed, and found falſe, and after * 
14 8. C— Facias is granted againſt the King's Leſſee, he ſhall have Aid of the 
RT 4 King. (Jt ſeems, becauſe that now che King is not Parry ; for the 
cites 8. C Jlea between him and the laintiff is determined. 37 Afl. 11. 


Br. oP) Judged, 

pl. 84. 
cites 8. C. & S. P. accordingly ; and Brook- ſays, and ſo ſee that where the King i is inticled % Office, 
as he was here, his Parenree ſhall not be ouſted wirhout being warned to anſwer to it. Quod nota— 
Br. Petition, pl. 17. cites 8. C. a 


Br. Aid del 4. If a Patentee be to have a Recompence in Value NY the Kin 
Roy, zicke he thall have Aid. of the Ring, tho the King be Party, becauſe L 
& 8 P. ſhall not have is nn we * 15 5. 7. 10 


Fitzh. Aid CUriam, 
del Roy, 
pl. 97. cites S. 05 * 8. P. 


Pirzb. Aid # divers the Cauſe of the Action is more ancient than the Cauſe of 


de Roy, l.. the Aid Prayer of the King, the did does not lie. 4 pen. 6. 12. 


10. Cites S. C. 
6. As in Treſpaſs for a Treſpaſs in the Time of H. 4. if the Defendant 
ſays that after the Treſpaſs ah Office was found * ſuch a one died 
SAO ſei — — 18 8 ſuppoſed ; becauſe Ward to the King; he 
ol. 150. ſha * u al of di 
VL alter the Treſpaſs ſuppoſtd.”_ 4. D916. t2. 
CP 5p, „ 17: Man Action upon 
Aid de Roy, Leet, if the Plaintiff claims the Leet by prion and the 


Farmers 


1 19. cites by Grant of the King fince Time of 4 „and io after the Title 7] 


rin. 1 of the Plaintiff, vet toy TONE thajl have Aid, for 
6. 11. 8. C Kin barred or ma Leet 
fone leaſe 18 Þen. 6. 12. adjudged. * 
Rent was rn 
Roll The 0; 292. 


hah a 


8. Where 


the Cake againſt the beLing's Fee-Farmers of a 


wands might be of Prejudice the King, the Aid wn grantee. Arg 


edges a EEaBpDrOECSAaS==LLt=Dw2D2o@72n 


— 
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Aid of the King. 171 


Where one has Cauſe of Voucher or Warranty of Charters againſt a 
os Perſon, in ſuch Caſe he ſhall pray Aid of the King; for he can- 
not vouch him nor have Quare Impedit againſt him. Br. Aid del Roy, 


pl. 6. cites 9 H. 6. 56. 


„ 


—_— 


A 
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(E) Upon what Plea. In what Caſe it ſhall be granted, 
where it appears the King hath mo Title. 


* F | party himſelf who prays in Aid acknowledges any Matter 
1 * would torecloie him ot Aid, he ſhall be ouſted of Ad. 39 


Ebw. 12. b. | | 

2. a Man prays in Aid of the King, and ſhe ws for Cauſe of the Cro J. 421. 
A de King's Grant, if upon his Plea it appears to the Court that pl. 2. Lighr- 
the Grant is void, he ſhall be ouſted of Aid. Paſch. 15 Jac. B. K. 8 C“ — 
between Lig bifcot aud Levett, reſolved per Curiam. udg d ac- 
Bridgm. 88. 5 8 v. Lerret S. C. adjudg'd that the Grant being voĩd, the Defendant oui de 


ouſted of the A F 

ie Facias to be reftored by Virtue of an Act F of Parliament of Reſtitution for the Heir of the Earl of 
Lancaſter, He in Reverſion trag attainted and his Heirs reſtored before the Reverſion fell, and afterwards 
the King granted the ſame Reverſion to this Defendant, and granted that if be or his Heirs be ouſted or evict- 
ed, — $ by their own proper Act that the King vill make it up in Value, and this Grant was after the 
Reffitarion; ahd yet upon this Matter the Grantee had Aid of the King; for the Patent of the King 
ſhall not be avoided without making him a Party, and the Words above are ſufficient to have in Value 


of the King. Br. Aid del Roy, pl. 62. cites 39 E. 12. | 


+ 


— 
- 


„ Trover and Converſion of Goods, if the Defendant pleads Cro E. 593. 
E King was ſeiſed in Fee of the Manor of D. and that certain pl. 3. Mich. 
Pelons-untknoiwn. ole the ſaid Goods of the Plaintiff, and brought i gl N 
them itkia the Maffor, and there them left and waived, per qnod the pp, e 
Defendant, as the Queen's Bailiff of the ſaty- Manor, ſeized. them to the Anneſſe/ 
Uſe of .the Queen as Goods waived which is the ſame Trover and 5. C and © 
and demands Judgment {t Regina inconſulta ;-he ſhalt? f end- 
not have-Atd of the Queen upon this lea, for it does not appear G, 54 
 bythis Plea chat the Goods were forfeited to the King, CA Popham 


. * | F. | a > .78 
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held that be much 28 it is nor alleged chat the Felon waived them in Purſair 
tecaue i, Wallped the $0009. Es. 5. Foy 0% 

t aChattle, | 2 
and hb bath rot alleped that he Lad anſtrer'd ſor it to ti Queen; and adjudg'd that he anſwer'd with. 


out Aid Cro, E. 693. pl. 3. Mich. 41 & 42 Eliz. B. R. Foxley v. Anneſley.— Mo. 572, pl, 
785. S. C. adjudg'd per tot. Cur, that the Aid is not grantable, becauſe it is in Action Tranſitory, not 
al. | 


"IR 


- 


— 
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EL 


9s Or 


D. 25. pfl. 6. The King granted the Cuffody of a Lunatick and cf. his Land 
164 Ao > 4 145 he ſhould. be'a Lunatick to take the Profits to his own Uſe 
Kev —_ he Patent was adjudg'd void, and therefore the Patentee cannot have 
Grant was Aid ot the King; tor Nothing paſſed, . the King being to apply the If. 
fine Com- ſues and Profits of the Lands of Lunaticks to the Maintenance of the 
row .. unatick's Wite and Family, and not to take any thing to his own 
«judged Uſe. And. 23. pl. 48. Hill. 28. H. 8. Holmes's Caſe. 

that he ſhall TT #4 | I | 

not have Aid. Ma 4. pl. 12. 8. C. accordingly.— Bendl. 17. pl. 23. S. C. adjudg'd accordingly —. 
S. C. cited as IPA K becauſe he Gre was — 2 127. b. * 
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7. In Ejectment by Grey Leſſee of the Earl of Rent v. Baude Le. 
ſee ot che Earl of Northumberland for Years, the Reverſion whereof 
came to the Queen by Forteiture for Rebellion, he. pray'd Aid of the 
Queen, which was granted. But at keck becauſe zo Zitle appear d 
clearly { cr the Qucen for the Eſcheat, a Procedendo in Loquela was 

ranted by the Advice of Catlyn and Dyer, bur not to go to judgment 
JP egina inconſulta. D. 320. a. pl. 18. Mich. 14 & 15 Eliz. | 
Le. 284. pl. 8. A Writ of Dower was brought of certain Manors, and the Tenant 
385. SS in a Writ of Circumſpecte agatis ſet forth that the Husband held one of the 
ITE g. ſaid Manors f the King in Capite and died ſeiſed his Heir of full Age, 
pl. 114. S. C. Prout per quandam Inquiſit' compert' eſt &c. by Reaſon whereof the 
in totidem Qneen ſeiſed the ſaid Manor as well as other the Manors &c. and for 
Verbis. that the Queen was to reſtore the ſame tam integre &c. as they came 
1 to her Hands the Judges were commanded to ſurceaſe Domina Regina 
inconſulta. It was reſolved that this Writ, being in Nature of an Aid 
Prayer, it could not ex tend to any Manors not found in the Office. 9 
Rep. 15. Hill. 28 Eliz. Bedingfield's Caſe. © © 


1 
- 
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(F) In what Caſes Aid ſhall be granted, where both 


claim from the King, 
If it appears 1. F it appears by the Plea of him that pra in Aid that 1 Grant 
zo the Curt, or the Thing in Demand is void, he ſhall not have Aid of the 
ters Parents, Miſig. II Hen. 4- 87. * > 


Court to be void Again Law, or ipſufficieut ; Ubi 


Ef Rovers after hs Death of Texgns fo Lie often a the ng by A 
on After the Death of Tenant Tor Life eſcheats to 
4 Heirs hs of this 595 and Ke be 


the King; by Parliament, and therefore the Grant void; and yet the Aid was granted oy Jos 
| 1 dems ſupra that 
the King ſhall not render in Value without Clauſe of Recompence ut ſupra. Br. Counterplea de Aid, 


pl. 31. cites 39 E. 3. 12, | 


2, As 


1 


Aid of the King. 173 
the Land leaſed, 


the King leaſes for Lite, and after charges 


which. bold, it rhe Chargee brings an Action the Leſſee ſhall not have 
ON ecame rhe Cyarge ts vod 11 Hen, 4. 87. 


3 22 
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So if the King grants a Fee- harm to one. and after grants att SADL.M 
Oe, Part thereof to another, the rit Grantee ſhall not have Aid. K, 


11 Belk, 4 57. Br. Aid del 


Roy, pl. 
nn 86. The firt Grave was to the Mayor and Sheriffs of London, to hold the Chy of Log: 


* in Fee-Fee-Farm rendring Rent Sc. and the after Grant was to the Plaintiff of the Office of 
-afarer of Clothes &c. in the ſaid City, bought and ſold there &c. for his Life, he taking ſo much. 
e Mayor &c. leaded the Grant as aforeſaid, and that by this Office their Fee-Farm would be im- 
4, and pray'd Aid of the K ing; but becauſe the Reverſion was in the King, therefore the Aid 
180 be granted of the King ; for this ſhould make him to be * to deſtroy his own 7 

if the Rin had alien'd it in Fee, and had reſerved no Right. And ſo it ſeems that if the King 
15 8 Fer rendering Rent, yet they ſhall not have Aid by Reaſon of the Reſervation there. 


| toke ſays that fo it ſeems that if t K had granted it in Fee rendering Rent, yet they 
— Aid by Reaſon of the Reſervation thereof, — Fitzh. Aid de Roy, pl. 46. cites e 


p f if the Plaintiff claims by Leaſe for Bears from the 
My —_ prays in Aid, and the Detendant ſhews a prior Leaſe to him 
Pa betore for Life 2 confirm ' d by Act of Parliament, the 
amt be gute of Aid, Oubltarttr x: pen. 6. 28. b. 
© 5; The Earl of Kent fued by Petition to the King, becauſe King Ed. 
ward rhe A. gabe to his Farher 50 J. Rent out of the Vill of A. in Tail, and 
tied, fs Hin how Plaintiff within Age, and yet within Age and in Cuſ- 
todia Regis by the 57 of the Plaintiff, and that the King has grant- 
ed this Rear to F. M in Fee, and prayed Reſtitution, and that the Patent 
he repeated. And F. AA. upon Scire facias awarded upon this Petition in- 
ed ro the Chancellor of this Matter, came and ſaid, that the Kin 

granted this Rent to him in Recompence of a Promotion &c. and granted 
that if he be ouffed that he will make it good in Value, and that this Rent 
came to the King by the Attainder of R. ſo held he by Charter of the 
King, and prayed Aid of the King, and had it, tho' this Suit be 10 re- 
peal the Patent; and the reaſon was, becauſe it is in lieu of Voucher 
reaſon ol theſe Words to make it good in Value, and a Man cannot vouc 
the Kiog; Quod Nota; and atter came Procedendo. Br. Aid del Roy, 
pl. 41. cares 21 E. 3 47. | * jo 

6. Ae of an Office, and made his Plaint by the Grant of the King by 
his Letters Patents, and the Defendant. fhewed the Grant of the other King 
of th# ſame Office, and prayed Aid of the King, and had it by Award, 
notwithſtanding that both claimed by the King, and yet there was no 
Warranty nor Recompence in the Patent, and Fr ſhall not have the Office 
but for Life, as it ſeems by the Caſe there. Br. Aid del Roy, pl. 93. 


* 
by 


cites 2 H. 7. I bo; 


- 
F 


not have Aid: 


g | n ard s 7 : {7 | 
Farmer thall noe 1 15 to We th , 
or the King. | e Ta | „ 9 
Seh 3-and the Note there. 
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174 Aid ofthe King. 
Tirzh Nd 2, Bllt otherwiſe it had been it the King had grauced the Inheritance 
dc Roy, pl. of the Office reſerving no Right, for there the F armer {ould haye 
a6 ces Aid. f Pen. 4 #7. But Brooke in abrtdging this ard bel Koy ;.. 
Br Aid del - (fe1s contra. | 


Roy, pl. ; 5 8 
cls 4 6 which ſce at (F) pl. 3. in the Note there. 


. Tf the Patentee in Tail of the King brings an Action agai 
ther der a Court within a 0 K 
hatn not been any other Court beſides his Court in the fame Ton Time 
aut of Mind ac. and the Detendanr ſays that he has always had ſuch 
Court, pay ing Rent to the King, which Court is alſo granted in Tail 
to the Plaintiff, yet he ſhall not have Aid of the — becauſe it wii 
be more beneficial for the King, when the Reverſion falls, without this 

new Rent and Court. 13 4. 11, b. | 
4- the King leaſes for Lite, and grants the Reverſion to another 
if the Reverſioner brings Waſte, or avows for Rent, the Leſſee ſhali 

1 13 Hen. 12 6 
my rants a Town to Fee- rendring Rent 

1 another — certain Lands „an _h3 Town by Force 2 
former Grant of i un Fee. Farmer ſhall have Aid of the King, 
4400 r. agrees, becauſe if this be evicted, the Recoveror ſhall he 


ant to the Ring without his Lien, (and it ſeems the Rent ſhall 


be apportioned.) 

6. So if another demands Common out of certain Lands within the 
Town by Force of a former Grant of the King, the Fee-Farmer thail 
have Atd of the King, becauſe perhaps. che King had a Releaſe gr 
other Diſcharge before the ſecond Grant, Dubitatur 46. Aff. 1. 


FO I * — 


— 
— 


— —„- 


(ti Vs ſhall have Aid. Is reſpedt of bis Efate 


* Br. Aid 1. A | Fee-Farmer of the King, rendring Rent (hall have Atd. * 45 
del Roß rl. X EDW, 3. 3. 46 EDw. 3. 28. b. f 49 Edw. 3: 6. b. + 18 en, 
SC by tea. C. 12. adjudged. _ || 43 Alf. 2. Curia. 13 Pen. 4. Aid del Roy gg. 
ſon that the q 7 Þ. 4+ 2, D. it ſeems they were Fee-Fariners, 
be 8 ns, | Ibid. pl. 20. cites 49 E.3. 6.S P befofe Iſſue joined, and it was for him who had 
Fee-Simple, by reaſon that the King ſhould be at a Loſs for his Fee-Farm if it ſhould be diminiſhed ; 
od Nota. Fitzh. Aid de Roy, pl. 60. citesS. C. 
+ Fitzh. Aid de Roy, pl. 19 cires Trin. 18 H. 6. 11. S. C. 
S. P. Br. Aid de Roy, pl. $9. cites S. C. 


* 


U * o - | 
Is P. Br. Aid de Roy, pl. 24. cites 7 H. 4. 2.———Fitzh. Aid de Roy, pl. 92. cites S. C.—— 
S. | 


— 


. admitted accordingly. Br. Aid del Roy, pl. 11. cites 33 H. 6. 6. 


„ir Aid 2. Che King's very Tenant, rendring Rent, ſhall have Aid of the 


de Roy, pl. Ring, 21 E. 3. 19. Admitted f 25 All. 8. 


2. cites S8. C. | 
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T7 ata wh the Alience of the King to repeal his * * This Sci. 
' dre ing . 4 22. t 33 All. 10, frog. . 
gainſt the 
Heir of the 
Alienee, who yed A'd of the 3 by ys , of the Gift made to his Father, and had it, Ex _ 
Patris in Avoidance of Delay. But Erooke ſays, quære it de Neceſhtate Legis, for it does not appea 
Rent was reſerved, nor other Cauſe, Br, Aid del Roy, pl. 83. cites 8. C. Br. Petition, 
40. cites 8. C. and ſays that the Aid was granted by Conſent. — Scire Ar pl. 66. cites 8 k 


4 21, n Scire Sg > pl Gr. 61. chin, 2. 
that claims as Feofſee of the King: hall not have Ald. *Fitzh. Aid 
22 14. b. it ſeems this is; becauſe nothing pailed by the Feoff: del Roy, pl. 
Pen 6. 6: becauſe the Feoffee is a Differfor. - OO 
"Ly tor op che King IT NNE I. 3 0 Bas. 8 b. Fol. 152. 
King's Tenant dies, his Heir within A Strange 
ede King, he ſhalt have Aid if he be be awer ENE: 


a hls Entry is in the right of the King.” 4 pen. 6. W-=+ 1:46 
& S. P. tho? 
the * was without any Authority.— Fitzh. Aid de Roy, pl. 11, cites 8. q. & 8, P. tho — —— 


; 1 


| 77 „ + 34} 4 . i» 1s 

1 lu bbs al che King's Found: : all have Ai of m. 6 Hen. Aid of a 

4 b. wo Action where he is — as Abbot. 9 yon Fer) 
4 Amen pl. 1. S. C-——Fitzh. W Aid, pl. 15. cites 8 C. 


But 1 otherwiſe if As Parſon a ate. Aid of a 
(wat, < is he 19 charged propriate. Ace 
on 2. 
80 Fitzh. Counterplea del Aid, pl. 13. Cites S. C. accordingly; for by Huls, a Man Caf not 
have Aid but of the Thing in Demand, or of the Thin out of which the Thing demanded is jſuing, 


and the Annuity. is * out of te Abbey 994 Thirn bid them have Aid of the Pa- 
tron and _ 


1 4 4 
NK otfs £07 0577 $8714] 2M by 
$1 | 


* Inan Ifſiſe of a Corody anainft the Leite of the King, ren 8. P. Br. Aid 

Rent, with a Clauſe that che ”— II bear his Charges, the * Roy, pl. 
Lal dai nor have Aid of the King. | 3 Aft 27. adjudgeds! 7 $6 
1 0 cites. IN C. cited Arg. OT p. 18 becauſe t ae ug ſhall have Damage 


Þ Tenant at Will ſhall have ald at King. * "G1 « Bligh, A 
#21 hen. 6; 36. 5. 17 Edin. 3. 1). b. the ben. obs 5 b. g. . 


| N 
S. C. — —Br. Aid del LA, . 16. Cites 8. 8— C. cited 4 R 
17 Aid del Ro „pl. 46. Cites. 8. C. — Br. Aid, en. C Aid Be, 
S (V) pl. 2: 8. S 0 cite Flop 21 d. "ISP Roy, n. 22 


— . DC AASL 3%. 44 i 4 ty * 3 * ogy 


174 Tenant. vy Copy of Oe Nell ail 75 the han, 85 
pe ap of ing ng Cur. 
n 1 Rng Lea 95 ol the Mana 1 hen Cruzer Cur. bo 


9 N 1 Stattsld > 4 101 #151 Let: 122Clude ade dg: 


La. 24 2 Fx $.{ 
. . Hidge! Roy, pl. 99. dites's. ene Nd hes "Tire — Rep. 


* Aid del Roy, pl. 46. cites 8 . pt. ; 82) cites ah 3 Aid d R 
8. Aab e del Roy, pl. 22 

* OS” Ja TAP. ow ly. 1 is con v1 3 * D u * 25 << * 22 

* Poſſibil 22 eee, E ON; N 

| . Polibiig; ue art; tall pave 4c of $A 
3 I Peng Þ FE eg e EB the: oY 
2 King ſeiſes Land by Office for the Warddip of H. S. Br. Aid del 
** RIO during-the-Nonage; ad after» > upon '©Petiti-Ro7, pl. 34. 
H. to the King, who was ouſted 2 r. Petition, 


a Ver- 
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26 "Aid. 0 Ning / 


pl. 15. cites A Verdict is San for | him, and l 
| CEE del e Opt eie; de hail yave yave Ard a 


Roy, pl. 50. cites 8. see (D) pl. z 12 


Br, Gard, pl. 5. I the King's Commicree of « Ward be ĩmpleaded for this 

| 29, F008 ail have Aud ot rye Bing, for the. Ring continues $ Guardian, an BY 
Firth. ryererore the Rigot of the Ring wan not be put to Trial withou 

Garde, pl. the Ainig. 12 eil. 4 25. Curia. 

$1, ene 16, A the Kung has committed a ward over, and a Stranger takes 

„be Mad b Tot aging a Right ot Ward is brought by ano. 


— — 


pon ſues a Seite Facias againg 


* A tt, - adjudgey, 


Treſpaſs of 
Clo N ther Stranger haue of the Ring, becaule he bath in 
the Dteo-— Parner the Elac the Santee. e Ren 4 25. adjudged, 
Commitree of the Ward during the Notage of an Heir, and prayed Aid of the Ki 
9 be Aid ſhalt 2 . the King . render in 1 


it be to his and here 59 the the nor che other; for nothing ſball be recovered but 
— nor thall the Ki be eſtopped z for hope vr to the — Hi and the Right * 
Ward ſpall not come in bate here, but contra if it was in Writ of Ward, Driver, or ing quod red. 
dat. Br. r Roy, 125 * Cites 22 E. 55 . Th 


58 b. and _ 3 of the King [hail have Atd of the 


L s . * * 8 
* 1 


ifs ge for the Lung Guardian ain in Poſſeſſton. 
cn 8 51 12. b; for ſue Livery Fes wy 2 1 — 1 79 45 
uoon rhe „ 5. Dubitatur, where. ao Rene Acre 19 del Roy, 64. 


Poſſeſſion of 

the King. Br. Aid del Roy, pl 55. cites 3 4 H. 6. 10. 
#8. P ge. Aid del Koy,, pl. 4. cies e En. & Wy! And it ſeems that there is no Difference be. 

ran a, N and Grantee, and Grantee Ms Grantee: See Br. Aid del on pl. 4. cites 12 
4. 19y 


* # 


SP. Br, Aig 18 . 9 the King's Grantee of q 
del Roy, pl. Mard ſhall have Aid of the King. 39 Edm 3. 8. 


4. cites 9 H 
Neri Eſtate. See the 8 pl. 17. 


7 


q 2055 N n 9d e een hee 


. 80 K the Grantee Gf the Ward upon which no Rent was reſerved? 


o 
* c ", Engg „* mn ” "OY. 


Aid of the King as well len as beff es for. it was agreed, that Collector of Tenths or Fif- 
| he ave Aid of the. e as bs ils br e's * Ralaked Br. Aid del Roy, pl. 7. cites 
nh bee del Aid, * 4 cites 11 1. . 8. P. arg Roll Rep. 292. 


4.1: coz hob 3.2 
25 14 44% 34 20. „ In 2 Ape ot Rent, whe 3 Kid. thasKing Eduard Sr 24J 
Th. Charter * to W. and 725 Hir in Fee, which Eflate * Tenant has, and 
, Ga d Jud ent Rege e Ste. had Aid, norwirhitand- 
a ſhe! tht "Eftate of N. But in ſuch Cafe 
A * 8 e Hong - therefbre'quzre'; For it does not 
uk —— ans * for 2 of i abs r nor that the . g is to 
damn r ĩt is not at ent, nor 

dbesꝰ it a Whether he beer of the King od — re hs Fit of th of the 

v5 P3000 or after. : Br Aididel Roy, pl. . cites un Aſſ. 39. 

plead bu, the 


edf Rent againſt Ter-tenant, Hors de 
Pla made Tithe to a Remt-charge, 2 . ſaid that the Land is ' eld 


in Chief of the King, and prayed Aid . and had it, and af. 
| + FF 

S * Our ence. r. 1d del Roy cares - bt 4 
e. Tenant for Life e of the 
"4% 551 King, nor « comimon'Perfon,” Ur Foreible Laer, pf '6.cires 22 f 
derne 


held, t bs * ed rect after the ſull Age of the Infant, he (hall not have 

Rely 88. of the King, becaule it was without Rent, and is determined, 

ved, tha e's Hem 6:64, avjiiiged; wy 

mould have © 
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Aid of the King 8 


17 i Ae the Tenant ſaid that King Edward the 3d gave to bis Pre- 
tanze, and pray d Aid of the Kin uzre; for it is 


"It 


„ 


— i po 8 


ſhou'd not 
be omitted, 
and they are 
. f : not in' the 
Year-Book ; for it ſeems a Man cannot vouch the King; for that is to ſue the King by Action, which 


cannot be.] 


mmon Law. Br. Aid del Roy, 


28. 4 E. 1. Stat. 3. cap. 1. Concerning Plas, where the Tenant excepteth, By this 


that he cannot anſwer without the King, it is agreed by the Fuſtices, and Branch, if 
other learned Men of our Lord the King's Council of the Realm, which bere. che 75. M 
tufore have had the Ce and Practice of Fudgments, that where a Fe ment OS 75 


* was made by the King with a Deed thereupon, that if another Perſon by a of an expreſs 
ite Feoff ment and like Deed, be lounden to Warranty, the Fuſtices could not 2 4. | 
; | e Pa- 


heretofore have proceeded any further, * 
N ſhall not 
have or recover in Value againſt the King, 8 Words that the King ſhall yield Lands in Value 
agen Evittion &c. and neverthciels, in that Caſe he ſhall have Aid of the King by the general Purview, 
this Law; for it i for the Honour of the King, that he aid the Patentee with any Record or Evi- 
dence that he hath, for Maintenance of the Eftate which he hath granted and warranted to him ; bur if 
the King exchanges Lands with another, by this Warranty in Law the King is bound to warranty, and 
to . — 1 and io it was adjudged Hill. 6 E. 1. in C. B. Rot. 2. William Brewſe's Caſe, Wallia. 
2 Inſt 268. 269. 
the King gives Lands to one in Fee by the Word Dedi, this bindeth not the King to Warranty, 
and yer the Patentee ſhall have Aid of the King by the Letter of this Branch, becauſe in that Caſe ano- 
then Perfan ſhould be bound to W by this Word Dedi; and ſo it is, albeit the Tenure by the 
Patenr kn bold of the Chief Lords. 2 Inſt. 269. | a | 


. Neither get do proceed without the King's Commandment had therefore. This Com- 
Welker can it le thuug ht that they may proceed. : «7K T= 44 þ 
Witt of 'Procedendo, whereof there be 2 Sorts, viz. in Loquela, and A4 udicium ; for the King's Gam- | 


mandments in judicia Proceedings are ever by Writ, according to the Courle of the 2 
whereof you may read in the Regiſter, F. N. B. and our — 2 Inſt. 269. | Common Law, 


e l nnn foi) moat -.+ * 26 
29. 4 E. 1. Star. 3. cap. 2. Aud it ſeemet h alſo, that they could not pro- Here are 3 
cted in certain Caſes, As where the King hath confirmed or ratified any Man's 8 > 
| — e . 1 | | | * | ; | ts nte | 
. of the King, vor the Court ſurceaſe by Force of a Wrir de Domino Rege Inconſulto, 1 + firſt 
bs, (when he King or ratifics &c.) * muſt be ſo under ſtaod even the Confirmation gives no 
9 2. . : Hate, 


o * * — 
1 * * * & + - i 


x/ #31 * t 


* 


” * i 
a * 
7 8 
* 
Ms 


18 © Aid of the King. 
Eſtate, and if it gives any Eſtate, where no Rent er Service is reſerved; or where in like Caſe (as has been 
ſaid) another Perſon chere not leund to Warrarts ; but if a Rent or Service be reſerved, and E Action 
brought (if the Demangaor prevail) the 2 or Service ſhculd be defeated, then there is good Cauſe of Aid 
Prayer &c. Or if # common Ptrſon evere in thit Cafe bound to Warranty, then is the Confirmation in Na. 
ture of a Feoflment, and within Cap 1. What bath been ſaid in Cale of Confirmation, the ſame hold. 
ee reel ded by Grant of the King, and ſbewed Ch 

the Tenant ſaid that ld the Land deman rant of the King, an artery 
it, and pray'd Aid of the Kite. and had it &c. Quod mirum, without ſhewing Rent reſerved to 1 
King, or Warranty or Reverſioy, Quære if it was not by this Word Dedimws, Br. Aid del Roy, 5. 
22. cices 2 H. 4, 9 


2 * 


_ 


Here is the Or hath granted any Thing as much as in him is; 
2d Caſe | N 2 4 
whets no Aid ought to be granted; for the King granteth but his own Eftate without any Warrany, 
2 Inſt. 270. | 
In Aſſiſe of the Office of Keeper and Fanitor of Woodftock-Park, of the Grant of the King for Life 

Defendant mad“ Title by a former K. 2 King E. 4. by the Word Once mus, and asf Aid of 4 
King, but the —— denied it. But the Reporter held, that he ſhould have Aid by the Words of 
the dtatute as above, and that the Word (Conceſſimus) has the ſame Force as * Dedimus & Conce ſi mus: 
for that the Statute, ſhall be taken disjundive, and not copulative. Br. Garranties, pl. 53 cites 2 H. 5. 
Bur Brooke ſays that it is not ſo ; for the Statute of Bigamis is Dedimus & Conceſſimus. Br. Aid 
del Roy, pl. 94. Cites S. C. | 

* 4 E. 1. cap. s. 


This is the Or where a Deed is ſvewed, ani Clauſe contained therein, whereby he ought 


zd Caſe _ "7 
2 * to Warranmize; 


Waun . . I TIT 


Aid ſhall A in Caſe of a Reftitution. 2 Inſt. 2370. ——But in 2 Inft. 270. Ld. Coke has theſe | 
N , as contain'd in the Statute, viz. (quod Rex Tenementum aliquod reddiderit, nec Clay. | 
a ) 


Here ſome And in like Caſes they ſhall not ſurceaſe by Occaſion of a Confirmation, 


have ſup- Grant, or Surrender, or other like ; but after Advertiſement made thereof to 
m1 __ the King, they call proceed without Delay. | 


Caſes Ai 
ſhould be granted, but by Force of theſe Words (that no Search ſhould be ens) wherein 2 Errors 


be committed, 1ſt, That Aid ſhould be granted, which is againſt the expreſs Letter of the Statute, Non 
erit ſuperſedendum &c. and againſt the Book of 39 E. 3. 2dly, That in Caſe of Aid-Prayer of the 
King, or of the Writ de Domino Rege Inconſulto, no Search ought to be granted, but only in a Peti- 
tion of Right. 2 Inſt. 270. | ' | 

And if Aid had been in any of theſe 3 Caſes erroneouſly granted, the Tenant or Defendant ſhould 
have aProcedendo fine Dilatione ; that is, without Delay and of Courſe. 2 Inſt. 270. 


1 4 . 


— 


(I) In reſpe& of the Eſate of the King. 


5. P. becauſe T. Heir of the Leſſor for Years be in Ward of the King for 


he did not , other Land, and not for this, the Leſſee ſhall not have Aid of 

ſay that this 2 3 | 

Land ws the King. 2 Pen. 4 ro-b, ae 

ſei into "vw * : F * 8 ; h 4 of | 

the Hands of the King, and deſcended; for an Infant in Ward of the King may have Land by Pur- 

chaſe, wherefore the Defendant ray'd in Aid of the Heir, and not of the King. Quod nota. Br. Aid 
Fitzh. Aid de Roy, pl. 38. cites 8. C. D | 


* Br. Aid 2. But if that be ſeiſed in Ward he have Aid of the King. 
del Roy, pl. * . 4. 10. b. f 10 I, 4 6. — Agro p20 .C e 


21, cites _ | | oy 4a 
8 C.———Fitah- Aid de Roy, pl 38. cites S8 O:: ! 
+ In Aſſiſe againſt Tenant in Dower, where the Heir was in Ward of the King, n Aid of 
the „The Aﬀiiſe was adjourned, and afterwards the Aid was granted by all the Court without 
i Sc. Fitzh. Aid de Roy, pl. 120. cites 8 C. * é | | 


LY 


3. i 


R ¹¹ WW U w "RICE 
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0 
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* * ** 


— oa. ate 


| Court. 11 Pen. 6. 35. b. But Duzre thts. 


Guile, as for-that de in in his Service in the Wars. 1: 
6. 7 + 01-008 : 3X 664054 3A 1 21 i : ** 7 * N * ; | 
_ "12. If the King leaſes for Life, and grams-rheReverfion to anocher, If Sce (G) pl 


— 


Aid of the King. 


— 


1 179 
Cm 4 | : « ;* o tp . | = 2 = 
SW a Man Teafes for Lite An and after the Reverſion Ni, Aid 
He rhe King, the Leſſee, if he be tmpleaved, ſhall haue Ald of . 2 
the Eng oy by 1 5 * — — 14 the King may be deſtroy d. . 

A}. 53. 3. Al . | ; 

1 5 be granted ot the Ring for a Reverſion eſcheated to Pin, * 
bn 4 Þ. 4 pt. 19. po cles $8 
+ 40441 d: |; TEE 4 A fr 

A there be Leſſee for Life, the Remainder in Tail, the Re- 

mainder io Fee (*) and both in Remainder are attainted ot Treaſon, 
1 eflre ſhall have Ald of the Ring. 7 Y. 4. 18. b. and if only Er. Aid 

che Remainder in Fee had been attainted, he ſhould have had Aid of del Roy, pl. 


the Remainder in Tail and the Ring. 7 Hen. 4 18. b. 5 of a 


* Fol. 153. 


of the 


he Remainder to a Priory 


in L 
King, he ſhall have Atd ofthe King, becauſe the King ſhall have the 27422 << 
by Eftoppel againſt him by this Acknowledgment of Re: s. e. Arg. 
ben, 7. 29. 18 Den. 4. 14 b. + 11 Þ, 4. 85. b. || $ Roll Rep. 
| 1 
! 14 E. 3. 1. 
S8 H. 6. 25. 1 H. 7. 28.—— Fitzh. Aid de Roy, pl. 32. cites 1 H. 3. 28. FED 
4 Br. Eftoppel, pl. 203. cites S. C. but ſays nothing of Aid. | 
£ Br. Counterplea de Aid, pl. 25. cites S. C. but S. P. does not clearly appear. Fitzh. Counter- 

del Aid, pl. 16. cites 8. C. & S. P. 

In Formedon the Tenent ſaid, that King Henry the 4th leaſed to him for Life, and the Reverſon is de- 
cended to the King, and prayed Aid of him, and could not have it without ſhewing Leaſe by Patent in 
[ors Regis, by which he ſaid that he held for Term of Life, the Reverſion to the King, and prayed Aid 


of him, and had ir, the Reaſon ſeems to be in as much as now the Reverſion is in the King by Concluſion 
the” he had no Reverfion before. Br. Aid del Roy, pl. 43. cites 8 H. 6. 25. By. Laren, de 


Fate, pl. 32. cites S. C. accordingly. 


8. If the King ſeiſes generally the Poſſeſſions of an Abbot in an Ac⸗ 
tion againſt the Abbot he ſhall have aid. 11 Pen. 6. 10. 35. b. 
9. Bur tf they are ſeiled tor Dilapidarion, he ſhall not have Aid, be- 5. F. and 
cauſe this is his own Act, and his Default, and it appears to the geen 
| caule it did 


33+ een ; , not appear 
that the King ever ſeiſed this Lands and the Intereſt of the Abbot «vas not but a Chattel, and the me was 
not the Land of the Poſſeſſion of the Abbot, and ſo the Aid is not neceſſary, and alſo it is not uſual 
to grant Aid oem, ſuch Manner of Protection for Goods upon Dilapidations ; for this is not ſufficient 
. 1 grant PietiHiin in Delay of the Right. Br. Aid det Roy, pl. 106. cites 11 H. 6. 12. 

D 11 $500 | | | | * a 


= the King Mites bans | big Proteion the Goods and R Aid &] 

an Without Cauſe, ot ſhall not have Aid of King %, pl. 

e or the King cannor velay anp wiehonr Cant 7s. 
| „ F- 4 435 HR 71 = ; $5 ft 12 


xx. But orherwiſe it is if he takes it into his rotection wu Ai del 
No, pi. 


cs. cites 11 


H. 6 12. 


ſtems-the Leſſee ſhaſt not have Aid after of the King if he bemiplead- 4. s. c: — 


edby 2-Dtranger;/ for the ing cannor be ar any Prejeioree, © Ten- n 3-1 
| a 13 Hen. 4 11. b. N tots $55 $5756 — 21 E. 
92 ; 3. 24 that 


R. 


in ſuch Caſe a Suit was ſtay'd by Writ of Circumſpecte Agatis. 


13. 


_ + - 


__ 


— 


190 Aid of the King. 


13. If the- ſeiſes the Land of a Prior Alien, and ba pes to 
17 


Farm, readriog Rent, and after grants the Rent over, 
met ſhall have Atd of the King. (It ſeems the King had the 
verſionto himlelf;.) 13 Y. 4 11. h. 
See (Dol. 14. It the Ring grancs an Advowſon with Warra tn a _ — 
+ OY pedit agaiuſt the Grantee and his Preſentee, the Grani6e thail 
Rey, pl.6 4 ol the in Nature of a Voucher, the Le — 
cis ) Hl 4. alſo ole ing, becauſe if it be tried againſt him, it bull be be jove a 
6.—a aint the King. 9 Pen. 6. 57. b. 
have Aid of the King for Recompence in lien ef Voucher, and ſometimes in lieu of Writ of Warranig 


Charts ; for Voucher does not lie againſt fhe King rerogative, 2 146. cites 9 H. 6. 56. 
Br. Voucher, an, . cites $/C, ——Br. 7d x0; Impedir, pl. 7. cites 8. . "8 de Roy, pl 


15. cites S. C. 


_ 15. In Aſſiſe the Tenant. anfwer'd as Gas Guardian, and ſbewed 
Charter of the King of the Giſt to his Father in Tail, the Rever/ion to the 
King, and ſi ewed Writ of the King, teftifying that he had ſeiſed for the Mon- 
age, commanding that they ſhould not 2 to the Aſſſe, Rege Inconſulia, 
wherefore it was awarded that he ſue to the King. Br. Aid del Roy, 


pl. 13. cites 22 Aſſ. 24. 


16. In Scire Facias to execute a Fine, the Tenant ſaid that be held the 


Manor of the Leaſe and Grant of the King 2 e, the Rever/on to 
t he u, and pray*d Aid of him; 1 5 by Is 52 ought * 
Deed ot the Leaſe; for where a Man ſays 1 by bold. or Life, the 


Reverſion to the King, there, norwithſtanding that he had Fee-timpl | 


before, the mg ſhall have the Reverſion by the Aid-Prayer, and yet 
the Plaintiff ſhall not be delay'd without ſhewing Deed of the Leaf. 
But per Greene & Thorpe, the Aid is well grantable without ſhewing 
Deed ; bur he ſhall not recover in Value without ſhewing Deed. Contra per 
Shard. Bur after Writ of Chancery came, teſtifying &c. and therefore he 
had Aid &c. and * came N and the Tenant pleaded in Chief 
PG * * del Roy, pl . 48. cites 24 E. 3 
In Age, the Tenant wy FS this Land * certain Cauſe was 
ſed into the Hands of the King, and 7 ter the King by his Charter rehear- 
Ang how by the Aſſent H the Dukes, Earls &c. the Defendant was attainted, 
he Ar ah” him as well in Perſon as in Land and Tenement, and annull d and 
ſet aſide the Cauſe of the Seiſer, and that Writ was ſent to the Sheriff to ſeize 
theſe Tenements, and to deliver them to the Tenant, which he did accordingh, 
and after the King in Parliament, Anno 26, rehearſed the ſaid Reſtitu- 
tion, and ratified and confirm d 2 ate, and Ne udgment 17 4 
inconſulto, and he was ouſted of the Aid of the King by Award; 
he is remitted to his ancient Eſtate, and has nothing of the Gitt — 
King. Br. Aid del Roy, pl. 77. cites 28 Aff. 1 
18. In Formedon the Tenant Haar that he .beld the Land deniended by 
Sram of the King, and ſbewed Charter of it, and pray'd Aid of the King, 
and had it. Quod mirum, without ſbewing Rent . to the K ing, or 
Warranty or Rever/jon. Quere if i it was not by this Word Dedimus Br. 
Aid del Roy, pl. 22. cites 2 H. 4. 19. 
19. Formedon againſt T. and E. bis Feme, who ſaid that the Ki ing had 
. given him and his Feme, aud prayed Aid of the King; Per Read, this 
Cannot extend to E. and alſo the Charter is of the Fee without any thing 
reſerved to the Ning; Judgment if the Aid; and for E. it was ſaid, that 
the was his eme, and by this Name the King had granted to ber 
&c. viz. by Name of Feme, as it ſeems, and not by Name of E. Feme 
Sc. by which ſhe ſhall have Aid, quod mirum ! where the King ha no 
| Reverfron nor Rent reſerved, nor made Warranty wo r Br. 
Aid del Roy, pl. 23. eites 2 H. 8 
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20 In — of the third Part of 201. Rent, the 2 fads chat Rent 
u offwing ous f the Manor of H. which is ſeiſe, d into the King's Hands by 
Nan-age of #he' Heir, and demands NN if Rege incopſulto. &c. 
And i 15 Wis agreed chat he thall not have Aid upon this 2 Narr, 8 
aſchnoioing the Court of tbis Matter by Record; whereupon, a Baron of 

Exchequer brought the Record in his Hand teſtifying the ſame, and 


ercupon be ſued ro the King. Br. Aid del Roy, pl. 3 1. cites 11 H. 


+ 39: 
21. If a Man prays Aid of the King by Reaſon of the Reverfap, the 
ce Hull not have Au 5 per Hank, becauſe it oe the 
0 quzre & concordar 45 . it a Deed or Record be thewn 
por 72 aud contra if no thing be ſhewn ; quod nora, the Rea- 
| 195 1 to be becauſe the Counrerples Hall be in the Chancery. Br. Coun- 
terple de Aid, pl. 25. cites 11 H. 4. 85. 
+... In Treſpaſs, the Defendant made Conuſance for Rent Arrear becauſe Be ls ou 
| the Tenant held of the King as of the Honour of B. which was affign'd to the K wi 
Suden is Dower, by which tor ſo much Arrear &c. and pray d Aid of the x;, > Wap ns 
and of the King by Reaſon of the Rever/jon, and had it of the Queen for , and 
ater Ide, and was ouſted of rhe King. Br. Aid, pl, 13. cites 28 H. be babe 


8 1 Grantee for 
3 Life] leaſes 
fs hes the «4 * Years 2 not have Aid of the Grantee * Life, and of the King, by Reaſon of 


3 bur it is ſaid that after * 1 , 
2755 hes the 7555 be a they may pray Aid over; but it 
before 


- i he; for a Man ſhall not 2. 2 of the Queen, nor of other common 
Join's in Writ of Treff paſs, and ſhall haye Proceſs againſt the Queen as againſt a 

e Perſon, but a 4 Man ſhall not have Aid of the King, but where he is, Bailiff or Servant ro 

. King immedistely. Br. Aid, pl. 13. cites S. C. 

Br. 116 Roy, pl. 9. cites S C. and S. F. 
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43. Where the King: * a Corporation abſque aliquo reddendo, the 
Aid ball not be granted. Per Keble. Br. Ald del Roy, pl. 93. cites 
H. J. 21. 
x WY, n Precipe uud reddat the Tenant may have Aid of the © ucen and 
bof the King, uber he is Tenant for Life, the Rever/ion to the Nuten, and 
„ Deed as Ailignee, Per Townſend, he „h wouch 0 
3 ſhall have Aid of the King; —— Hawes, he * Br. Aid del 

2 J 2 0 'the King, and after of the Ducen, and . nat of. both ® Se plY: 
= N Br. Aid del Rey, p eites 01 Et :4 


the 8 


14. | EL. 
5. In Juare Impedit, the Defendant aid 7p) Kyo certain Pater Were en- 
= in Fee to the Un of himſelf for his Life of the Manor to which the Ad- 
Was t and after his Deceaſe to rhe Uſe of the King, and 
pray'd oe: ot the e King and was ouſted of the Aid ; for the King can- 
e bie Matter of Record, and cannot have Feoſſees to his 
KY is the ig path thies: Cann W. Br. Aid del Roy, ol. 66. 1 
4 | 
f aug: rit 1 Rege inconſulto came out of N reciting that 8. 2 cited 
by: Dun had a Reverſon after divers Efates Tail auſe cy was a Mo. 42 f. in 
 vomere- Poſubility, i ir was difallow?d.- Roll Rep. 289. Arg. cites Hill. e 
Elis. Rot. 157. in Ejectment Fun bs v. Leſſee of the Eu orf 
and A 2 33 & 3 3 the ſame Parties ſuch Writ — 
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[1.9] Who Gail . Aid in Reſpedt © of Privy For 
Default of -Privity, land who oo be yo Privy pl 


10, Il, 12, 13, 14 
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8. P. Pore. 1. F a Ban j juſtifies a Ching s ili and Servant co he King', 
2 RON the ng . Granree of a de Ay; > not have EN, of the King, becauſe 
rH Serie 5 


F not privy to the 3 6. 
Law if a Rent bab den Werde upar he On t. i. Contr 
for he may Ven. IP 


his Maſter in whom there is. .PAvii „and he ſhall hove Aid over of the. Kin Nota. Br. Aid 

&. Roy, pl: 57." cites 8 C.—Fi Aid de Roy, pl. 11, cites S. C. and Martin ge Note. at the 

put that it a Stranger enters into the Land in che Right of the King after Death of the Tepam, 

- he 5 have Aid if he Fi impleaded, but ſaid, that in the principal Caſe he ſhall not, for in the Cz 

© he ſhews chat his Entry is immediate in the Right of the King, and no Eftate Meſhe between the 

E : ure. here he ſhews a Meſne Eſtate, tho' it be 1 Right of the King, and ſo was the 
tne rt, 


Br. Aid de! 2. In an Ae, if the Bailiff ſays, that a a ann his Mal. 
Roy, fl. ter for Lite, and the Remaipder to the Kiog i in Fee, he ſhall not habe 


679% cis am or the King for Default. of Privity. * 8 Den. 
7. II. Aldis 
Aid =, granted, but after ſaid that it ought uot, + x. 
ranted, but 
372 it ſeems that ir ſhonld not be * 7 4 5 the Plea of the Plaintit——Firzh. Aid de Roy, yl, 
5. Cites S. C. according 9 15 See ( 2. 
1155 Aid del Roy N. 69. cites 8, s 1y.— Br. Baillie, pl. 11. cites S. C. that Bailiff in 
ſe ſhall not have Aid; for the Bailiff cannot ſtay the Aſhſe; Contra where the Tenant e 
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Matter for 2 T r n Aid de Roy, = $6. cites 8 C. 
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In Creſpals if Defendant fi Ent as Servant to 

the Leſſee for Lite ot the King, mt juſt rhe " the King, be- 
OG topto rhe Le » 4Þen.s. 12. 

S. P. But he So it a Man in Replevin avows as Bailiff to the Leflee of of the 

2 King be tall nor have Al, becauſe he is a Bn $9 the 1 

Matter, and 9 Pen. 6. 26. be 


he over of 
the King. BE Aid de Roy, 7 5. cites . C—Fitzh. Aide Roy ht cires 88 pl. 15. 


— 5. So if a Pan juſtifies the takin of T. 11 Ba if of 
e Bears of the Ring, he ſhall not ll ag Bt pl of the Lf 
The Defen- of Privity, b ut he 10 0. have Aid * the Leite — 
2 * King. 11 Hen. 6. 39. b. Curia. 


4 n Mages e ofthe King Br. Aid 4 del Roy, pl. 03, cies 6. awd 8. Pace 
ingy by ll the Jute. / 4/4 
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e of (Sub-colleftor 18. P. becauſe he may * Aid of the kl b Collect r, 5 Wp. 

N nat pl. 4. cites 9 H. 6. 20.—Fitzh. Aid de Sea 17. . Conn 
At 


mn Ee ety or Committee of the 2 «obo has his imire Eftate, may have Aid of the 
of che King may have A 


; for-where the thing is ſuch as may e over, chere the Leſſee of the Leſſee or Committee 

of the King, if he bis incire Efate. But contra of an Office which can- 

2 * u Caller, J Judge, Juſtice &c. who cannot our their Ane over ; adi 
with 
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; |} have Aid af his Mafter, in whom there is no W 
Lr Ws nota Fitzh. Aid de Roy, pl. 11. cites S. C. : 


bim ide Tenant 


— . * — 


Aid f the King. 


Kine grants the Ward, yer Livery ſhall be ſued out of the Hands of the 
te King or the Greats of the " Lins ſhall have Aid of the King. Br. A 


333 pi. $7- cies 4 H. 6. 12, S. P. 


Impriſonment, if the Defendanr fa he was taken by Firth. Aid 
vp (LEED 1 Force of hy Aaron to A her and ay 1 
qeliver'd him to the Detendanr ro keep cc. he ſhall not have * for 5 
privy to the Commiſion, 7 Hen. 6. 3”. adjudged. So he 
have Aid in ang Cale, altho' the Commiſſion was r C00 


ag Bailiff to the Sheriff, juſtifies 8. F. Er. 
ng and Sale as a Stray to t * Uſe of the King, he hall not - 


King for want of Privity. Dubitatur 1 Pen. 6. 5 b. C For be 
ow FAD = King 's Tenant dies Ee er within Age, and à Stranger is aerang 


2 in the Right of the Kings bf ſhall have MM, , becauſe he enters ro the Pa- 


tely in the Right of the King. 4 Þ. 6 hire 


and he ſhall have Aid over of the 
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9. If the King leaſes certain Lands to another, and the Leſſee * Firth. Aid 


to over Part — his Eſtate, in an 2 2 m, ( ciſicet, the 4e Roy, pl. 
Orantee he | thall not have did of the King, becaule he is not hot prebp ro Hon 

L 9 Hen. 6. 21. Curia. Pill. 30 Eltz. B. R. nern 3. GT 1 
755 a Holaeney, adjudged. Contra t 29 All. 21. Rey, l 4 


cites S. C. 
+ Br. Aid del Roy, pl. $0. cites S. C. accordingly. 


* 


a, King's Leſſee grants over all his Eftate, and he [ſcili- 5. P. Br. Aid 
* e J is 150 al Lek " he thail have Aid of the King, becauſe 1 * 
ir is 1 to the firſt Leaſe, he having the ſame Eſtate. 9 Þ. 6. 


H. 6. 20,— 


Fitzh. Aid 
de Roy, pl. 17. cites S. C. 


1 re Kiog leaſes for Vere and after endows the Queen of the 
Wi who popes to the Leiſee tor 1 he may have Aid of 


without the Aueen. 11 H.'6. 39. 
2 ME 2 5 {or takin ag his Cattie if the Defendant ſays that Br. Aid, fl. 
e ene Fare the King hath in the Panor ok ei 
12 had, Time gut of Mind ec. 20 l. Rent out of a Place where 1 


Taking was, and that the Manor of D. was aſſigned to the Queen 55 * g 
the Taking was the Taking, and that he took rhe Diſtreſs for Rent as Roy, 12 * 


Nalin of the Queen, he fall not have Atd of the King for want ien 
Privy, board he Wall have it of the Queen. 28 Hen. 6. 13. ad⸗ 4e He * 


de Roy, pl. 

24 cites 
S. C. accord 

chat Mich. 29 H 6. it was adjudged as here, as that rhe Queen had Aid of the 


at 
7. 


King Edi 4 leaſed Land or an Office. for Liss, and rien. aia 
and the LS 8 to his Daughter, who married Hen. de Roy, pl. 


t was-ty the et. the Leſſee, being im, c 
| n ave of te Kg without 'the:Duteen. | 1, Ne 
cht by many Þ Juen. 0 wink BOG SMES 5 the Taue 


„ r 
others as Heirs of the Duke of Vol, and 4 ered Cauſe bv the Duke. Brian faid the 

n able te be vouch'd as here; for. this . Real Mitrer f but in Pevfonal Cauſes jhe is exerny: 
and bas Ability-25 a private Perſon, and may make a Gift by Leaſe for Term of ber Life, and therefore 
ll. have firſt Aid of the Kine, and then of the Queen, bus.“ not of bh. gelber, And ir 
was doubted if the Queen be a private Perſon exempted by the Common Lacu, or by the Statute; * if the 
bythe-Statute, it ought to be pleaded, per Brian ; for it is a private Statutg, Bur per Townſend, Fg 
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A 1 the 1.0 


Wk 6 cies 28 6 13. 2 roy 
nern leaſes: to another, and the King confirms it, 
my if have Atv of the King. 1 
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5 for the Ming is enough privy to 


Br. Aid de! mr 5 "Aſa — a8 kalle to the Leflee ol che K ing of a Seignio- 


Bend rys N of ae they wer di Hae A ofthe ng 


Cites 


n | ad 6. x 
ay Aid of the Ki Tal AG "vans hos is. ac Picln SR a Gt 

but cou I u late; 

Nhat the Bailiff 2 Aid of his Maſtcr, and 9 over of the King. Fitzh. Aid 


de Ray, pl. 18. cites S. C according to Br. 


16. In Treſpaſa, be who. ju 2 Pm ifes by Gymmand of 0 I the King only, and ug 
as Bait \ Shri Eſcbeator & c. ſhall not have Aid of the King, and yet 
the Ju ification is good by the Command of the King. Fr. Aid te 
Roy, pl 68. cites 39 H. 6. 17 

D. 258. . In Treſpaſs the Deg eder bu that the Ki ng granted the Land to the 


pl. mit _ geen {or 55 Life, 4 * 2 to the Defendant to buld 5 at Will, and pray'd Aid 
4 C. thar ol the King, and Was. W by 4 2 Ar, Aid del Roy, by 109. cites 
he could not I H. J. 7. 


have Aid of 
the King, ian ſnuch as he was a Sttanger b tothe Pet and nothing would be lot to him in this 
Action. 


in, ſhall have it. The Prayee. 


Fol. 155. 
e 


de Roy, pl. on and — 8 S. Who comes and joins, ff rhey ſay chat 
6. cites 8. C. the Ki 5 by his 15 Prowl this" to & for 


Li 
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Fitzh. Aid I. Je an Ad Terminum qut przteriit the Tenant hath Aid of W, 


er to e Tenant for cher Pig, pet 


the King becaule this is Hy to his Prayer before, b 
the Reverſion was ſuppoſed imunediately to him who jot 
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2 N 3 
Fitzh. Aid 1 But if they Tow the Reverſi on to the Father of 
SA the Pros, hy have AW King. 25 Ed. 3. 39. ad 


0⁰ Wo thall have A All in es of ing. 


In 1 
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| the Ki Hen. 4. 28: B. 
W cites 8.C. in Cale of the Clerk of ax Ei cd oi baden 


* I 13 


they ihall nor hav 
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[Add fo bs the Year bouk. 11 H. 4 37. a.) 
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er the N 


e Defendant.caps he was the Paper of Veel for Tete a0 
he Kang s Houlhold, and bought of the Plaincilf certain gc. and that 9 727: . 
| inriff 5 * 19 $5 to che Treaſurer tor be Ec de wall 48 SC 

| WIE een 

"pe. wall nor — upon ſuch a: 

155 t n da tar this is no 0 the t. — 2. Fl. 
; } 206.438 437001411 3 65 4. 8. S. C. 
galnſt a Buyer of ViQtuals, if he ny t W Br. Aid 

TE, FE than have Ald. + 7 Hen. 4-7 111 4 28 1 


Laccordinglv, tho: * Plaintiff. replied he bought it to the Uſe 6f himſelf. 


pl. 44. cites S. C 7 tho the Maneys allowed in the Exchequer, yet 
2 they are paid, of if they, are not Ye be Wall nn (N) pl. 


in e againft Firzh. Aid 


* 


0 a * ſhall have a¹ of the ” 11 Hen. 4 28. H he Br. Aid del 
5 8 Victuals taken tor the King's ore an, a Price. 4. be Roy, pl. 29. 


Cites 
SP agreed; for Ke" may take Victuals at a reaſonable Price for the Uſe of the Ki according to 
2 whether the Party is willing or not, and this by reaſon of the Commiſſion 4g < . of 
of the King: for a Clerk has no Commiſſion, as ir ſeems, But ſee now the ſeveral Statutes 


eee 2 2-04 r n EW Aid lies nor. 
and Br. Aid del 


4 Ir the Clerk of he King's Works big certain TE 
cons of Gravel, to the Uſe ot the King at a Price, in Debt againſt nll e's. G“ 


Pg 


him he ſhall have td of the King, tho the Patty was not compellable __pir,. 
ro ſell it m. 11 r Vert. 4 28. Aid de Roy, 
pl. 24. cires 


8 — 5. WIL there. 


7. A collector of Fiſteenths ſhall have Aid of the King. pen. 22 — 


* f 11 hen. 4. 35: 9 Hen, 6. 56. Dubitatur 14 Hen. 6. 5. b. 4 
SU Br. Aid del Roy, pl. 25. cites S. C. 
Br. Aid del Roy, pl. 30. cites 8. C. but there it is ſaid, that where Collector diſtrains for Fif. 
teenths in Lar d charged to the Tenths; and Treſpaſs is brought, he ſþall not have Aid of the King. 
Br. Quinzime &c. pl, 3. cites S. 8 


wg, A Colfeitor' of Tenchs for King don have A ofthe King Saget | 
2 hen. 4. U. admittev. * 8 | | — Rop, fl 


992 accordingly, if the Plaint be of taking Beaſts for he IA e 0 * ; bar 5 the Plainc be of raking 
a certain Sum more than the Sum atlels'd, the Defendant ſhall not have Aid fbr this tortiousTaking 
and thereupon he — to the Action. 
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de Roy, pl. 


W e 14 Kites S. cr Aid de Roy, pl. 42. "cites S. C. — See 770 . 7 — 
1 — — the ene ſaid that the Place where is within the Foreſt whereof the is 72 
ede e be that Me Pl of Walk there, by Patent for: Life, and p Aid, hiet- 


een e D. 455. b yl. 15. Hill TLE um 8 « 
2 W 29; by du naß. bie Ofdes, Sites 98 85 at tip 
Soy to die in the Ring 1 and a 
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r e, AR N 7 he King 


. 6 ai Babb ro. Ao, an; nd the 
12 e Dewndunt Bailin chere rot the Baafhs i Execution; Quere it well ; in 
14," Gqure Baton'y and prayed Aid of the King, and it wasfaid chat he iin 
not have Aid of the King bar where be is :mmediate Officer, and the at. 
4. ; 4 totpey ot the King fuld, that it the Plaintitf would e the Cauie, 
yer the Aid thull be graured of the King; tor where the King ha, any 
* rhey mall not 1 till the K ing be Counſell'd, Which Was 
1 r. Aid del Roy, pl. tot. cites 2 H. 4. | 
1 In Treſpaſs the Defendant juſtifie ed ” Bailiff” of the Hadres of D. 
to diftrain for Amercement, which is the ſame Treij yy and pray'd Aid of 
the King: And pet Pritot, he ſhall not have Aid; for the Sheriff is Of- 
e e immediate to the King, and ſhall account for the Hundr among 
© "rhe Profits of the 24 „and therefore ſhall not have Aid of the King. 
Contra of Bailiff of the ing of bis Manor; tor he 1 is b immediate 
Br. Aid del Roy + pl. 12 cites 33 H. f. 29. 
SUB > 17 8 to rhe Court that the King's Officer ſeiſes tor the 
187 Kin any Lands without Warrant againſt the Law, in an Action brought 
againſt che Officer, he ought not to have any Aid of the the King, geitner 
des the Writ De Domino Rege Inconſul to lie in that Caſe, becauſe 
that which is done by him is Told and where the Cauſe of Aid fails, 
there no Aid is to be granted; therefore in a Real Action, if the Eſche. 
ator be examined, — upon his wy d generally that he has 
ſeiſed the Lands in Demand into the King's Ha this is not good, and 
che Action ſhall proceed, for he N 6 to ſbew the Cauſe. of che Seiſure, 
(as is implied in this Ac of 3 E. 1. cap. 24) which Cauſe, if it appear 
to be againſt the Law, the Judges of the Law ought to diſallow the 
ſame. 2 Inſt. 207. 
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ur 4 { {2 | for his Beafts | 
| in D. or it 
ee fot all his Goods in C. or if he be aſſeſ d for Goods in 8. and he has no Goods there, ai 


the Colle&orditrains, and the other brings Treſpaſs, the Collector mall nor have Aid of the King.— . / 
80 where the Collector diſtrains for 1 5rb in Land charged to the Toth, and Treſpaſs is brought, he 

ſhall net have Aid of the King. Br. bid. Be. Quinzime, pl. 3. cites 11 K 37 8 f. a. 

condingly. 


Treſpaſs againſt a Collector, if it pon the Plea Ficzh. Aid . 
that 7.In Tenh>' were 2 8. which che De fit appea, laid. to Pika ce > ce pl. 
Collector, and yet after che Collector took theſe Cattle A which the $ c 
Aton is brought, and chem derain'd rill he was — 1 8. 6 d. more, 
the Collecor ſhall not have Atd of the King, 2 Hen. 5. 4 b. 

g. In fe the Plaint was of Houſe and Land, the 7; enant Shag Gift iu 
Tail by Deed inroll d to the Lord B. the Remainder to 4 King, and raged... 
Aid t che King, the Rlaari demanded Oyer 2 Ik. 
atid'pray'd chat it be iprolf'd de Verbo in e "we 10 it IE ; 
and ibe Deed was Quod F. F. dedit Officium & Servitium Foreftiz froe Ts | Yn 
Ballicæ de D. in M. cum omnibus Terri: &c, eidem Officio pertinent and l | | 
Livery-and/Seifin, and the Plaintiff demurr'd in Law, and by all the | 9 
Juſtices be ſhall not have Aid, becauſe he has not alleged in the Plea that 
the Land was appendant to the Office, and therefore the Plea and the Deed 
n Quod Nota. Br. Aid del Roy, pl. 92. cites 1 H. 7. 28. 


1 
7 


4 0 00 Upon what Ea or hs ; 


Jt Treſpaſs, if the Defendant Ga that he was ade Collestor of Br. Aid det 
Fiftegenths wich Power to make Sub- collectors, and to diffraqy Non. 1 4 36. 
them to make them-levy the Sum, and that he made the Plalntiff 3. | 
his 9 a and diſtrained hiin for not levying #c. iftye. Plain c- ed, LAM 
ritt ſays he mad 15 . "his Sub- collector, abſque hoc that he made the + $. cites 
Descent FPleinrrf] hig. Stib-coltertor, uy efendant ſhall not haue . © a<cord- | 


Ald of ing. becauſe” the Cauſe of Yi Aid is traverſed. she ingly : 
51. 99 | bs Ws Firzh, Aid 


e R 
rene * i BY n AY aye —__ 


-( l che — Fitch. 1 ot Br./Aid ay wy 

bs thus t made Sub · co ector, and ravers. heing made 

x kid 25 oh 1 he DAE SS; WING the id: $461 

"IKE an 7 


Oi Aal ai DION 355 nf] 543, Ir 5 
vin the Vn eg 8 Ao che-Plainriff as his Ten Br. Aid 
the Elainti fi ava he ee and iſo Hors; de ang, Boy's pl. 
the Detendant.favs within bis Heeg the eme Walt dor have . Pie | 
1 l becnülle the King, cannot ad him in this Alllte ) 5 0 "En > 
* 26. 0. N FR [2 £9915» 8f 1g 30 779 BY ES | | 
| intire anor 


* f | the 


"Ak the King. 


ay Ad of the King, & non allocatur._—- Pk. A. Adq 


6 — <- 
| de Ropy "pt pYt wiſts WG b<-——Mta Rep. 407. 4 oites 8, &= accordingly, » „Erne ir is in De. 


en WW 67411, * 4? b. J "eos. n 


EC 23229 14 
* By. Aid In Treſpa * Debate luden as in Webel 
— the Reverhon — the King, he ſhall not hare 


del ee. Leaks from the Kin 
38 e not have 9iy of th maintain this [2lea in 


ung! 
; ingly, and a Trefpals- Bp Rep: 14 Jac; for his Freehold is a good Bar Ot 1t[elt 


all 4 Den. 6. 10. gel 4 Hen. 6. 18. adjudged. 


not L 
kteuement in Trad 'only which is no Prejudice to the 4 £ - and af. 
ter 3 nt enforc d his P hu ſaid, r the Plaintiff claimed Parr of the Park &c. which 
in, Fuct is the Park of t Defendane for Life, the Reverſion to; the King, ut ſupra, and prayed Aid. 
OT itzh. Aid de Roy, pl. 9. cites S. C. Ibid. pl. 12. 2 8 C——Roll R 155 407. zl 
42. Cites 


Roll ne, e ſame Lat in an EjeQione Firmæ. Hy Rep: 14 Fac. Ben 
La noo fr this 1 Nature of Trepals. 


Pl. I. 


In Aſſiſe the 


an Ab be made by che Kin 8 Bailiff for Soit to an Hun- 
Bailiff of the q 6 Far Seiſin onry by er N in * King and his bet 


Tenant 
— and the Preſcriprion a. Iſſue e Avowant 
ſhowed, that ſhall not have Aid of the Anz. 17 Ed. 3. 31. 6. 


his Maſter 
2 Life, the Remainder to the Kivg in Fee, and prayed Aid of the King, _ had i it. Br. Aid del Roy, 


3 98. cites 8 H. 7. 11. and Brooke jays it ſeems there, that Aid ſhall not be granted upon Plea of the 
iliff, 


In Re levin the Bailiff of the King juſtified, and prayed Aid of the King; He ſhall have Aid; But 
otherwiſe it is of 4 Servant of the King's Bailiff; for the Bailiff is Party to the Conuſance, but the Ser- 


vant is not ; Per all the Juſtices in C B. Nota. Br. Aid del Roy, pl. 100. cires 9 H. 7. 15. 
A Man ſhall not have Aid of the King but where he is Bailif, or Servant immediate. Br. Aid del 


Roy, pl. 9 cites 28 H. 6. 13. — bid. pl. 13. cites 8. C. and 8. — 


* * ba 


7. In Petition to repeal a Patent of a Seigniory, the W aps. 


ed, that it was granted to him in Recompence of other Thing with Clauſe t 
anſwer in value it &c. and prayed Aid of the King, and had ic. Br. 
Mr pl. 11. cites 21 E. z. a 
8. Treſpaſs by the Biſhop of - Winton 

endant ſhrwed that bis Prideceſſer was ſciſed in Right of the Church, 

| all died, and be was elected Prior, and gave Colour, the Plaintiſ brewed 
bat bis Predeceſſor was. jeiſed till, by W. NV. difſeiſed, who enfeoff d the 
Predeceſſor of the, Defendant upon b the Plaintiff entied &c. And the 


amt traverſed, the Difſesin, and ſo to Iſue. And after he ſhewed 


De 
wr this was the Land of the Templers who were diſſalued in the Time of 
Edward II. and held of the King in Frankalmoigne, and after it Was enad- 


of ubm it was held by 


| Lands, and that he' ſhould bold them. of the 
ſuch Services as the Templers beld,; and 10 e gment of the Court the De- 
fendant — 6E 1 the Aid; "for Il not have Aid of the King 
but where the King ſhall be prej alice, as where by the Recovery of the 


722 the King 7 his Rent-Service and Seigniory, and by theſe Words, 
f{C i” 


Services) 1 he does not hold in Frankalmoigne, for Frankaimoigne is 
nat any Service; and alſo in Treſpaſs no Frank — x 


be. recovered.| - Br. Aid del Roy 13. cites/35 H. 6. 56. 
9. In the Defendant S mm c the King, and well 
'rat 


by Award, and need nor 'thew! 
* 3 pl. 42. cites n The 


inſt the Prior of St. John's, 


ea by Parliament, that the Hoſputallers, viz. the 4 get ſhould have their 


S. Fer 


— 
ww 
— 


br lk 6 Aid. Bri 


| 410 If 


— 


SIS g. Serre 


Aid of the King. 189 


1 


10. If in the Pleading it appears that the Aid is 1 of the King, 


d the Tenant does not pray it, yet the Court ſhall not proceed Rege In- 
20 Br. Aid del . pl. 92. cites 1 H. 7. 28, F e 


— — — 


: E 
(P) Where no Tit appears to the King. S 


1. TN Treſpaſs for earring his Chace, if the Defendant ſhews that 8. P. and yet 
1 he is the King's Foreſter in fuch a Foreff, and pleads a Cuſtom it was bath. 
when any Savage Beaſt out of the Foreſt co. purſue it into any Chace wp = 
and to re-chace it to the Foreſt cc. and that he did accordingly Cuſtom be 
4 he ſhall have Aid of the Ring upon this lea, becauſe the Defen- or not, 
dank cannot try this Cuſtom whether it is good or not without the Þy wean 
Ring, 7 Þ. 6. 36. the Savages 


j n 1 go out none 
has the Property, the King nor other; but becauſe the Aid of the King lies before Iſſue joi 
id was gramed, and the Cuſtom ſhall be diſputed after. Br. Aid del R - „ pl. 42. Cites g e 
yo Aid de Roy, pl. 14. cites 8. C. that the Defendant has ſhewn an A vantage to the King, which 
ſhall not be tried without making him a Party. See (M) pl. 9. S. C. 


88 


—— 


nn 


(O Upon what Plea. Not contrary to the Suppoſal 
| of the Writ. vo 


AF 


1. IN an Afﬀiſe of Land in one County, if the Defendant ſays, that Firzh. Aid 
the Land is in another County, and that the King gave it to him 4e Roy, pl. 
by his Letters Patents, and prays in Aid of the King, he ſhall not 5 C d. 
have Aid upon this lea, becaule this ts contrary to the Suppoſal per Seton, it 
of the Yrit that the Land is in another County; fo that if the De- the King 
mandant grants the Aid the Yrit ſhall abate. 21 E. 3. 19. ad- Se 
* | &c. and I 


am implead- 


el of another Acre in the fame Vill, I may ſay that the King gave me the Land by the Charter &c. 
anch ir is no Anſwer to the Charter to ſay Nient Compriſe, without conſulting of the King, Quod fu- 
it conceſſum, per Sharde, becauſe in this laft Caſe It ſtands with the Writ, whereas in the orher Caſe 


rs contrary.—5Sce (B) pl. 1. S. C. 


2. In an Aſſiſe, if the Tenant ſays, that the King leaſed to him for Fitzb. Aid 
Life, the Remainder over to B. and after the Remainder came to the — Roy, pl. 
King by the Forſeiture of B. and prays in Aid of the King, he hall 8 C. g, 
melt, tho' this be againſt the Suppoſal of the Writ. x Al, x. ad Aiddel Roy, 

e 
S. P. does not clearly appear. 


+ 


+ Io Treſpaſs the Defendant juſtihad.as Bailiff of the King, berauſs the 
Le was ruinous, whereupon he du 'Frees to repair it, aud by the. beſt 
94 wn have Aid ot the King. Br. Aid del Roy, pl. 10. cites 
| „0. 2. | 


Ccce (R) Ar | 


- i n ** 


Aid of the King. 


4 o 


(R) At what Time pray d. [Or granted.] 


* & Þ. Br. 2: HERE Aid ſhall be of a common Perſon after Iſſue 
Aid del Roy, ic ſhall be granted of che King before Iſſue. 4 Þ, 6. 18. þ 
I. 8. cites 5 


del Ro 


Fitch. Aid 2. In Treſpaſs | of beſo 
eee 


7. Cites 8 


5. P. Br. Aid g. In Treſpaſs Aid ſhall be granted of the King before Iſſue. » h. 
36. 


Fitzh. Aid : ; 
y, pl. 25. cites 8. C. adjudged generally, that a Man ſhall have Aid of the King before Iſſue 


del Roy, pl. 6 
12, Cites 

33 H. 6. 29.— ; 
S. P. Br. Aid, pl. 21. cites 40 E. 3. 20.— Br. 


Br. Aid de! 4. In Treſpaſs for taking his Goods, the Defendant who juſtifies the 
Roy, pl. 8. Taking for Damage feaſant, as Bailiff of the King, ſhall have 9id of 


cites 8 C. the King before Iflue. 28 ID, 6. 4 adjudged. 


"_ where 
a Man 
juſtifies in Right of the King, the Cauſe is not traverſable.— Fitzh. Aid de Roy, pl. 25. cites S. C. 


That the Cauſe of the "Taking is not traverſable. 


S. P. and $- Aid lies not of the Ring after Iſſue, becauſe the King cannot be Par 
it is the Fol- ty tg maintain this Aue taken by the Party, and if the Aid be granted 
TH. a Procedendo in Loquela cannot come from the Chancery, inaſin 
for he might as the Plea is determined by the Iſſue. YN E. 4. J. adjudged. * 7 E. 
have had 4. 8. urta. Contra 22 E. 3. 6, aDJudged, | | 


Aid before : ; 
Iſſue. Br. Aid del Roy, pl. 103. cites S. C. ——Fitzh. Aid de Roy, pl. 31. cites S. C. 


8. P. Br. Aid, pl. 125. cites 5 E. 4 1. Br. Aid del Roy, pl. 102. cites S. C— 
id del Roy, pl. 8. cites 28 H. 6. 4. S. P. 


8. P. accord- 6. [As] In Treſpaſs, if the Defendant alleges a Common in the 


ingly. But King by Preſcriprion for him and his Tenants at Will, in the Place 
„ * where gc. and that he being a Tenant at Will uſed the Common, 
Hove . and the Plaintiff takes line upon the Preſeriprion, the Detendant ſal 
Wilt; but not have Aid afterwards for the Cauſe 7 E. 4 8. Curia. 


becauſe the 5 
Replication was not entered, the Tenant at Will pleaded a Bar de Novo, and pray 'd Aid of the King, 


and had it. Br. Aid del Roy, pl. 103. cites 8. C. Fitz. Aid de Roy, pl. 31. cites S. C. and that 
the Defendant waived the Iſſue, and then had Aid. | | 


* Fitzh, Aid * Aid does not lie of the King after Iſſue, and a Writ de Rege In- 
7 e 5 & Procedendo thereupon, * 22 E. z. 15. b, Contra f =: 
, C. 33 .. ö | | 

# Firzh. Aid del Roy, pl. 70. cites S. C. 


Br. Coun- 8. In Præcipe quod reddat the Tenant vouched one as Couſin and Heir 
er . J. viz. Son of W. Brother of J. and the Demandant ſaid that the Father 
 £ phy " of the Vouchee was a Baſtard, 1o that he cannot be Heir to J. and the 7e- 
E 3. S. P.— nant confeſs'd it, and relinguiſh'd the Voucher, and ſaid that this ſame F. /caſed 
Br. Aid del 70 him for Life, and held of the King, and died without Heir, and ſo the Re. 
Roy, pl. 12. venſſon eſcheated to the King, and therefore pray*d Aid of the King, and 


25 * had it, notwithſtanding that he had vouched before. Nota, and the wy 


—_— 5 Aid of the King. 191 


fon ſeems to be, that this Aid-Prayer of the King in the Reverſion, is in Precipe * 
in Lieu of Voucher. Br. Aid del Roy, pl. 14. cites 40 E. 3. 14. 1 | 


King ſhall be granted before Iſſue joined. 


9. If a Man prays Aid, and ſheus Cauſe which is rejected, yet he may 
pray Aid, and ſpew other Cauſe, and ſo of ſeveral in one and the.: ſame 
Term; and e contra _—_ Adjournment. The Reaſon ſeems to be, becauſe 
in che one Caſe the Cauſe is enter'd of Record, and not in the other. 
Bur this is in Aid of the King. Br. Aid, pl. 145. cites 3 H. 6. 5. 

10. In Recordare it was agreed, that he who makes Conuſance as Bailiff 
of the King for Rent due to the King by Preſcription upon a Vill tor Rent 
by them paid Time out of Mind &c. ſhall have Aid of the King, and 
this before Iſſue joined. Br. Aid del Roy, pl. 58, cires 4 H. 6. 30. 

11. It a Man juſtifies as Bailiff of the King, by reaſon of his Manor 
which he has, by reaſon of the Dutchy of Lancaſter, the Defendant 
ſhall not have Aid of the King before Iſſue joined. Quod nota bene. 
Br. Aid del Roy, pl. 51. cites 15 H. J. 17. 

12. The King's Immediate Tenant, or his Mediate Tenant that joins with 
his Immediate Tenant, ſhall have Aid in a perſonal Action as well before as 
after Iſſue join d; but his Mediate Fenant that does not join with his 
Immediate Tenant, ſhall not; per the Ch. Baron. Hard. 179. ® t. Paſch. 
13 Car. 2, in the Exchequer, in Caſe ot Anderſon v. Arundel. 


OL. 158. 
8) At what Time to be granted. ag E 


1. 1 an Aſſiſe againſt two, if each takes the intire Tenancy for Life, See (T) pl. 
the Remainder ro the King, and the Demandant acknowledges 4. 8. C. 
one to be Tenant, he, who is Tenaar, ſhall have did preſently before 

Trial, for the Demandant hath acknowledged him. 12 Þ, 6. 1. 


ria. __ 
2. And if the other be atcer tound. Tenant, he ſhall hade Aid alſo, See (T) p! 
n ; | | — 
jp Pe Aſſiſe 2 Judgments were vouched, where the Tenant pending the ; 
Mee or Præcipe quod reddat &c. alien d, and after he pray'd Aid of the 

ng, and had it, notwithſtanding this Alienation; but Quære if the 
King may not retuſe to give Aid to him, by reaſon of the Alienation. 
Br. Aid del Roy, pl. 71. cites 12 All. 41. 
4 In Treſpaſs the Defendant ſaid that F. was ſeiſed, and did not ſhew 
of what Eſtate, and died ſeiſed, and the Manor deſcended to W. in Ward of 
the King, and the King granted it to P. whoſe Eftate he has, and the Heir 
is jet unthin Age, and pray d Aid of the King, & non allocatur, with- 
out Julitying ot the Treſpaſs, by which he juſtified that he pur in his 

ts &c. and pray'd Aid ot the King, and had it before Iſſue joined. 
| > 1 nota * but — before Fuſtification. Br. Aid del Roy, pl. 2. cites 2 
14 and 3 H. 6. 85. | 

4 1 Man prays Aid of the King, and ſhews Cauſe, and is put over, Br. Brief, pl. 
and ſo ſeveral Times iu one and the ſame Term, yet upon new Cauſe ſhewn 6. cites 3 
he 1 10 Aid of the King. Contra aftet Adjournment in another Term; H. 6. 5. S. P. 
r Marten, Brooke ſays Quære, if the ſame Law be not in Plea to the 


Y tit. Br. Aid del Roy, pl. 2. cites 2 H. 6. 14. and 3 H. 6. 5. 


N + of) 8 (T) At 


192 | Aid of the King. 


SY At what Time. Aid after Aid. 


Firzh. Aid 1. F Aid be granted of the King where it ought, and this is ad. 
de Roy, pl. gn elf another arm 11 then a Pede comes, 't he 


. cites 3 1. ſhall not have new Aid upon a new Caule ſhewn, becaule he hath one 
of Ran” delayed the Party. 3 P. 6. 15. 15. And it is alter Adjournment, ; 


ſeem miſ- 

printed, If a Man has Aid of the King, and after has Procedendo, he ſhall not allege ney 
Cauſe of the Aid, viz. the Tenant who was in Eſſe at the Time of the firſt Aid; for upon Aid granted 
all Cauſes ſhall be examined in the Chancery; otherwiſe ir ſeems of a new Cauſe of later Time. Br. 
Aid del Roy, pl. 99. cites 9 H. 7. 8.— And by the Reporter, if the Tenant after the Procedendo in- 
feoffs A. in Fee, aulo leaſes to the Tenant again, the Remainder to the King by Deed inroll'd, the Tenant fhili 


not have Aid again; for it is the Act of the Tenant himſelf, Ibid. 


S. P. and 2. Bur if a Man be ouſted of Aid for one Cauſe, he ſhall have did 
e contra af- ſame Term upon a new Cauſe ſhewn. 3 Þ. 6. 5. b. . 


ter Adjourn- a 5 b 
ment. Br. Aid, pl. 145. Cites S. C, Firtzb. Aid de Roy, pl. 8. cites S. C. and ſays that he may 


have Aid after Aid in Infinitum, in one and the ſame Term.———Sce (X) pl. 2. 


Fitzh. Aid 3. Jf Leſſee for Lite hath Aid of him in Reverſion, and the Prayee 
de Roy, pl. comes not at the Day, the Leſſee _ {ay that the King gave the Land 
Es to her and her Husband, and to the Heirs of the Husband, and the Huſ- 
E. z. S. P. band is dead, and Aid granted of his Heir; upon this Plea, ſhewing 
and ſeems the Charter, ſhe ſhall have Atd of the King. 21 E. 3. 59. b. ad: 
to intend Judged, 


S. C.— 


See (U) pl. 1. 8 C. 


See (S) pl. 1. In an Aſſiſe againſt two, if each takes the intire Tenancy ſor 
2. A0 Lifs, the Remainder to the King, and the Demandant acknowledges 
one to be Tenant, by which he hath Aid, if the other be after found 


Tenant, he ſhall have Aid alſo. 12 H. 6. 1. 
5. When a Procedendo is granted, and upon Stay thereof a better Right 


ars for the King, the Court cannot proceed to Judgment without an- 
other Procedendo. Roll Rep. 291. Arg. 


(U) In what Caſes it lies. After Aid of anther 
: | Perſon. 


See (T) pl. 1. NM a Præcipe quod reddat, if the Tenant hath Aid of the Heir ot 
f ö 5 = her Husband, becaule of the Reverſion, who comes not upon 
I De Ker the Summons, the Tenant may after l "that the King gave be 
ur Cauſe? Land to her and her Husband, and to the Heirs of her Husband, and 


I Rever- forth the Charter of the King, and ſhall have Aid of him, 21 
om; oe. + 3» Atd Roy 4 adjudged, 


del Roy, pl. 4 S. C. is of a Præcipe brought againſt the Feme of R. who 'd Aid of the Heir 
of R. uſe of Reverſion &c. and ſo it appears that the Word (Roy) is miſprinted. 


2. It 


—_— Aid of the King. 


2: If a Tenant at Will, according to the Cuſtom, hath Aid of the Br. Ai, pl. 
grchbiſhop of Canterbury, bis Lord, and after the Lord dies, the $2. cites =, 
Temporalries being in che King's Hands, he ſhall have Atd of the Ring, 42 is 
21 Þ. 6. 37. agreed, admitting that ſuch a Tenant at ll ſhall ſhall 5,4 by 

ere is no 


privity between him and the King, and the Thing does not lie in Cuſtom, for it is repugnant, for when 

the Biſhop died, the Will is determined, and fo the Intereſt determined. Br. Aid del Roy, pl. 

46. cites S. C accordingly.——— Fitzh. Aid de Roy, pl. 22. cites S. C. (H) pl. t. 12. S. C. 

Br, Aid del Roy, pl. 56. cites 4 H 6. 11. where after Avoidance of the rr Tranſlation, and 
b 


y . * 1 ; 
alities coming into the King's Hands, ſuch Tenant at Will pray'd Aid of the King, and had 
1. U, the Oplnion of the whole Courr. - | * 5 ug 0 


3. Hire Facias to repeal Letters Patents againſt Tenant for Life, the 
Remainder over in Fee of the Grant of the King, the 'Tenant for Lite 
prayed Aid of him in Remainder, and had it, and upon the Foinder 
they prayed Aid of the King, and had ir. Br. Aid, pl. 44. cites ) H. 


I. 
74 King Richard the zd had Land in Ward by Deſcent from King Br Aid, pl. 
Edward the zd; for a Chatte! ſhall deſcend in the Caſe of the King, 44. cites 
contra of a common Perſon, and granted the Land by Letters Patents to * C. 
M. for Life, the Remainder to F. in Fee; and the Heir, who was in Ward, 
ſued Sire Facias to repeal the Letters Patents, and to have Livery, and 
the Tenant for Life prayed Aid of him in the Remainder, and had it, 
and he came and joined, and they two prayed Aid of the King, and had it, 
and after came Procedendo in Loquela, and they proceeded in Plead- 
ing, and demurr'd, and Judgment * that the Letters Patents ſhould 
be revoked,” and the Land re- ſeiſed into the King's Hands, and Li- 
very made to the Heir; and there it does not appear, that there was 
any Procedendo Ad Judicium, as in 9 H. 6. Br. Aid del Roy, pl. 28. 


cites 7 H. 4. 41. 
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(X) In what Caſes Aid lies after Aid. 


1. IF Aid be prayed of the Kin upon a certain Cauſe ſheſum, the Br. Aid del 
| which is adjudged no Cauſe of Aid, and ſo he is ouſted of Aid, Rs 1 
yet the ſame Term he ſhall have Aid of the King upon another ſuffi- 14. & 8 


cient Cauſe ſhewn. 8 Þ. ». 11. b. | 6.5.8 

£ $a ; —8. P. And 
when it is in Chancery, Procedendo ſhall not be granted till the Title of the King be examined; for 
if the firſt Cauſe be nor tufficient, yet now a better Title may be ſhewn for the King; quod nota, per 
Brian & PROD Juices Br. Aid del Roy, pl. 98. cites 8. C. Fitzh. Aid de Roy, pl 35. 
cites S. Cr. Aid del Roy, pl. 2. cites 2 H. 6. 14. and 3 H. 6. 5. S. P. accordingly. 


* 
} ; : 


2 Mam be granted of the Kin an inſufficient Cauſe Br. Aid 
which a Procedendo is granted Out jet Chan ther Te 25. 95 * 0 1 * 


in 4 
hall not have Aid - of King, ch jy other , 98. (97.)cires 
1 he might due wenn $ Cat —— 


becauſe in Chancery Pirzh Ad 
Aid 
in the Procedends. 4 3 . 6. 6. adzunged, 8 D. 7. II. | 8 2 5 
C ' ws. 5 731 er . 14 * 0 : g . q i &* 4 | | 1 F ES 4. 8 : F * 5. cites 
: e eee HG, l. 4 and 3 H. 6. 5. 8. e (T) pl 
P s + # Fa.) & # 5% ; f & +2 5 , bs i 6 : 18 5 6 


3 Hire Facias was brought by the Abbot of L. againſt the Dean of E. 
2 4 Recovery againſt his Predeceſſor in Writ of Annuity, the Dean ſaid, = - 
t the King was ſeiſed of the — of the Deanry diſcharged, and | 1 
| 1 D made | 


Aud of the King, 


mau Cullation to diſcharge him, fo beld he of the Collaticn of the Ki * 
the Kin; before; but it may be, that the Plaintiff had releaſed to tha 
+ King alter &c. and yet Dean and Chapter have Common Seal, and i; 8 
ſaid chat ot the BHabep ocherw/ iſe it is, and that he ſhall not have Aid of 
the King; tor he zs eledive, and not preſentable by the King, and yet 
the Plaintift recovered in the firft Action by Verdict; And it was agreed 
that the Church was no otherwiſe diſcharged but by Noo-paynien;? 
and ſo Nota, chis Delay ſuffered in Scire Facias notwithttanding th, 
Statute. Br. Aid del Roy, pl. 39. cites 38 E. 3. 18. 
4. A Man ſhall not have Aid of the King twice for one and the (an, 


Br. Aid del Roy, pl. 3. cites 9 H. 6. 3. 


But for 


xg 4 R Cauſe, per Paſton. 
ſhall have Aid again. Br. Aid del Roy, pl. 3. cites 9 H. 6. 3. 


A 


* _ o 
—_— —_— ” T'P "Wh — ** 
vnn. 


* — 


(Y) In what Cafes the Court ex officio ought to 
| grant it. 


Fitzh. Aid 1. F the Party will not ſpeak of Aid Prayer, and it appears that 
de Roy, pl. it is in che Right ot che King, the Court is not bound er off: 
8. cites S. C. I T offi 
_—Br. Gf. C10 to grant aid. 3 Þ. 6. 6. | 
fice del &c. 
pl. 1. cites $ C. thus: Where it appears that the Party has good Cauſe to have id, and the Party does 
not pray Aid of the Kir g, the Court is not bound ex Officio to grant to the Party Aid of the Kin 
per Martin; Quod Nota for Law, & nemo dedixit.— If in Pleading it appears that the Aid i, 

rantable of the King, and the Tenant does not pray it, yet the Court ſhall not proceed Rege Incon. 
E ito. Br. Aid del 0%» pl. 92. cites 1 H. 5. 28.— br. Office del &c. pl. 18. cites 1 H. 7. 30. and 
4 H. 7. 1. contra, that the Court ex Officio ought to ceaſe till the Aid be had. | 

In 7. reſpaſs, where it appears by Deed that a Leaſe is made to the Defendant for Life, the Remainder 
to the King, if the Tenant will not pray Aid of the King, the Court ſhall not proceed without making 
the King Party. Br. Aid del Roy, pl. 100. cites 9 H. 7. 15.——Ifir appears tothe Court that the Te- 
nant ought to have Aid of the Kirg, but he does not pray it, yet the Court ex Officio ought to cea' 
till the Aid be had. Br. Office de] &c. pl 18. cites 1 H 4 30. and 4 H. 7. 1. -—<Creo. E. 417 pl. 12. 
S. P. Arg. and that when they do not the King may inforce them to it by his Writ, and that {uch 4 
Writ has been awarded cites F. N. B. 154. 21 E. 3. 44. and 31 E. 3. Saver Default 27. but that thoſc 
are in Real Actions, yet it may alſo be in Perſonal Actions where the King's Title appears to come in 
d 0-6 and that ſo is 2 R. 3. 13.-——Roll Rep. 208. Arg. cites 16 H. 7. 12. to have been adjudg d in 

reſpaſs, that where the Intereſt of the King appears the Court ex Officio ought ro ſtay it, and that 
ſo is 11 H. 4. 70. and 4 Eliz. Com. 243, 244. by Writ of Rege Inconſulto. 1-457 


(Z) Counterplea. 


Firzh. Coun- x, OT Parcel is no good Counterplea. 9 Þ. 6. 62. becauſe thi 
A e — IN ſhall not be tried without making the Nun Party. * g 4 
e 62 43 A 6. 20 E. 3. Al :. per willy, © 


Fitzh. Coub- g. In Treſpaſs, ik e Defendant juſtifies as in Parcel of a Manor 
rr SN ro him granted by the King, and makes a Title to the King to the Ma- 
cites. 8: C. nor, ſt 18 nd gobd or the Plaintiff to ſay that che Action is 
& S. P. ac- brought for a 72 $ done in another Part, which is not Parcel ot the 
cordingly. Manor, for not Parcel or Nient Compriſe is no good Counterpiea of 


WD. 9 P. 6. 62. 
3. if 


e'King, and had it, and yet his Predeceſſor had 41, N 
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Aid ot the Ring. 1 95 


— „ 


„ Fj ; | 
ig Nothing in the Reverſion 18 a good Connterplea of Aſp, 22 h. 
6.1. 5. a x ; | | FR 
- 5. Nient Compriſe is no good Counterpica, for this ſhall not be „ Firzb. 
tried without making the 9 21 E. 3. 19. Þ 39 E. 3. 12. a 445 
b. per Thorp. 25 C. 3. 42. b. adjudged. 32 E. 3. Ald 1. per 2 E ; 
* 

File, 25 E. 3. Amd dei Roy, 72. adjudged. | and ſo 7 

ecms it 
ſhould be here, and that it is miſprinted. If a Man has Fatent of the King of certain Land, and 
Aſc is brought againſt him of other. Land, and he ſays that this Land is compriſed, and prays Aid of 
the King, he hall” have Aid, and Nient Compriſe is no Plea, Br. Aid del i 10. cites 33 H 6. 
2 An Treſpaſs the Defendant Yard, that the Place where is within the Eoreſt whereof rhe King 
is ſeiſed in Fee, and that he is Foreſter of a Walk there by Patent, and the Place where is Parcel of 
the ſaid Walk, and demanded Judgment if Rege Inconſulto Rc. The Plaintiff counterpleaded, that 
the ſvid Place where: &c. was out of the Limits and Bonnds of the Foreſt, and not within nor Parcel 
of the aid Walk &c. Several Caſes were cited Pro & Con. and Welſh and Weſton held the Counter- 
ples not good, but Brown and Dver & contra; and afterwards in another Term the Plaintiff's Counſel 
granted the. Aid gratis. D 257.b. pl. 15. Hull. 9 Eliz. Smith v. Rigby. 


6. Cso) in an Aſpſe, if the Tenavr ſays that he has granced che 5 F. Br 
Land by nis Charcer to the King, and ſo the King is ſeiſed. and prays =_ — * 
of him. - Niene Compriſe in tie Charter is no Counterplea or Aid. ce an; 
38 All. 16. 8 +: | 16. ard ſo 
Ar. of Brooke, but they all ſeem to be miſprinted, and that it ſhould be 38 AS. 338 
10 — R 


. So in an Afiſe, if the Tenant ſays chat he has infeoffed che King And by 
of the Land, and ſo he is Tenant, and has a Writ to the Juſtices, cer- 908 br 


ifying, that the King has purchaſed the Land of the ad REL. 
Jraps Aid, it is no Counterplea chat rhe Lands in Demand are other Si ita fir c. 
La ds. 38. All. 16. adjudged. 1 therefore it 


a : . ſhall be in- 
quired by the Aſſiſe if theſe are the ſame Lands or not, and others e contra, and that Aid of the King 
ought to be greuted. Er Aid del Roy, pl. $5.cites $8 Aff. 16. 


8. In an Affiſe of Land in W incheſter, if the Tenant prays in Aid Br. Aid del 
of the King becauſe he is a Fee-Farmer ot the City of Wincheſter, ot No, ?! (39) 
which this Land is Parcel rendring Rent, tit is na good Colnterplea ID. | 
tor the Demandant to ſay chat A. was ſeiſed of this Land at the I ime the Opinion 
ot the Fee-Farni, and Held it of the King rendring Rent, and that ft ot the Court 
continued alter in the Hands of divers Burgeſſes, till the Demandanc 2 | 
purchated ir in Fee, to which the Tenanthas put his Seal affirming gricravie. 
the Purchaſe 4c. for it leems this amounted only to this, that it 18 and rncrc. 
not comprited within the Charter of the King. 43 Aff. 2. Curia. * me ; 

AT: W. 


nor:ſuired. Fuzh. Aid de Roy, pl. 92. cites S. C 


A Man'Iction, if che Defeneant pleads the. King's Grans by Pe. BellRer. 
t9 jun, bywyicy ye dug to baue Aid, and prays it, it is no 2%; 25; 
dend Counterplea tor the Bemandant to ew ele Matter by 5. F. 


which the King nad no Eſtate to grant at the Time of the Grant, and 

1 vold, for the King's Patent ſhall not be avomed without 

mung him Party. 39 E. 3. 42. b. ad)ubged by all che Juſtices. . 
10. pen one juſtifics in he Righe ot che King, a Man ſhall have ACN 

ao Traverle"co":che Cauſe of the 'Takitig. 28 P. 8. 4 per JPriſot,” "LI, 

i) * ND rt Rr S8. P. Br. Aid del Roy, pl. S. cites 8. C. 


11. As 
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Br. Aid del 11, As in Treſpaſs for taking his Goods, kt the Defendant jultific 

"yt oY lor Damage teaſafte in the = — Free hold = — * 1 _ his Bailiff, 
oi nis own Wrong gt. abtque hoe that he was the Bafliff or Servant 

bot the Ging. 28 P. 6. 4 adjudged. _ 

Br. Aid del 12. So tft Treſpaſs for breaking his Cloſe, if the Defendant jug. 

Roy, pl Us, fies tor that the Place where gc. was the King's Foreſt, and he as Bailif 

2 08 entered and repaired the Lodge qc. ft is no Counterplea chat he was 

but S. Pot not Bailiff 33 I. 6. 3: per Ptiſot. 3 


the · Coun- 1 1 ; | | F | 
— does not appear. Fitzh. Aid de Roy, pl. 26. cites S. C. and S. P. . Aid 


del Roy, p 
Plea that he d 
6. 28. 32. accordingly. 


Br. Aid del 


Roy, 
Cites 


But in Afiſe . 17]. In Treſpaſs, 


d“ 


164. N — 5 32. contra, that where a Man juſtifies as Bailiff of the 


ng, it is a good 


was not at the Time of the Treſpaſi. Hr. Counterple de Aid, pl. 27. cites 3; H 


13. If a Man demands Fudgment Rege inconſulto by Reaſon of the Ward 
the Heir of him who was Patentee of the King in Tail, it is no Counter. 
plea that after the Gift by Patent the Plaintiff himſelf recover'd the Land 
againſt the Father of the Infant; pet nota, but ſhall ſue to the King by 
Petition. Br. Counterple de Aid, pl. 28. cites 22 Aſſ. 24. | 
14. A Man demands Judgment Rege inconſulco, becauſe the Kin 
ſeiſed the Ward of the Land and Heir of this Tenant in the Writ of Entry, 
by Reaſon of Ward, and granted it 10 F.C. it is no Pha that the King 
aid not ſeiſe, nor that the Lands are not —_— in the Patent ; quod 
nota. . Br. Counterple de Aid, 9h 14. cites 24 E. 3. 12 & 13. 
15. It a Parſon prays Aid ot the King, becauſe he is in of his Preſent. 
ment, it is a good Counterplea that the Plaintiff is Patron, and was a Prig 


Alien, and the King ſeiſed his Temporalties in time of War, and preſented, 


and after the King reffored' him after the War &c. For now the Cauſe ot 
the Aid is detetmined. Br. Counterple de Aid, 6. cites 46 E. 3. 6. 

16. In Treſpaſs, the Defendant ſaid that the King by bis Letters Patents 
granted to him the Land, and pray d Aid of the King &c. and the other 
ſaid that the King had nothing at the Time of the Grant, and upon this Iſ. 


the taken, which was tried &c. and continued 12 Years in Petition. Br. 


Counterple de Aid, 2 20. cites 4 H. 7. 7. 
the Defendant ſaid that he held of the King a Houſe 


if the Tenant 254 4 Acres in D. as of his Manor of D. Parcel of bis Date hy of Lanca- 


ſays 


N. 


that ' 
leaſed 


to bim for 


Life, 


Aer, atthe Will of the King, according to the Cuftom of the Manor, and cut 
Trees for Houſe-boote and Hay-boote, appendant to his Tenement. Per Chocke, 
he held nothing at the Will of the King at the Time of the Treſpaſs. And 


the King, the Opinion ot the Court was, that it was a good Plea to ouſt the Deten- 
prays 
Aid of him, 
arid the Lat the "King bad nothing of bis Leafs, this ſhall * PETE 
n 8 i „ Tis not be tried here, but in the Ch . And 


Br, Counter- 18. In Treſpaſs, the Defendant ſaid that E. Biſhop of L. was ſeiſed and 


pl. 13. cites 


15 


8. P. A dy into the' Hands of 
Hon . King. Per Cur. you ſhou 
1 I pray Aid, and then the 


dant of the Aid of the King in B. R. the ſame Year. Br. Aid del Roy, 
pl. 64. cites 37 H. 6. 32. | 


ple de Aid, 1,/ed- to the Pa according to the Cuftom of the Manor 8c. by Ch, 


and after the Bithop was tran/{zred to E. by which the Temporalties came 
the K EL hy Tod there 75 2 pray d Aid of the 

| agment, i e inconſulto, and im 
ion of the Gare wh he it is a 3 Plea, 


From de. and be ſhall ſue to the King; wherefore the Plaintiff ſaid that this i 


1 ; 
9 


7 " 


other Land, and not the Lan leaſed, and a good Counterplea per Read ]. 
And per Cur. in this Caſe the Defendant nced not give Colour when he 
prays Aid, contra if in Bar. Br, Aid del Roy, pl, 64. cites 21 H.) 
43. (in the old Book.) 9 


(Aa) la 


TC I = a 


a% ARES. ina A 
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1 Aid of the King. 


(A. a) In what Caſes it ſhall be granted, for all or 


Part. 


chey ſay they hold four Parts jointly, and two of them hold the 
6fth Part of the Grant ot the King, ſo long as the Land remains in the 
Hands of the King, by Reaſon ot the Forteiture of one | who 
beld jointly with the tourth, becauſe the fifth Part is not ſe⸗ 
vered fron the four Parts they ſhall have Atd of the King for the 
whole, becauſe if the Demandant recovers, ſhe ſhall have Execution 
per Metas gc. And it is not rea ſonable that a Severance ſhould be 
without the Ging. 12 D, 4. Atd del Roy 47. 


the King and others, the other ſhall not anſwer till he hath ſued to the 
King. 12 H. 4 Aid del Roy 47. per Herle, 


1 


(B. a) Entry, Proceedings, Pleadings &c. 


1. IN Aſſſe, the Tenant came by Bailiff, and ſaid that the Tenements 

I are ſeiſed into the Hands of the King for Altenation of his Tenant 
without Licence, and demanded Fudgment Rege inconſulto &c. it &c. Nul 
tort. And the I ſcheator being erer was examined and confeſſed it, and 
that he by Warrant ſeiſed it, wheretore the Court ſaid, ſue to the King, 
and ſo be did, aud brought Procedendo 11 illa de Cauſa, & non alla, ſecta 
ſuit, procedatur, but non ad judicium. And now the Zenant ſhewed Deed 
oN arranty of the King, and pray'd Aid ot the King, and the Deed bore 
Date meſne between the Original of the Aſſiſe and the Writ of Procedendo. 


pl. 72. cites 22 Atl. 5. 15 1 
2. In Aſſiſe it is ſaid that after the Plaintiff is put to ſue to the King for 
id of the King granted to the Tenant, or the like, there the Procedendo 
ad capt ionem Aſliſæ or ad judicium, ought to accord with all Pleas and 
_ and of Tenants and of Manors. Br. Procedendo, pl. 7. cites 
22 All. 28. | 

3, In Afiſe, it is no Plea that the Tenements were ſeiſed into the Hands 
of the King, judgment &c. bur ſhall ſay that they ſtill remain in the Hands 
the King, and: becauſe the Eſcheator, nor Sheriit, nor Serjeant was not 


Was, nota. Br Aid del Roy. pl. 76. cites 26 Aff. 10. Aal. 


the firft concefſut Eñ dimifit to B. and his Heirs ſuch a Tenement 10 Hold by 
certain Services, and ſo held ot .the King, and pray'd Aid of the K ing. 
Thorp ſaid here is zo Dedi nor Marranty, therefore he thall not have Aid. 
Skip ſaid the natural Conciufrpn had been Rege inconſulto, and not to have 
pray'd Aid oi the King; and after all the Juſtices gave Day be fore 
themſelves at Weſtminſter 15 Paſch{- and interim ſequatur verſus Re- 
En. Thorp faid there is a great Diver/ity between Aid Prayer of the 
ing and Rege i ncunſulto, for in Aid Prayer he ought to ſpeak with the 
Kiog himſelt, and in the other Caſe not. Br. Aid del Roy, pl. 78. cites 
28 All. 39. ; 
2 Eee 5. In 


Ia Writ of Dower againſt four of the third Part of a Manor, if 


2. In a Writ of Dower, if tye Lenant vouches the Heir in Ward of See 2 Inf. | 
| | 2-1. the laſt. 
Parag. on the 
Stat. de Bi- 


gamis, Cap. 3. 


__ 
n 
— 11 


299 


And the beſt Opinion was that he 1hall not have Aid. Br. Aid del Roy, 


preſent there, this thall be inquired by the Aſſiſe, per Stout, and ſo it 
4. In Afiſe, the Tenant jhew'd Charter which willd that King Richard 


q 
5 
3 
4 
i 
* 


OP” 


by 5 OE, \ g's _ * 2 * 9 


Aid of the King. 


DD 


— —— 


of #..- — * — Dd. 


5. lo Alliſe ot a Corody after Aid of the King had, the Tenant was 


not received to plead Variance in ihe Plaint and the Specialty. Thel. Dig. 
293. lib. 14. cap 8. S. 1. cites 29 Aſſ. 55. | ” 

6. Præcipe quod reddat, the Tenant pray'd Aid of the King Ly a Gift 1 
Tal, the Reverſiun tothe King, and the Aid granted and Smit thereot I! 
Le in the Chancery, and the Warranty ſhall be tried, and then they jj 
plead to the Iſſue there, and then ſhall be remanded into Bank to try the |. 


ſue, and in the mean Time Superſedcas ſhall go to the Bank that they hall 


not proceed till Procedendo ad Capiendum Inquiſitiunem. Br. Aid del Roy, 


pl. 38. cites 38 E. 3 14. 
7. 1 H. 4. cap. 8. A ſpecial Aﬀiſe is maititainable by the Diſſeiſce for ſuch 


4 Lands as are granted by the King's Patent without Title firſt found by Inguef 
H. 8. Arg. for the King, without Suit to be made to the King in that Behalf, and if the 
ſays this Patentee pray in Aid of the King, a Procedendo fhall be alſo granted with- 
por gk s ont Suit. x | 


Affirmance of the Common Law. 


Thel. Dig. 


208. lib. 
14. Cap. 8. 
S. 3 cites 
Trin. 2 H. 
& $$. ©. 
accordingly. 


Br. Aid, pl. 
cites 

, C.— 
Br. Proce- 
dendo, pl. 4 


cires 11 H. 4. 
86. S. P. 


8. In Formedon the Tenant pray d Aid of the King, and after pleaded in 
Abatement of the Writ, that the Demandant had made Omiſſion of a De- 
cent in one who held Eſtate, and the Demandant was compell'd to anſwer 
75 his Challenge after the Aid. Quod nota. Br. Brief, pl. 97. cites 2 

+ 

A, Scire Facias, becauſe the Plaintiff” himſelf had been in Poſſeſſion by 
Force of Letters Patents of the Gift of the King, by which he claimed, and 
the Tenant demanded Oyer of the Letters Parents, and was ouſted thereof, 
becauſe the Plaintiff had been in Poſſeſſion, and the Action is of his pro- 
per dein. Br. Oyer de Records, pl. 34. (bis) cites 7 H. 4. 40. | 

to. Where a Man prays Aid of the King, by reaſon of Land ſeiſed int 
the King's Hands, this thall be warranted by thewing the Record of it, 
—_— it be in Alfiſe or the Exchequer. Br. Monſtrans, pl. 35. cites 11 

4. 83- f | | 
10 Per Thirne, firſt upon Aid of the King Procedendo in Loquela ſhall 
go, and after Procedendo ad Fudicium. Br. Aid del Roy, pl. 32. cites 


11 H. 4. 85. 
12. Note, by all the Clerks, that if the Tenant prays Aid of the 


2 
King to have Recompence upon Warranty, or for Feebleneſs of his Kſtate, the 
the Enery in the Roll is all one. Br. Aid del Roy, pl. 3. cites 9 
H. 6. 3. | | 


15. The Party's Aid-Prayer is where it is for his Advantage to have 


y 
times for Feebleneſs of the Party's Eftate to plead (or pray) it, and then, 
per Cott. the Entry is, Judgment &c, 6 Rege Inka? F. N. B. 
153. (F) in the new Notes there (o 


14 


_— —— : , - — og: ps i F * : l 
Aid of the King. 199 
tr any Mag prays in Aid of the King in a Real Action, and the The Eng- 
93 it all be awarded that he 2 unto the King in the Chan. liſh Edition 


Cites in 
e 7 
acid 


comes unto them & c. and then they may proceed in the Plea fo far 6. 12 13.— 
n till they ought to give Judgment tor the Plaintiff, and then the Juſ- It the Tenant 

2 ought not to proceed to Judgment, till the Writ comes to them to *r + <A 

K roceed to judgment, which is called a Writ de Procedendo ad Judi- dhe King, a 


a ; and the lame ol a Perſonal Action. F. N. B. 153. (E) by reafon of 
| the Warran- 
Warranty ſþall be tried in the Chancery, and a Writ ſball be ſent into C. B. to take the Inqueſt ; but if 
they plead in Ghancery, and there it appears that the Demandant has Right, the King ſhall have a Writ 

2 8. reciting the Matter, and commanding them to ſuperſede &c. becauſe Judgment ſhall be there 
J Ono Tenens eat inde ſine Die. F. N. B. 153.(E) in the new Notes there (a) and cites 38 E. 3. 14. 
ol 4 per Thorpe, the Right ſhall not be tried in Chancery, but in Caſe where the King has the Rever- 
ſion the Parſon may, but does not pray in Aid &c. cites 38E 3. 19. And therefore if the King has a Re- 
leafe of the Annuity, and pleads it, it ſhall not be brought into Chancery; for the Aid is granted only 
to maintain or ſupport the Parſon, although he pleads, cites 19 H. 6. per Newton; and ſays ſee 13 


H. 4. 3- 


17. If the Cauſe of Aid-Prayer of the King is in/#ficient, the Plaintiff 
in his Replication thereto [ball pray that he be ouſted of the Aid, and ſhall 
not pray Seifen of the Lands in Pracipe quod reddat, nor Writ to the 
Biltop in Quare Impedit. Br. Aid del Roy, pl. 6. cites 9 H. 6. 56. 
18. Sire Facias againſt the Succeſſor of a Parſon upon Arrearages of An- 

nuity recover d againſt the Predeceſſor, who ſaid that Queen E. was ſeiſed of 
the Manor of F. to which the Advowſon is appendant, of the Dowment of 
King H. and preſented this ſame Defendant diſcharged &c. the Reverſion ts 
the King, and pray d Aid of the King and Ordinary, and had it; and 
he was compell'd to in what manner and where the Queen was en- 
dow d, and fo he did. Quod nota ; for it is now Part of his Title. Br. 
Aid del Roy, pl. 44- cites 19 H. 6. 2. | 

19. In Scire Facias againſt a Parſon upon Recovery of Annuity, the De- 
fendant pray d Aid of the King, Patron, and of the Ordinary; and it was 
doubted if Proceſs ſhall iflue againſt the Ordinary before Precediito for 
where they come they ſhall nor plead without the Parſon, and ought to 
join. Br. Proceſs, pl. 61. cites 19 H. 6. 5. 

20. In Treſpaſs the Detendant pray'd Aid of the King, the Plaintiff 
may counterplead it ; bur in Ai e contra; for there he ſhall not be 
counterpleaded, bur in the Chancery, and not in Bank. Note a Di- 

yeriity. Br. Counterple de Aid, pl. 18. cites 3) H. 6. 32. 

21. Note per Fitzherbert J. clearly, that where a Man prays Aid of 
the King in Treſpaſs, or other Action in Bank, and ſhews Cauſe as he ought, 
the Plaintiff or Demandant ſhall not have Traverſe to it there, but ſhall an- 

wer to it in the Chancery, and if the Cauſe be there diſproved, he ſhall 

ve Procedendo- Br. Counterplea de Aid, pl. 1. cites 27 H. 8. 28. 

22. Upon the Aid Prier, or Writ, the Award is Quod tenens five De- 
fenden: — 2 penes Dominum Regem, and the Tenant or Defendanr 

ought to remove the Record into the Chancery, and in the Caſe of the Aid 
Frier the Plea is not put without Day. 2 Inſt. 269, 225 


For more of Aid of the K ing, See Aid of a Common Perſan, 
Rege inconſulto, and other proper Titles, =p 


i, th 


Aid 


POT WOT ” 


d the Fuftices in ( B ſhall ſurceaſe, untill the Writ of Procedendo in piarg. 9 H. 


1 N — 


-— 


Fol. 161. 


CLOWNS . 40 
* Aid- 0 
FA Aid [of a common Perſon. ] 
Suit of the | 

Tenant, with 

which the Eel: 

Demandant 2 855 
has nothing 

to do. Br. 


Voucher, pl. (A) Aid. In what Actions it lies. 


96. cites N. 


See Aidof _ JD lies in an Ejectione Firme for the Defendant, when the 
of Title of the Land is to come in Queition. aſch. 3 Jac, B. 
J C0) R. adjudged. 


pl. 5. S. P. | 
* Bur contra 2. Aid ſhall be granted to the Defendant in a Writ of Treſpas, 


i Defendavt tor he is to be charged with Damages in this Writ. + 5 E. 4. >. h, 


intitles him- 


' ſelf 1 Elias f 13 H. 7. 26. b. 22 P. 6. 18. As it in Treſpaſs the Defendanc tays 


for Life ; for that he is Leſſee for Life of the Plaintiff who is a Villein, the Reverſion 
then he has to B. he ſhall have Aid. 9 45 E. 3. 1. b. 33 E. 3. Aid del Roy 15. 
+,» udjudged. 


ment, <vhich | 
is ſufficient to plead in this Action; for by Treſpaſs no Franktenement ſhall be recovered, Br. A d, pl. 


$5. cites 22 H. ©. 19. Br. Aid del Roy, pl. 47. cites 22 H. 6. 17. 

+ Br. Aid, pl. 127. cites S. C. accordingly, bur the Plaintiff ſhall not have Aid in Treſpaſs, per tor, 
Cur. -+ Br. Aid, pl. 148. cites 8. C. || Br. Forcible Entry, pl. 6. cites 22 H. 6. 1. 
S. C. Fitzh. Aid de Roy, pl. 23. cites. S. C. J Br. Aid, pl. 32. cites S. C. accordingly 
Aid in Treſpaſs is only to maintain the I ue, and not to anſwer. Br. Aid, pl. 45. cites 8 H. 4. 17. per 


Hulls. 


s.P.ifon- - 3. So if the Defendant juſtifies as Bailiff to the Lord cf a Tom. 


hems 4 F. 3. 1D. 


named. Contra if Both are named Br. Aid, pl. 52. cites S. C. 


12 . 4. So if he juſtifies as Tenant at Will of B. 7 . 4. 31. b. 
id, pl. 33. | 
Cites 8. C. 


5: In Treſpaſs, if the Iſſue be 5 the Right, the Leſſee for Life 
being Oetendant, ſhall have aid ot him in Reverſion, ' 22 Þ. 6. 18. 
Entra For- 6. Tf. a Man recovers in a Contra Formam Collationis in [and 


man Gllati- yringgs] a Scire Facias, againſt Tenant by the Curteſy, being Ter-te- 
2 ot Fup- nant, to execute of tte he have Aid of the Heir in Re 


that verſion. 2 . 4. 16. 
LI ; D v : 


for had alien d, and the Scire Facias againſt the Tertenants, who came and ſheewed that their Anceſtor died 


ſeiſed, and he had this Land in Partition by Deſcent, and prayed Aid of his Coheir, and that the Pa- 
rol demur for his Nonage, and the Opinion ol ſome was that the Aid lies, but not the Age. Br. Aid, 


pl. 36 cites S. C. i 
Scire Facias againſt the Tertenant, and he prayed Aid of him in Reverſion, and had it; Quod Non 


Br. Aid, pl. 20. cites 40. E. 3. 18. 


* Firth, . The Plaintiff in an Action of Treſpaſs all not have Aid of him 
Aid, hos. in Reverſion. As in Treſpals, if the Defendant pleads in Bar, and 


cites ade 
8 P. Bir the the Plaintiff traverſes the upon which are at Tue, and 
Plainriff in the Plaintiff ſays that he ts Leſſee for Bears the YL per to, 
— * per ſhall not have aid of A. 6 E. 4. 2. b. adjudged, * 5 . 7 
id, for Re. 10 U. 

=_ ſhall do wwded againſt him, and ſo he ſhall be charged, but the Plaintiff ſhall not be charg:d i: 


Replegin 
Treſpaſ; 


177 ˙ . w ᷣ̃d. OO Er ERC EE EPIC . 
— 


2 p —_—_— N 
, ww. * 
. i & ad 
* 
1 * 


— Aid [of a Common Perſon. ] 201 


ſo after Avowry the Defendant is become Actor, and the Plaintiff is become Defen 


. pl. 12. cites 8. C.— Fitzh. Aid, pl. 86. cites S. C. 


. In a gefſavir againſt a Vicar or Parſon, he ſhall have Atd of Fir. Aid, 
the Patron ind Ordinary. 2x E. 3. 55. b. $f tb 
A pl. 182. cites 8. C.———See (X) pl. 27. 37. 8. 2 g 


5 So Atd lies, tho? it be of his own Ceſſer. 22 E. 3. 3. adjudged. Fitzh. Aid, 
pl: "am 

10. [But] in a Ceſſavit againſt a Layman of his own Ceſſer, he Firzh, Aid, 

tall not have ald. 28 E. 3. 96. adjudged. 32 E. 3. Aid 42. ad- 5. G8. fee 


judged. © Tenant 
prayed Aid 


of him in Remainder, and was ouſted by Award, becauſe it was of his own Torr. 


11. In an Attaint againſt Tenant in Dower of the Aſſignment of the rh — 
1 7 P . 25. 


Heir, ſhe ſhall have Ald of him in Reverſion, 30 E. 3. Aid 36. i 


12. Ald lies in an Attaint, tho' there be Danger by the Death of * Fin. 
the Jurors. F 40 All. 20. adzudged. 30 E. 3. Atd 36. — 2 2 
Br. Aid, pl. 111. cites 8. C. See (I) pl. 20. S. C. | 


13. In an Affe no Aid ſhall be granted. 3D. 4. 14 b. * x Þ, * Fir 
J. 29. b. of one that is not Party co the Writ. * . D * . 


Hill. 1 H. 3. 28. 8 C — See (Q) pl. 16. 8 C. Br. Aid; pl. 111. cites 40 Aſſ. 20. S. P. See 
Aid of the King, pl. 5,— lo Writ: of Entry in Nature of Aſſiſe Aid lies, tho' it lies not in Aſſiſe. Br. 
enen 


48 Do in an Attaint upon a Verdict in an Aſſiſe, becauſe it is of the * Br. Aid, 
Nature. of the Afſiſe. 3 Þ. 4. 14. b. Contra 40 Af, 20, adjudg; P. G cites 


0 30 E. 3. Aid 36 roger 
Aid ſhould 


not be granted 10 che Aſſiſe, vet it lies in the Attaint upon a falſe Verdict given in the Aſſiſe.— 
'Firzh. Aid, pl 158. cites 8. C. See (I) pl. 20. S. C. N | 
wr”! 21:72: 1 | 


15. In a Secta ad Molendinum in the debet & ſolet of his own Sub- Br. Aid 
ſtract ion, and upon a Seiſin by the Hands of che Defendant himſelf, yet 55 a. 
k the e craverſed, and fo the thing to be tried in the nan 
pt, the Detendant, being Leſſee for Lite, ſhail have Aid of Leſſor. Counter. de 
2 Aung. 4 of becauie he ar "Oat — Fl 13 E. 3. Ald 36. ad⸗ Aid 3. 
gen, but there 1s no Tray appears. od 
„ 10 Che lame Law ot Tenant by che Curteſy and Tenant in Dower. W 
13 E. z. dd 36. adyudg d. m_ 1 
. In a Quod, permiteat Villanos facere ſectam ad molendinum a- 
Fin one Copurcener, the ſhall have Aid of her Companion, tho this 
Iberer own Subtraction.” 18 E. z. 56. aduvgev, = | 
DIETS FEST TER malt te: re: 
Pital of the ing's Foundation, tn of the on, A +a 
2 10. 30a Writ of Inrration, ſuppoſing” che Tenant himſelf to have © © 
"abated, if the Tenant ſays that he is Tenant kor Life, vet he ſhail 
©, not have Aid of htm-in R ton, becaute this is of his own Wrong. 


1 


3 E22”Adx62-avzuygey. _ 
20. If the Gratitee of a Rent-Charge brings a Mrit of Reſcous a- S. P. 8 
; gainſt the Tenant for Lite, he ſhall not have Amd, becauſe he ſhall nat „4 pl 8 
. recover the Rent but Damages for the Reſcous. * 2 D. 6. 8. But 
otherways it IS in Replevin. 2 . 5. 8. 


F ff 24. If 


* 


* 


o 
F * 


CECE 


2. 8 — * 
n 


22 Jid [of a Common Perfon.} ) 


Br. Aid pl. 21. 1 1 77 leales tor Lite, the Remainder in Fee, and the Ex. 
4 on _ etutot of the Lord brings bebe © 4 ang the Leſſee for the Arrearages f 
SS 127 5 ! lies) be thall have did of the Rewainder, 2h, 
* 8, P. if it 22. No Aid lies in a Quare im 1 120 becauſe this is brought of his 
1 mn own Wrong, and alſo for the Miſchiet of the Lapſe tncurring in os 
Ferse, mean Time, * 5 b. 7- 16. Cura. +9 b. 7. 25-b. Curia, ++ 


for other- D. 7. 21. adjudged, 

wiſe nothin : 
ſhall be recover'd but the Preſertment. Br. Aid del Roy, pl. 97. (96) cites 8 C. Fitrh. Aid, pl 
96. cites 8. C. 1 7 Aid; pl. 120. cites 8. C 

8 P. Ard alſo the ion is only perſonal, in which a Map ſhall not have Aid before Iſſue joined, 


8s in Treſpaſs, Bur Brooke ſays that I Impedir i is a mix'd Action, as appears elſewhere. Br. Aid, 
pl. 101. cites + S. C. 


Firzh. Aid 23. 80 Aid lies not in an Allile of Darrain Preſentment for 


the Cay 
pl. 96. <re: aforeſard, 5 Þ, 7. 16. b. 1 


Patronage ſhall be recover "din Alte of Darrcio Proſiument, a any more than i in Query Impedit. - 


8. P. Br. Aid, 24, qr @ porit of Error be brought againſt Tenant in Dower of hin 
772 ee char recovered, the ſhall babe Ad of him in Reverſion. 42 Af. 2. 
ys Aſſiſe, adzudged. 


49 cites 
d - 25. Jf Land be limited by Fine to J. S. for Life, the Remainder to 
another in Tail or in Fee, and J. S. recovers in Scire Facias againit the 
Tenant by Detaulr, and the Tenant brings a Writ of Error againſt J. S. 
3 {hall not have did ot him in Remainder, becauſe this Writ is 
ought to reverſe a Judgment after the Eftate limited; to which 
Judgment J. S. was only Party. 20 E. 3. Aid 29. adjudged. 

& in Seire 74 In a Writ of Scire Facias to execute « Judgment given in a 
F, „ n Writ ot Nuiſance agent tor the levying a Gorce. Mhert it was ad: 
in Wrirs” JUDged that this ſhould be abated, tho this Scire Facias be only to 
Ani, the ELecute the Judgment, pet the Defendant being Lellee for Lite, thai 


Walt bene Hane AM ar A. O. in Revexnan. 33 E. 3. Aid del Roy 107. adjudged, 
Aid of the Patron and Ordinary, and yet Eſſoin does not lie for the Patron and Ordinary at the Day of 


Summons Ad Auxiliandum by Reaſon of the Stat. of W. 2. cap. 45. which ouſts Delays in Scire Facias 
Br. Aid, pl. 107. cites 39 H. 6. 50. | 


* . If a Pn tecovtts 1 m an Ei ectione Firmæ againſt 7 S. who 
; 7. a. Scire Facias againft 1 75 r, the 1 * 1-29 Aid of 

Nase whole Title R 

Carter and Claypoole Abjubge 

(L) pl. 3. a N. of Partition en tio Co parceners no Atd lies, 

| Kal nothing A aa but a Partition, p. 37. El. B. 


(L) pl. 3. 4 2 . in a h on between two Tenans in Comm 
coy th ati) no no 20 na more than in Partitio a es 
o. In Moridance/t e e who Ded! and } pra 4 Aid 
of A. the De 7 e 24 1 . 
0 20 7 No, 29. ** the e ue 97 i 


taken rce 1 g as 22 
mon 4 by Parcels, 2 Was non WA 6 MI 6-5 Aid Kale, ee 5 the 


other two Parts. © Quod nota bene. Br. Age, pl. 23 * 
Br. Aid, pl. 31. In. Quo 5 he claimed a Leet in his Manor ot The De 
149. cites fendant ſaid that he held cbe Manor f the e 27 Ch Ih 9d PP 


S. C that 


- 
1  — = — — c—__ 
: 
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8 


— 


3 d yer he might have h'd P. 'Br. Aid 
4 . and had it, and mig DOUC Quo . 


Weragec, pl., 1. cites Ic, Notr, fol. 2. & 145 
4 chop InQuo Warrants « Man ſhall have Aid, and vouch. Br. Franchiſe, pl. 26. cites 20 E. 4. 
. by Briggs. 

1000 fr 5111734; | 

— — e cab WW 


(B) In what Caſes it lies, in reſpect of the Thing Sxa— RAA 
EY _ 4Emanded. A 


7 — i * 


1. N a Replerin, if the Defendant avois upon na Stranger for 


Kenr-Service, the Plaintitt, being his Leſſee tor Lite, ſhall have be 
Aid of him, N he can plead only Hors be ſon Fee, without 2 — 
444660808 122 


tiff ſaid that be beld certain Land for Life, of which the Land <vhere be avows is Parcel, the Reverſion to 

another Sanger, and pray d Aid of him, and had it; for he cannot charge the Land which he holds, 

and it may be that the Prayee, when he comes, may abate the Avowry, and compel him to avow upon 

him for the Services, as by Tender of the Services, by reaſon of the + eoffment made to him, or in 
r manner Scc. Frin. ? H. 4. 18. b. pl. 21. Br. Aid, pl. 2. Cites S. C. 

he Replevin after .{vowry upon 4 Stranger to the Revlevin [for Homage, Fealty, and Renr-ſervice &c.] 

the Plaintiff, who was a Stranger to the Avowry, ſaid that the Baron and Feme, upon whom the Avorur 

aj made, * to him f or Term of Life, and pray a Aid of them, and well, per n Br. Aid, 
cires 47. 

37 yp 3 e Cnuſance for a Rent-Charge, the {rap for Life of the Land of the Plaintiff in 

4 Rows: 7. 0 Leſſor. 


Br. Aid, pl. 87. cites 22 H. 6 
fille was upon bim in Reverfion for Rent .. 7 the Tenant for Life is a Stranger 
to 5 e > for No in a Rent-Charge the Tenant may plead in Diſcharge of the Land, yet if the 
Chargee wleaſes to bim in Reverſion, the Tenant for Life cannot plead this without having the Decd, by 
which be had be Aid: Ibid. | 


i e Dann | 

2. So in alt Tvowry for a Rent-Char e, the Plaintiff being Leſſee * Firzh, Aid, 
ſot Lite, ſhail have aid of him in N erfion tor the Feealenris of l 1 Cites 
his Eſtate to plead in Oticharge of the 22 * 22 I), 6. 33. b. ad- N the 


judg 1. 7 6 Contra 8 E. 4 3. Prayce ma 
| 4% 9 * 4 & diſcharge an 
the Land S. P. Tho' the Avowry was for a Rent Charge, and made upon no Perſon certain, 
and ——_—— that the 1 nor was charged, and that 3 Acrcs only, Parcel thereof, were 

86 cites 22 H. 6 

* Ibid zee 128. 59 E. 4 3: $ P. ber without Privity ; for Avowry for a Rent-Charge i is not 
upon any-Per 'og;certpin. „ ache of Rent-Service, and 1 refore there ſhall be Privity. Brooke 
ſays, but it ſees all one ar this Day, if he avows upon the Land for Reat-Service, by the Statute 21 


* 
* 


gf 


H. 8 — Fitzh. Aid, pl. 8: cites S 2 
E in pl. 91. cites S E. 4. 53. 
| XJ: — | 9 nn! . 1 * be BY; 3 | 
$0 (0 an a for a rge, if the Pl Aci ſays he 2 25 
* mi 149, bur e Rig yare his 1 be ſhall 


13D. "4 *Gid 6. adjuvged. 5 
* * a Writ be brought againſt another to demand 3 Rene, the 


| ps La bor Le 108 aud at un en 
2 5 . 1 * i] 
der Ma . 1 Entry tor Piſſeiſin of a Rent being 


hatt,. 
See Aid ol Fenavt, | n, 12 
3 MY 


ite Facias Bak £0-execyre 4 þ 
12 — | 
. of fi Fine ofa Ken Cg nt 
Der Life of the Land, out of which this 5, wal have 
in Reverſion, 13; K. 2. Ald 126. 


8. The 


F 


— 3* 


Aid of a Common Perfon. ] 
":. Co 3. Che fauie Lam is of a Rent · Service 13 R. 2. Aid 126. Der 


| % fl. 
Lichel. an Avowry tor a Rent granted tor Equalicy of Pa artition, the 
Leſſee for Life of the Land, whence this tſſues, have Aid of him 


in Keverſion. 17 E. 3. 33. b. 
io. In a Scire Facias to execute a Recognizance a ky the Terte. 


nant, Who is but Tenant for Lite, he ſhall have Aid of the Heir of th 
Reconnizor in Reverſion ; for aſtho' if the Plaintiff recover, t 
ſhall not bind the Reverſion, yet he may be diſfurbed of his Bult 
ſion after the Death of the Leſſee, which will be a Damage to him, 
and he tn Reverſion m 12 a Releale or Acquittal to dilcharge the 
Execution, which the Leflee hath not. 8 N. 2. Aid del Roy 114 
But there by the Judgment he was ouſted of Aid, it ſeems becauſe he 
in Reverſioa was Party to the Writ; but it is not mentioned where: 


n the Judgment was. 
An J * . of a Rent, one Coparcener ſhall have Aid of th 
other. 


8 R. 2. Aid del Roy 115. adjudged, 


(C) In what Caſes it ſhall be granted, contrary to the 
Suppoſal of the Writ. | 


N Treſoaſs for Land in one Vill, if the Defendant ſays that it is 
7 I in another Vill, and ſhews the Cauſe of Aid, Pet n thall have it, 
16. cites 


26, cites tho contrary to the 'Suppoſal. 45 E. 3. 3. 
Fitzh. Aid de Roy, pl. 56. Cites 8. C. 


2. The ſame Law in an 5 E.s without rain the Afſiſe in what 
* 4. 


Br. Aid 
del Roy, pl. 


1 


Br. Aid 17 i 
Roy, pp, tf '6 fil the Tenements are. 


cites 8. C 
Fitzh. Aid de Roy, pl. 56. cites $..G 


3. In a Writ of Entry ſur "FORT n ow a Rent, the Tenant being 
Leis for Lite of the Land out of which gt. ſhall have Aid of him in 
Reverſſon. ' 12 R. 2 Aid 124. adjudged. 
Br. Ad. 4 In an Aſhſe theTenant ſhall not have Atd of one who is a Stranger 
pl. 100. Cites, to the Suppoſal ol the Writ. 14 D, 6. 22. b. 9 D. 5. 13. b. 


S8. C. by Can- 
diſh, obiter. f Fitz h. Aid, pl. 101. cites 8. C 


SA) 5. Jn a Writ of Entry in Nature of an Aſfſe if the Tenant ſays he 
Fol. 164; holds tor Lite, the Reverſion to N. who is a Stranger to the Su — 


*Br. Aid, of the Pat, yer, he have e him. * 14 P. 6. 22. b. 
pl. 100. cites E. 4. 15. b. 50. b. enen Contra + E 
homage oh 64, adjudged... /: — _ nne en 6! 
urt. Br. Aid, pl. 100. ches 8. C. 18. P. man 47 Cites o 0 ri Aid, n. 94 
cites S. C. * 4; 42 
1 A * |; pit + 3 
Firth. Aa, 6. 80 ln l of Entry in Nature of. au Afſiſe. again$: 2 Pars 


[. 101. cites he hail ne Aid of the Pacron and Ordinary, becauſe it is contraty 
8.C. to nd {ay je the Rev Writ, tho' be Tias bur An Eltars for Lit, 


and ons Reverſion is over to be Mido. 1 acroi 

Drdinary. 9D. 5. 13. b. Mudged. 7 , * 
Fitzh. 89 m n a Writ of Entry ot a "ant: to his Farber againit a Parſon or 
car 


pl. 55. 


_ 


* 
« 
* 
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4 2 


- 


— SS. LE WY 


— em. 


SS — 


Aid [of a Com mon Perſon. ] 


205 


33 


leg the and Ordinary, for he ſhall not be ouſted of his 
gid by a talſe Suppoial. 2:E. 3 55s. b. _ 
"2 ut orbers iic it 19 it he tound not the Vicarage ſeiſed, for there 


he bal not have aid againſt the St!ppoſal of the mwrit. * 21 E. 3. 
55 b. t 22 E. 3. 9 b. . 


pl 4. cites 


9. But if he ſays that his Predeceſſor died ſeiſed, and that the An- 
cettor ot whoſe Seiiin the Demandant demands in the Time of Vaca- 


- | b 
Dab and he enter'd gc. he ſhall have Aid, 22 E. 3. 9. b. ad⸗ 


junge An Cui in Vita, ſuppoling the Entry of the Tenant by] to 
whom the Baron leaſed (tC. if the Tenant ſays chat R. leaſed this to 
him for Lit:, and prays in Aid of J. N. his Heir, to whom the Rever- 
fon does now belong, he ſhall have it, tha this be againſt the Sup- 
poſal of the Yrit, 18 E. 3. Atd +45. adjudged. 


by che Husband, if the Tenant ſays that A. leated to him tor 


ite, AND granted the Re eriion to B. ro which he attorned, he ſhall * 


have Ald vi B. tho” it be againit the Suppoſal of the Writ, for he 
does not plead this in Abatement of the Writ. 22 E. 3. x7. ad- 


udged. | 2 
5 ge. a Writ of Entry ſur Diſſeiſin Done to his Father, ſuppoſing 


. Entry of the Tenant by B. who ditleiled #c. the Tenant may 


ſay that R. leaſed to him tor Lite, and pray in Aid ot him, in this 
Caſe] he ſhall have it, tho this be contrary ta the Suppoſal of the 
Writ. Contra 20 E. 3. Ald zi. 4 * 

13. [So] in a Writ of Entry fur Diſſeiſin of a Diſſeiſin done to his 
Father by che Tenant, i the Tenant lay s that he is Letice &c, the 
Reverifon to J. S. he ſhail have aid of him, tho” it be againſt the 
Suppoſal of the Writ. 9 PD. 5 14. ſaid to be adjudged before 
Thirning in 11 B. 2. 11 K. 2. Atd adjudged, per Belknap. 

Ig. In a Fornedon of a Git made by E. 3. if the Defendant ſhews 
a Gift made by E. 2. the Father of E. 3. and fo conveys it to her 
and other Coparceners, and that Partition is made between them, 
the ſhall have Aid of her Coparceners, tho' the {lea is contrary to 
the Suppolal of the Writ, for the Court ſhall grant it tho' the Plain⸗ 
— 8 cannot without abating his Writ. 29 E. 3. 28. b. ad- 


TY) 


eners FC. and made Partition, and one ſhall have Aid of the other, 
"the Writ ſuppoſes them Jointenants. 39 E. 3. 4 b. adjudged, 


16. in a Dun tuic intra Ætatem in the per & cui the Tenant ſhall 


— 


have Ald our ot che Line. 34 E. 3. Atd 165. adjudged. 

' i In a Writ. of Entry within che Degrees, tt the Tenant prays 

in Aid of a Scraoger who is not. named in the Writ, the Court ſhall 

tit ex 1 the Demandant cannot grant it for abating 
6:2 0-106 1 | 


. Ceſſavir chat the Tenant held of him and ceſled, the Tenant ſail 
that J. & was 3 Fee, and leaſed to him for Life, and pray'd Aid of 
bim, a | 
fal o 
9 


nd had it by Award, tho' it be in 4 manner contrary to the Suppo- 
3; frhe Writ that he held of the Demandant. Br. Aid, pl. 119. cites 
J. 15. 8 5 | 

| Gg g 19. Bu 


icar, if the Tenant ſays he found the Vicarage ſeiſed, he ſhall have 182. cites 


ted, and Of ſuch Eſtate continued ſeiſed till he himfelt was 


S. C. and 
„that Roll is 
mĩ printed. 


nn So] in a Cut in Vita where the Entry of the Tenant is ſup- 


8. C. 


* Fitzh. Aid, 
pl 55. & 
pl. 182 ciicd 
0 — 
Tt Fitzh. Aid 
S. C. 


Fitzh Aid, 
pl. 4. cies 
G 


Fitzh. Aid, 
pl. 140 cites 
Paſch. 18 E. 
3. 8 P. and 
ſeems to be 


Fitzh. Aid, 
pl. 5 cites 


* r << . 


T canrfor 
find this 
in the Year- x 
Book. 3 


_ 15. In a Writ of Dower againſt 2, they may ſay that chey are Co- 


- »* Wa 
Fol. 165. 
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19. But in Waſte che Tenant ſaid that a Stranger leaſed rhe r 


him tor Lite, and pray'd Aid, he ſhall not have it, for this is Contrary 
to the Suppoſal of the Writ. Ibid. | 


— * 


—_ — — 
of 


(D) In what Caſes 1t lies contrary to the Suppryal of 
| an Avowry. 


* Fitzh. Aid 1. J F in a Replevin brought by Leſſee for Years an Avowry be 
pl. * pada made _ a Stranger, Ann the Leſſee ys that one J. S. was 
In Avowry and yet is ſeiſed in Fee, and holds it of the Defendant by certain Ser. 
pon a $1ran- Vices, he ſhall have Aid of the Leffor, becauſe without the Leſſor he 
ger for Re Cannot plead this Matter in Abatement of the Avowry. Co, 9. 9: 
lie', The g vary, 20. b. Reſolved 17 E. 3. 6. b. 18 E. 3. 7. 

that he held for Term of his Life of the Leaſe of this Stranger, and pray'd Aid of him, and had it. Fitz. 
Aid, pl 133. cites Hill. 17 E. 3. 9. 


Firzh. Aid 2. But upon a general Allegation that his Leſſor was ſeiſed in Fee 
pl. 239: cites and leaſed to him tor Lite or Years, he ſhall not have Aid, becauſe for 
928 any thing that appears this is but Hors de ſon Fee, which he him: 
= _ plead without aid. Co. 9. Avowry 20. b. 18 E. 3. . ad: 

judged. | 
S. P. by tte 3. In a Replevin, if the Oetendant avows upon J. S. as upon his 
2 o very Tenanr, and the Plaincift ſays that A. was ſeiſed in Fee, and gave 
N to J. in Tail che Remainder over, which J. leaſed to the Plaintiff tor 
it may be Years, the Dlaintiff ſhall have Atd of J. tho' this Plea goes in the 
that the A- Qhatement of the Avowry, tor his falſe Suppolal ſhall not ouſt him 
_ 7 8 thereof, 2 Þ. 7. 10. b. 11. adjudged. 


Aid Prayer true. Quære. Br. Aid, pl. 117. cites S. C. Firzh. Aid, pl. 95. cites 8 C. 


4. So if the Oefendant avows upon two Strangers, where he ought 

to avow upon three, the Plaintiit being Leſſee for Bears ſhall have did 

of hen, e be contrary to the Suppoſal of the Avowry. 19 E. 

- Ds [ L. 

Br. Aid, pl. 1 : Jn a Replevin, if the Defendant avows upon F. as his very Te- 
13 nant, AND the Plaintiſi ſays that F. gave the Land by Fine to G. which 
Fitzh, Aid, C. leaſed to him for Years, he ſhall have Aid ot G. (Nota, the Avowty 
pl. 110. cites [S changed by the Fine without Notice.) 5 Y. 5. 5. adjudged. 


8 C. | 
In Replevin, the Defendant avo'd upon A. B. as upon his very Tenant, and the Plaintiff ſaid that N V. 
. evas ſeiſed in Fee, and leaſed to him for Term of Years, and pray d Aid of him, and could not have it; for 
N. W. is a Stranger to the Avowry by which the Plaintiff ſaid that the ſame A. B. upon <vhom the Ve- 
fendant avow'd, made a Feeffment to the ſaid N. W. who gave Notice to the Defendaut &c. and after ſenſid 
to him for Tears, and pray'd Aid of him. And per tor, Cur. he ſhall not have Aid, becauſe he is yet a 


Stranger to the Avowry ; Quod nota. Br. Aid, pl. 8. cites 3 H. 6. 54. 


„ ü — 
A a £, * * 
Ka | F on 


6. Jn a Replevin, if the Defendant avows * a Stranger the 
Plaintiff may ſay that he was jointly inteoffed with his Wife to hold ot 
rhe Chief Lord, and ſhall have Aid of his Wife, tho' this be againſt 
the Suppoſal of the Avowry. 2 E. 2. Atd 159. 
| As Common Law, no Aid was grantable of a Stranger to an Avowry, 
| becauſe the Avowry was made of a certain Perſon ; but now by the Ha- 

rute 21 H. 8. the Lord need not avow for any Rent or Service upon any 
Perſon certain, and conſequently in an Avowry, according to that Act, 
Aid ſhall be granted of any Man. Co, Litt. 312, a. 25 1 

5 ? N ' . ; / g ( . {1 


Aid ſof a Common Perſon.] 207 


In what Caſes it ſhall be granted. Where Title is 
derived out of the Party himſelf. 


Title fg derived from the Leſſee for Life, being Defen- 2 =_ 
danr, he ſhall not have Ad of the Leſſor. 48 E. 3. 18. 3 Cen 
$. C.———Þr. Aid, del Roy, pl. 19. cites S. C. hut for the Point of the Caſe in thoſe Books, 
ſee Aid of the King (C) pl. 1. 


—ę— 


(F) In what Caſes it „ies. 


K oy " = = a a 5 3 x 
- — 3 * — * * a - n , I 1, . 2 
* * "I q v s N 


1 Eflee for Lite ſhall Have did of him in Reverſion tho* he may * Fitzh. Aid, 
vouch htin. 18 E. 3.8. ad judged. Contra 4 30 E. 3. 26. b. pl: 44. — 
adjuvged., Contra 45 E. 3 did 118. adjudged. ox 
2. it it can appear that he who prays in Aid may vouch, he is always 
ouſted of the Aid and put ro the Voucher, except the Tenant by the Cur- 
zeſy, who may pray in Aid but cannot vouch. Per Markham, quod non 
negatur. | Br Voucher, pl. 73. cites Tempore R. 2. 
3. If a Man d:ffrarns c. in his vwn Name, and after makes Connſance 
as Bailiff, he thall not have Aid of the Lord, F. N. B. 118. (B) 1a the 
new Notes there (a) cites 7 H. 4. 34. 
4. Where a Reverſion for Years comes to the Lord by Eſcheat or by Aliena- 
tion in Mortmain, or by Claim, for Purchaje of his Villein, the Leſſee 
ſhall have Aid without Privity. Br. Aid, pl. 118. cites 8 H. 9.8. per 
Keble, Filter and Jay. 
5. And where a Man by Teſtament deviſes that his Executors ſpall make 
a Leaſe for Years, which they do, the Leſſee ſhall have Aid of him in Re- 
verfon- Without other Privity. Ibid. 
15 And it Guardian endows the Feme, ſhe ſhall have Aid of the Heir. 
id. 


__— 


— — 


6 on what Plea it ſhall be granted. 


W 


* * a Scire Facias to execute a Fine levied of the Manor of B. if Pracize que 
1 the ODetendant 1ays that rhe Land for which he is warned is at, the 
part ot another vanor of which he is feiſed for Lite, upon this Plea he og 2 
not have Ao orthe Kevergon, becauſe this Plea amounts co this 1 347 f. e 
Wat it is Not Camprued within the Fine which goes to the Action. 18 Life, and af- 
E. 3. 24. b. adjudneyd. | | 1 
Find all- bis Right i e ** r 
Opinion of n be M. Karel. Bk — "Fine is — " EEK big, and bY 
Right after the Leaſe is the Reverfion, and therefore Reverſion paſſed, and the Aid Prayer of the 
hy +: - arg an Arornmept, therefore he ſhall have Aid, per tor. Cur. Br Aid, pl. 97. cites 


2. It Replevia, if the Defendant acknowledges the taking #4 Bai- AA 
litt to. J. 8. as in his Several, if the Plaintiff claims Common appendane Fol. 106. 
6. 8. C. 


— . 
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there, which is in the Right, yet the Bailiff hall not have Atd of jj; 
Mater. 39 E. 3. 27. adjudged. | 
4. Treſpa's [of falſe Inpriſonment,] the Defendant juſtified taking 11, 
Plaintiff as Villein of his Maſter regardant to his Manor of B. in angthy; 
County, and prayed Aid ot his Maſter, and could not have it, bur after 
they were ar Iſſue it he was born within che Eſpouſals between his Fa. 


. 
2 — 


ther and Mother or not, and then prayed Aid,, and had it &c Br. 


Br. A 62. cires 38 E. 3. 34. 

4. In Replevin the Defendant avowed for a Rent-charge, the Plaintiꝶ 
replied that he held jointly with F. N. of the Feoffment of W. M. and ſbew. 
ed Deed, and prayed Aid of him, and was ouſted oi the Aid by Award 
Br. Aid, pl. 104. cites 1 H. 6. 6 | 

5- In Annuity per Danby, Priſot, and others, Anno. 30 H. 6. Payſ;, 
thall have Aid of Patron without Cauſe ſhewn, otherwiſe than to lay thi 
B. was ſeiſed of the Manor of D. to which the Advowſon was appendant 
and preſented him, and that he found the Church diſcharged &c. and pray- 
ed Aid, and the Cauſe is not traverſable where he thews Cauſe, as it 
mall be where Land is demanded againſt Tenant for Life, for he jþa1! ſhe 

Cauſe, and the Cauſe is traverſable of the Aid, and not in Writ of An- 

nuity. Note the Diverſity; Br. Aid, pl. 89. cites 22 H. 6. 47. 

6. In Replevin the Defendant avowed upon NM. as upon his very Tena 
for Rent, the Plaintiff ſaid that NM. enſeq d P. who was ſeiſed in Fee, and 
leaſed to the Plaintiff for 40 Tears, prayed Aid of P. & Curia contra 

eum, becauſe P. was a Stranger to the Avowry, and therefore he ſaid 
 turther, that P. gave Notice to the Lord, now Detendant, and prayed Aid 

of P. and the whole Court was with him, by which they granted the 
Aid gratis ro the Plaintiff; Quod Nota. Br. Aid, pl. 121. cites 5 E. 
4. 106. Wt 


(H) Upon what Iſſue it lies. 


Firzh. Aid, 1. IN Ejectment of Ward of J. S. the Heir of J. D. who held of 
ne." him by Homage tc. if the Defendant fays, that A. was ſeiſed 
See (PY yl in Fee and leaſed this co J. D. tor Lite, the Remainder to P. and he 
is * . el enter d as Bailiff ro P. after the Death ot J. D. and upon this [lea 
15 Ejefione Iſſue is Joined, © dworſ D. was ſeiſed for Lite or in Fee, the De: 


Firme, fendant ſhall have did of . becauſe his Eſtate will come in Queſti 
where the on; fot tf J. O. had a Fee, his Eſtate is gone. 21 E. 3. 22. b. 
in R | $5 

is not diſcloſed in Pleading, nor comes in Qzeſtion, Aid ſhall not be granted; per Broker, Prothonotary. 
Owen 43, 28 Eliz. Anon. | 880 


Br. Aid, pl, 2. In Treſpaſs of cutting of certain Trees, if the Defendant juſti- 
68. cites fes for Common of Eſtovers as Leſſee for Years of J. S. by Title of 


* Preſcription, if Iſſue be taken whether he cut them of his own Wrong, 


or for the Cauſe aforeſaid, the Defendant ſhall not have Aid of 
Plaintiff, becauſe thelſſue is all in the Perſona!ry, (and the Pre ſcrip- 


„ tion is acknowledged.) 21 E, 3. 41. adjudged. 1 
6. cues” , 3- Bur if [flue had been taken upon the Right of Eſtovers he ſhould 


Ad. 21 E. 3. 41. 5 


S. C. | >] 1; Trey: 
| na Replevin, tif the Defendant as Leſſee for Life avows for 2 


4 
Rent-Service, and the Plaintiff pleads Hors de ſon Fee, upon which 


are at liſue, the Defendant ſhall have Aid of him -tn-Reverſion, 
he in Reverſion may diſtrain after the Death of the „ 
24 | | alcho⸗ 


„ EEE IETF NE REIN * 


r 7 
9 3 
5 . 


” . = . — 
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— = - — __ 2 —— — 


—— ͤ — — — — EL. —”2< WIG TU een — VV COAST — — TOI nn ooo eo: 4 — — — 


d de now found againit the Defendant, 29 E. 3. 40. ad- 


nuged. e an Avowry be upon the Husband Plaintiff in Replevin, as 
* Right ol” his Wife tor Services, and the Plaintiff pleads Hors 
de fon Fee, and [tlue there upon joined, the Pusband ſhall have Aid of 
bis Wite:”''29 E. 3 24 adjudged, 

6. [$6] in Keplevin by cne Baron, if the Defendant avows by reaſon 
of « Leaſe tor Lite made co the Baron and Feme rendring Rent, and 


for Kent Arreat avows gc. the Baron ſhall have Aid of the Feme. 
. | . : 

3 Cad Treſpaſs tor bearing his Servant, if the Defendant juſtifies be- . wir.1 

cauſe the Servant was his Villein in Right ot his Wite, to which the Aid, pl. 11 

Plainriff ſays he was Nor his Villein at the time of the Battery, typo cites S C. 

which they are at Jflue, the Hus band ſhall not have Aid of the ite, 

becauſe the Jflue 1s taken berween 14 upon a Treſpais only. 28 

E. 3 98. b. adjudged, * 27 E. 3. 89. b. : 

8. In an Act ion upon the Statute tor raking Averia Carucæ where See (p) pl. 

there w here others ſuſſicient, i the Detendane acknowledges the taking 7-5. C. 

as Bailiff f J. S. tor Rent, abique hoc that there were other ſuffici- 

ent Cattle, and Iſſue is taken upon this, the Batltff 311 not have 

aid of his Maſter, becauſe by this Juue the Seiguiory is not in Cucſ- 

tion. 15 P. 6. Aid 72 adjudged. a 

* The ſame Law if in Replevin he pleads Non cepit. 15 I), 6. _—_ pl. 
52 | | 


; NT 1 * * ä e: _ a — * 
W nee one ea Jedi oboe ric Safe 4 4,0 


_—_— X „S. P. and 
Her Jenny. * | intends $S.C. 


bu is miſprinted there (14) inſtead of (1 5) and the Word ( Aid) omitted, 


10, In Treſpaſs the Defendant ſaid that the Place where &c. is the 
Franktenement of his brother, who leaſed to him, Judgment 11 Actio. Hor- 
ton ſaid, Our Franktenement, pritt, and the other e contra; and the De- 
* pray d Aid of the Leiſor, and had it. Br. Aid, pl. 39. cites 
7H. 4 * 


d 
» 


———ů — — — 


(1) What Perſous ſhall have Aid, iu reſpect of their SA 
| Eſtates. CAR) 


1. F there are 2 Jointenants in Fee, and one is impleaded, he ſhall Br. Aid, pl. 
not Have Aid of yis.Compaitiion, becauſe one hath as high an S. © 


Eſtate as che otycr, ano hath Bower to plead any [lea in Dilcyarge - K. 
of the Land as well as the other. 2 5.6.7 anner, 


. | | 8 ſaid thac one 
Tenant of Fee ſumple ſhall no: have Aid of another, unleſs in Caſe of Coparceners to recover Pro rata. 
or ſo have the Voucher: for the Warranty Paramounr, Br, Jointenancy, pl. 2. cites S. C. , 
rnd, bj, FL 51. cics 2 fl. 4.6, 7. S. P. and ſeems to intend 8 C.. 8. P. and alſo the other is 
ano Miſchief ; for he ſhail hot be concluded by the Plea of his Companion, but may falſify ia another 
Action. Br. Aid, pl. 13 3. cites ta E. 4. 2 Br. Aid, pl. 106. cites 39 H. 6. 3 5. S. P. 


* 


2. So if Jointenants in Fee make Partition, and one is fmpleaded, 3 7. 8. --p. 
be ſhall not Hape Aid of the other at the Common Law; for the War- . il 
ranty was vettroy'y by the Haͤrtition. Contra 2 D. 6. 7-b, hs 4 Fointenants ' 


— 
- 


N 


N 2 "#3 was , 450 | | | 55 | | * "and Tenants 

in Commen, un their Heirs, after Partition made, ſhall have did of the. other, or of thttr Heirs, to dereign 
the aj 09g" Paramornt, and ſo recover Pro Rata, as is uſed between Coparceners by the Courſe of the Common 
Law aſter "armition made. | {44- , S. | 


443; 4 b41 a 40 Ph 5-44 7 


4 , 2 9 * 5 : 
*''Y £ & 4 + 4 we 4 " 1 4 : "OB 
11 B h 3. 1 


4 . r 
« 7 
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(K „f. . the Tenant brings a Replevin againſt the Lord Paramount, 
8 V He l him as his Tenant, and he pleads in Abatement 0? and 


plevin, pl. 4 he holds of the Meſne, and the Meſne ot the Avowanr 
4 cires S. C. he tall haue Ain of the Welne, becauſe perhaps the Meſne hath ; 

Patter of Eſtoppel - 15 him, 2 D. 6. 2. 
Tenant in 4. Tenant in Tail ſhall not have Aid ot him in Remainder in Fee, 
Tell Sat, for he himlelf hath an Inheritance. 2 E. 3. 46. b. adjudged, 


2 but not of 2 common Perſon. Arg. Cro. E. 417. pl. 12. cites 10 H. 7. 20. and 30 
1 | ; 


: 8 P —— 5 Tenant ater Poſſibility ſhall not have aid. 2 Þ, 4-1 7.b. adjudg'd. 
e in Re- and 61. b. 11 0. 4 15. 8 H. 6. 25. 10 H. 6. 1. 8. adjudged, for the 


mainder ſhall _ 
be received Jtheritance that was once in him. 39 E. 3. 16. adjudged, 31 E. z. 
in his De- Ald 35. adjudged. . | | | 

faule Br. | 

Aid. pl. 37. cites 2 H 4.16. 
his Grantce ſhail have it. 


vr 


Co Litt. 27. b S. P. — Le. 291. pl. 397. Arg. S. P. but ſays that 


Sce (K) pl. 6. Leſiee for Life, the Remainder in Tail, the Remainder in Fee to 


78 „ hilt, ſhall have Aid of the Remainder in Tail. 41 E. 3. «6. b. 


withſtanding he himſelf had the Fee, Quod nota, Br. Aid, pl. 23. cites S. C.—Fitzh. Aid, pl. 111. 
cites S. C. accoi di giy, after great Debate. | 


Br. Aid, pl. », Ik Leſſee for Life of a Seigniory avows in Replevin, he ſhall have 


sehe, Aid, 9 0. 6. 26. b. of the Reverſtoner, 


this Matter oughit to appear in the Avowry ; for otherwiſe he has not ſhewn Cauſe to pray in Aid upon 
his Avowry. | | 


I 8. Leſſee for Vears ſhall habe Aid in an Avowry for a Rent-Service, 

. = 45 E. 3.8. +6 E. 4 * b. 

Paſch. 45 E. 3. 7 S. C.—Firzh, Joinder en Aid, pl 9. cites S. C. t Br. Aid, pl. 127). cites S. C. 
$ in Avowry for a Rent-Charge as weil as for Fent- Service, and yet the Avowry is not made upon 

any Perſon in certain, Br. Aid, pl. 106. cites 39 H 6. 35. per Cur. 


* 3r. Aid, 9. So in Treſpaſs Leſſee far Bears ſhall have aid. 11 D. 4. 90. 
"Bp +6 E. 4 2. b. being Detendant, adjudged. 
per Culpepper, after his Term ended. —— Firzh. Aid, pl. 105. Cites 8 C. f Br. Aid, pl. 127. cites 
S C. accordingly, but contra if he is Plaintiff, ' 


10. Le, for Bears ſhall have Aid in Trefpaſs for Fiſhing in a Pil- 
chary. 46 E. 3. 11. | 

* Br. Aid, 11. Tenant at Will ſhall have Aid. 7 . 4 31. b. t4 E. 4. 14. b. 
pl- $3- cites apdjudged. Dubitatur 2 2 4 25. Contra + 11 H. 4. 90. adjudged. 
Ibid. 1. 53. Contra 27 E. 3. 88. || 12 E. 4 5. adjudged. IEG 
cites S. C. | | Ry 
accordingly, that he ſhall not have Aid; for he has no Intereſt certain to loſe, by the Opinion there. 

f Br. Aid, pl. 122. cites $, C. that he had the Aid; for the Iſſue is upon the Franktenement, which 
Tenant at Will cannot try without Aid of the Tenant of the Franktenement.— Fitzh. Aid, pl. 85. cites 
8. C. + Br. Tenant per Covie, pl. 3. cites 8. C.—— Fitzh. Aid, pl. 105. cites S. C. but that 
he was ouſted, he pray ing it after Iſſue joined. 

In Replevin the dant avow'd upon 2 Stranger; the Plaintiff ſhew'd that this Stranger leaſed 
to him at Will, Awarded that he ſhall not have Aid. Fitzh. Aid, pl. 93. cites 8. C—— Br. Aid, pl. 
135. cites S. C. accordingly. S, P. accordingly, Br. Aid, pl. 139. cites 10 H. 6. 27. 


* x” II. | ' 111385 1 2 $4 1 255 4 $is [5 Ss C0 4 : 
* Br. Aid, 12. Tf an Avowry be upon Baron and Feme, afte Idue bad for Ho- 
1. 26 : ON). Oo £Þ9 | 5 ll | 
C mage in the Right ot the Feme, the Baron ſhall have Aid of the 
Firzh. Aid, Feme. 43 E. 3. 13. in a Repietin brought by the Husband. 35 
ge 14- Cites Y. 6. Io. adjudged; 4 tt he £ * 1. 3 1 ; Wha 1 
Br. Joinder in Aid, pl. 9. cites S. C.— —Fitzh. Aid, pl 82. cites S. C—=Br. Aid, pl. 17. cites 
E 4 P 


pl. 13.8. C. | 
13. [So] 


* „ s o 
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13. [80] In an Avowry upon Baron and Feme, tor Nent ifſuirig * & if che 
| — the Land ot rhe Feme, the Baron, Plaumtiff ſhall have Atd of _ 8 is 
8e, 45 E. 3. 11. *9 D. 6 26. b. f 35 V. 6. 10. adjudged. garon 204 


Feme, for 
niht of his Feme, but this Matter ought to appear in the Avowry; for otherwiſe he has not 
he Right of to pray in Aid upon his Avon rv. Br. Aid, pl. 10. cites S. C l 
+ Br Joinder in Aid, pl 9 cites S, C. hut mentions nothin of the Rent, or what the Avowry was 
Fitzh. Aid, pl. 82. cites 8. C. that it was made in Right of the Feme, but ſays not for what. 


for. ——— 


— Br Aid, pl. 17. cites S. C 


If the Baron juſtifies the Impriſonment of his Wiſe's Villein dur- 
e ge aſter the Oath ok the Feme he cy l have Aid of the 


r. 11 9. 
ter an Mg „ upon the Baron for Services 73 in Right of the 
Feme, he ſhall have Aid of the Feme, 39 E. 3. 

16. In an Avowry, Letlee tor Lite ſhall have Aid of the Reverſion. 


E. 3. 33. b. 
5 „ 0 Tenant in Dower in d Replevin ſhall have Aid of him in Tenant in 
Dower ſhall 


Kemamder upon whom the Avowry is. 15 E. 3. Atd 33. adjudg'd. „ 14 t 


him in Reverſion Br. Quo Warranto, pl. 1. cites It. Notr. fo. 2. 


18. It Leſſee for Years holds over his Term he ſhall have Aid of the Ov. 28, 29. 
Leſſor, 11 Þ. 4 90. b. 1 


bet cen a Terant at Will and a Terant at Sufferance; that a Tenant at Will ſhall have Aid, but that 
Tenant ar Sufferunce ſhall not; and cites 2 H. 4. — L. 47. pl. 59. Arg. S. P. cites 11 H. 4— 
dee pl. 11. and ſee (L) pl. 9. 10. 


19. In a Real Action Tenant 1 the C urteſy ſhall have Atd of the * Br Aid 


Reverſioner for the Feeblenefs of his Eſtate, * 21 E. 3. 14. b. 26 fl Leer 
E. 3. 09. | Fine, Aid 
pl. 21. cites 

8. n a) pl. 5. S. C. — See (F) pl. 2. 


20. In an Attaint againſt the Wite of him who recover'd, being Te- 


ant in Dower, ſhe fail have Aid of him in Reverſion for the Weal⸗ 
neſs of her Eſtate. 40 All. 20. adjudged, SA 


12. and 14. 
8. C.—Fitzh. Aid, pl. 158. cites S. C. 


21. Tf » Txcurore have « Term one ſhall have Aid of the other, be- 3:. Aid, pl. 
cauſe one alone cannot have Aid of the Lefſor. 11 0. 4. 63. b. „eres 
Fit zh. Aid, pl. 80g. cites S. C. See (O) pl. 3. S. C. 


2. Oo f a Man juſtifies as Newhart for Life with another he Br. Aid, pl. 
have did of him. 11 Þ. 4. 63. b 49. ee s C 
en are for Life, Treſvaſs is brought ſs the one, he hall juſtify as he Franktenement of 

and bis Companions, and they 3 ſhall have Aid of him in Reverſion. Per Skrene. 


hat 


23. In 8 Retionabilibus divits a eint Leſſee for Life, he ſhall have 
Aid ok him in Reverſion ; for this a UPrit of Right. 14 E. 3. Aid 


23. Ad} 
The ſame Law i in a Writ of Admeaſurement of Paſture. 14 E. 


;.U > 


per 
1 8 5 a Man gives the Veſture of his Land, had he cuts and carries 


a Stranger brings Treſpaſs againſt him, he ſhall not have aid of 
. Beunr begun de not an Eſtate, but b carr 
te Efiert of hig G. 11 b. 4+ 90. : | * 

SAL 
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CE ————————— 


„ 


26. lt was ſaid tor lun that Tenant for Lije may chooſe whether Ie u. 
vouch" or pray in Aid ot him in Reverſion. Br. Aid, pl. 9. cite; , 


H. 6. 3. 


- 
7: * 


(K) Of whom. 


* Br Aid, I F there be Tenant ſot Life, the Remainder in Tail, rhe Remainder 
pl 88 cites m Tall, the R evertion in F &e, and the Reverſion deſcends upon the 
Firzh Age, dt Remainder, and after the Leflee is tmpleaded, he ſhall have ad et 
pl. 28. cites all. “ 40 E. 3. 13. 
Ne So of Leaſe for Lite, n in Tail, the Remainder in Fee, the Leſſee ſhall harte 


Aid of the 2 ſeveral Remainders at one Inſtant, Br. Aid, pl. 134. cites 12 E. 4. , 
Ard was, nut ſuffer'd to have Aid of One without praying Aid of Both. Br. Aid, pl. 38. cites 


1443 


2, Tf there be Tenant in Tail the 2 on in Fee to himſelf, he 

ſhall not have Aid of himſelf. 40 E. 3. 13. 
* Br. Aid, 3. But if there be Tenant for Lite, the * in Tail, the Re. 
7 23. cites Mainder in Fee to the Leſſee, the Leſſee ſhall have Aid of the Remain. 
N — der in Tail. * 41: E. 3. 16. b. and there he prays it only of him. 4: 
N rt. cles Ee. 3.5. Þ, But the Reaſon is given, becaule the Fee is nor iv hin 
5 C. ſelf cill the Tail ſpent. 


See (I) pl. 6. S. C. 


3 „„ . * a p . K * 2 a : * 
— aan; „ — p * ** * , ET ——— * 9 4 | EFF e - _ * 
8 — 73 g San * A * * 1 * 9 9 ” "YE * Nd LI. * r x * SAI 123 2 . \ K * ER W 0 * 2 Ly SLE W abt 9 N 1 * * 


4. Feme Leſſee takes the Keverlidrier in Fee to Husband, and after 
=_ is brought againſt them, the ſhall not have Aid ot che Hausband. 
41 E. 3. 17 

5. I there be Leſſee tor Life, the Remainder in Tail to JS 
after the Keverſion in Fee deſcends 17 n J. S. alſo, the Leſſee chall have 
Aid of htm. Contra 21 E. 3. 55. b. adjudged; but Quere. 


Br. C - 
— —.—. 4 {5 A Parton ſhall not have did of himſe lt, being Patton. 7 h. 


xl. 10. cires 
8. © 


S. P. Br. Aid, 7. Leſſee for Lite ſhalt Have Aid of the right Heir of J. S. who hat 
pl. 51. cites the Remainder limited by ſuch Name, and 45 . this by 


1,9: $74 Purchale, 11 9. 74. 


Pitrh. 
Aid, pl. 
cites Fein 11 H. 4 74 5 p. and ſrena to de the Caſe intended by Roll. 


* 


6 * * 
9 * A WI * * 


8. If there be Leſſce for Lite, the Reverſion after Poſſibility to ]. S8. 
Remainder to the right Heirs of J. S. Leſſee ſhall bave Atd ot J. 5. 

17 E. 3. 43. b. adjudged. 
9. Tf be Lelſee tor Life, the Remainder in Fee to another, the 
Lefive ſhall have Aid of him in Remainder ; for he hath a preſent 
Eſtate veſted, 26 E. 3. 69 b adjudgev. Contra 29 E. 3. 9. ad 


judged. 
* Ow. . 10, N there be Leſſee for Life, the Reverfion for die the Rewes 
_—_— ſion in Fee, the Leſſee ſhall have Aid of him in Reverſion for Lite, tho 
that Tenant ba no Inheritance, becauſe he may pray in Aid over of bim n 
2 ath Fee. Contra? * WY E, 3. Atd 32. per yard. 


Aid of the Acer er Life, But Firth. Aid, pl, 32. which cites the 8, 0 Lab by Sharde the 
Age is not grantable. 

A. granted to B. for Life, [Remainder to C. for Life,] the Reverſim to A. A Formedon is brought again 
B. who pray d in aid 10 C. without praying it of A. All the Juſtices, przter Warburton, "held by 


-£ 
3 


a 
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—— 


"A Laws the Aid of C. becauſe B. hath as high an Eſtate as C. and may plead all thar . 


0 - 
34 B. b. Ten-nt for Liſe, the Remainder to C. in Tail, there he ſhall have Aid of C. the Tenant in 
Tajl. Ow. 137- Trin. 10 Jac. Barnes's Caſe. | 

If A be Term ſr Liſe, the Remainder to B. for Life, the Remainder to C in Fee, A. ſhall have 4:4 


of B. and. For otherwiſe he in Remainder ſhall not come in to plead, Ow. 13%. per Cur. cites 23 H. 
6. 6. 11 E. 3. 16. 


11. Not of him who is eſtopp'd to maintain the Iſſue. 

12. [As] If a Replevin be againſt three, and one denies the Taking... 
and the otfiers conſeſſes che Taking, as Bailiſts of him who denied it, for Fel. 169. 

Damage ſeaſav, they ſhall not have Aid of him; for he cannot niain d I 
tan the Taking wizich he hath denied. 42 E. 3. 6. b. f 22 H. 6. 53. der en Aid, 


19 E. 3. Aid 27. adjudged, Quere 18 E. 3.53. b. pl 8. cites 
8. C.—— 
gee (P) pl. 4 8 C.— S. P. by the Reporter; but dubitavit. Br Aid, pl. 90. cites 22 H. 6. 53. 


ee pl. 4 S. C. 


— 7 


* 


(L) What Perſon, 7 17 18 of his Eſtate, ſhall have 


1. Ma Juris Vrrum againſt Leſſee for Life, he ſhall have aid of him 

in Keverſian. 13 D. 4 Aid 177, adjudged. 

2. [So] In a Formedor: againit Leſſee for Lite, he ſhall have Aid of 

him in Keverſion. 33 E. 3. Aid de Roy 100, 

3. In a Yrit of Partition brought againſt Tenant by the Curteſy, In a Wir 
he ſhall have amd of him in Revertion, becauſe the Partition falls in % Carrion 
the Right, tha no Land is denianded thereby. 5 E. 3. Ad 148. Zone odor; 
the Curieſy of th» other Coparrener who is dead, he pray'd Aid, and had it, tho“ the Land all bor be: 


recover'd by this Action; for the Partition ſhall bind. Br. Aid, pl. 140. cites the Regiſter 56.—--- 
See (A) pl. 28. 29. 


I. In a Reple in, if the Deſendant avows for Damage feaſant, and 

the Plaintini Claims Common, Upan which they are at Iiſue, the Oe⸗ 

feridant being Lefſee for Life, fall have Aid of him in Reverſion, 

19 U. 2. ala dei ap 113. adzubged. ; G 

5. In a Replevia the Plaincit, Leitee for Years, ſhall have ald ol So Br. Aid, 
hin in Beverſion, f the Avowry be upon his Leſſor, becauſe a Re- 1 
turn hall be awarded agalnſt him, and he withaut Aid cannot plead + + hou 
but ors oe Titi Tee, ur Tantamount. * 6 E. 2. b. T 5 E. 4. 2. the P epor. 
b. tho” it iecuis he may join to the Prayee. Contra 3 E. 2. Aid er 6, Aid, 
461, adzudgev. Contra 8 R 2. did del Roy 118. adjudged. So 


# 4 


che ſame Law in an Acti:n of Treſpaſs by the Leſſee for Bears. 
Contra 8 R 2. Amn de Roy; 419 FM a 

8. Ik there are 2 Coparceners, and each has Iſſue a Son, and one Fitzh. Aid, 
Coparcener enteolls her Son and Heir, and one J. in Fee, ang Dies, P . ches 
e che other Coparcener dies, and her Son leaſes her Part to J. tor 8d vi 
4% Years, and J. leaſes che Land, where the taking was, to the two 16. cires = 
Sons for 8 Years,' and the Lord diſtrains, and the two Sons bring a 8 C. and 

| Sn and he avows upon them, they ſhall not have Aid of J. up- _ the beſt 
2 this Matter, becauſe they have a Fee, and to their Estate not e 0.57 

* ble. 34 ID, 6, 46. b. 8 not have 
Stranger to the Avowry, neither ſhall one 'Termor have Aid of another Termor in "EN 5 fl it he 


Lii had 
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* i4 of tim who was Party to the Avowry, he might have Aid of him, and the 9 lie: 
W oat woes - and if 4 was given to the Lord by the Stranger to the Avo ry of the 
Feoffament of the Coparcenor made to him, he might join to the P laintiff and abate the Avowry, g. 


Aid, pl. 16. cites S. C. per Priſot and Moile. 


See (I) 11 9. Tenant at Will ſhall have Aid of his Leſſor for the Weakneſs of 
1.— e. his Eſtate. 73 x A 


nant at Will : 6 11 
ſhall have Aid in Reple vin, Fitzb. Aid, pl. 63. cites 13 H. 6. 


— z _ 


1 


Br. Aid, pfl. 10. Tenant at neil, according to the Cuſtom, ſhall have Aid of 
$2. cires the Lord, where the Right of the Seigniory comes in Queſtion, by the 


wee —— Ilfus taken, 1 Þ, 6. 37. adjudged. 


ingly. 

He ſhall | , 

| — Aid of the Lord in Treſpaſs after Iſſue joined. Br. Tenant by Copy &c. pl. 4. cites 8 C__. 
Fitzh. Aid de Roy, pl. 22. cites 8. C o. 128, pl. 276. S. P. cites 12 E. 4 7. and 21 E.q 


See (K. a) pl. 11. 


11. He coho has Fee ſhall not have Aid. Br. Counterple de Aid, pl. 4 
Cites 41. E. 3. 37. 


2 
2X, (M) o ſhall have Aid. The Baron of the Feme. 


So where the I, N a Replevin by the Baron, ff the Defendant avows upon J. S. a 

Baron ſaid Stranger, the Baron may ſay, that he has nothing in the Land, 

— 3 but in the Right of his Feme as her Dower, the Reverſion to |. 8. 

ger leaſed to and ſhall have Aid ok his Wilke, tho the is a Stranger to the Avow⸗ 

bis Feme for ty. 19 E. 3. Ald 143. 
0 


e, an 3 3 | 
El derbi but in Right of his Wife, and prayed Aid of ber, and had it, and after they 2 may pray 


Aid of this or, and then all of them may plead Riens Arrear, or diſclaim, per Cur. Br. Aid, pl, 
$4. cites 22 H. 6.2& 3. | 


2. Avowry upon N. becauſe he leaſed io W and his Feme for Lite rendring 
| Rent &c. by which W. prayed Aid of his Feme, and had it; Quod 
Nota. Br. Aid, pl. 60. cites 38 E. 3. 6. 

3. It a Man brings Writ againſt the Baron and Feme, and recovers, and 
the Feme dies before Execution, there the Baron thall not have Aid of the 
Heir of the Feme, for the Eftate of his Feme by which &c. is defeated. 
Br. Aid, pl. 36. cites 2 H. 4. 16. per Brenche. 
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be Gall have Aid of his Walter. 7 H. 4. 9. b. 3 
3 ; : nothing of 
the Priority. Br. Aid, pl. 40. cites S. C. and mentions the Priority. 
2. Otherwiſe it had been if the other had ſaid, De injuria ſua pro- Br. Aid, 
pria c. 7 ID. 4 9. b 82 Cites 


J. S. and makes to him Title as Guardian 
ant traverſes the Eſtate hy which he ſhould. he in Ward ta J. S. the 


b. J RNeplevin againſt two, I the one denies the Taking, and che 5r- Aid, 
other acknowledges it as Bailiff to him who hath denied it, all ar vx bs the 


1 vit. 
* Firth. ſoin- 
C. 


_— 
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(O) Prayee. 


ey. F the Servant juſti fies in the Right of his Matter, being Leſſee Br. Aid, pl 
p for Life, who joins to him, they both ſhall have A of him in 1 


reverſion. 8 0. 4 16. b. | 
Af But it the Servant prays in Aid of the Maſter who comes in by Pro- Br. Aid, pl. 


alter Iuue, he cannot pray in aid, tor there ſhall not be Aid upon 45. Cites 


Aid, Dubitatur 8 D. 4. 16. b. 1 , ae 
3. Jt an Executor of the Tenant of a Term has Aid of his Compani- * Br. Aid, 
on Executor, they both ſhall have Atd of hun in Reverſion. * :1 pl. 49. cites 
b. 4 63. b. 64 13 P. 4. Ald 156. eee 
| | = ; Fitzh. Aid, 
pl. og. cites 8 C —— See (I) pl. 21. 8. C. 


4. Tf a Baron has Aid of his Feme Leſſee for Life, they ſhall have Br. Aid, pl. 
Aid of him in Reverſion. 11 Þ. 4. 63. b. p 49. Cites 


S. C. per 
5. So it Leſſee for Lite leaſes tor Years, and Leſſee for Years hath Aid — 
of the Leilee tor Lite, they ſhall have did of him in Reverſion. 11 


4. 63. b. 
* It a Bailiff of Leſſee for Lite has Aid of the Leſſee, the Leſſee 
may have did over ot him in Reverſion. 11 0. 6. 39. b. 

7. Leiſee tor Lite ſhall have Aid of che Leſſor, and the Leſſor ſhall 
after have Aid ot the King who granted this to him. 26 All. 55. 
- 8. Pe that is Actor in an Action ſhall have did. 9 . 6. 56. b. 

9. As the Detendant in Replevin ater Avowry is an Actor, vet he 


call have Aid. 9 P. 6. 56. b. 


— 


4 
— — 
e * 


(P) In what Caſe a Servant ſhall have Aid of bis Maſter. "7 
Aid by Officers. Servant. CONN 


1. IN Raviſhment of Ward, the Defendant juſtifies as Servant to his Firzh. Aid, 
Maſter, who is Lord by Priority, and the Priority is craverſed, 3 


3. In Raviſhment of Ward, the Defendant juſtifies as Bailiff of 
by Priority, ànd the Deten- 


Defendant ſhall have A of 1. S. 17 E. 3- 25. U. 


| be 9d of him becauſe he cant maintain the Taking which R er; 
denied. * 22 h. 6. 53. f 4e E. 3. 6. b. Fitzh. Quere 18 n. 


Ae en Aide, pl 8. cites & — pl. 12. 8. 
* Þ 


» 7 a 
* 9 
nn 


? 88 * * 3 * 
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Firzh. Aid, 5. In an Ejectment of Ward, if the Plaintiff ſays that A. beid a. 
pl ba cites him gc. and died in his Homage c. and the Detendant 1a\s that |. , ,. 
H) pl ſeiſed in Fee thereof, and gave this to A. tor Lite, the Remainder rg 11 
S. C in Fee, aud that atter the Death of A. he ſeiſed the Land by the Coy. 
mand ot H. to which the Plaintiff ſays, that A. was ſeiſed in ce, tj; 
Defendant ſhall have Aid of H. his Maſter, becauſe his Cate ig to 
be tried. 21 E. 3. 22. h. adjudged. | 
(G) pl. 2. 6. In Replevin, if the Detendant acknowledges the Taking as Bajlif 
8 ro J. S. as in his Several, if the Plaintiff claims Common A ppendarr 
there, which 2 in the Right, yet the Bailiff ſhall not have 40 of his 
aſter. 39 +. 3. 27. 
(Hy pl. 8. * In Treſpaſs upon the Statute for raking Averia Carucæ, if the 
S. C but Delendant ſays he diſtrain'd them as the Bailiff of J. S. tor Rent Arrear 
15 H. 6. Aid c. abſque hoc that there were orher Cactle at the time than thoſe, 
„uon which they are at Iſſue, the Bayliff ſhall not have Utd of J. O. 
brraule the Seigniory is not in Queſtton. 15 P. 6. 72. adjusged. 
(Hy pl 9. g. In Replevin, If the Detendant ſays Non cepir he (hail not habe 


>, am. 14D, 6.72 
72. per. Jenny, ard ir ſeems that this is miſprinted here in Roll, and ſhould be (15) inſtead of (1,) 


—ů — wo» 


2 


—— 


In Treſpa%, 9. Jil Treſpaſs, it the Deſendant juſt iſies as Bailiff, becauſe the Plain- 
Bailiff may (i{t 15 his Maſter's Villein, and the Plainrift ſays he ts Free &£. he ſhall 


1 have 2¹¹ of his Matter. 28 E. 3. 98. | 


in Huter 


Droit. Er. Aid, pl. 53. cites 11 H. 4. 9. —-— Ibid. pl. 45. cites 8 H. 4. 17. S. P. 


Br. Aid, pl. 10. In Treſpaſs tor Goods, if the Defendant ſays that the Grods 
88 because Were the Gouds of tuo of the King's Enemies, and that ne ſeneu then 
that is tra 48 Servant 10 J. S. and by his Command, and to his Cie, and itfue is 
verſed, taken upon the Seiſure in Manner and Form atoreſzid, the Oefchbant 
828 — ſhall not have did of his Paſter, for the Title of the Malter comes 
Aid, & not in Queition, kor peradventure another leiſed them for hum. „E. 
where the 4+ 13+ b. per Curia preter Moile. 


Command 
is traverſed. ' Contra where the Iſſue is upon the Frankterement; for there the Title of the Maſter 
is in Debate -Fi:zh. Aid, pl. 89. cites S. C. 


Fitzh. Aid, 11. If & Matt juſtifies the taking, of Cattle in a Cloſe as Servant to 
1 J. S, and by nis Command as Damage teaſant gc. and the PI. int ift ſays 
Br. Aid, pl. that he took them ot his own' Wrong without ſuch Cauſe, the Detel- 
130. cies Vant hail have Aid of J. S. for his Title comes not in Queſtion, 
S..C 7E. 4 13 b. per Jenny. 

Fitzh. Aid, 12. But if he ſays that the Place where gc. is the Freehold of J. D. 
pl. 89. cites and he as Servant FC, and the Plaintiff ſays it is His Freehold, and not 
1 the Freehold or] D. the Defendant tall have Aid of J. O. becaulc 
pl. 130. cites his Title comes in Debate. 7 E. 4. 13. b. per Jenny, = 


. "SV 
FRALN,.. 13: In aReplevin, if the Defendant makes Conuſance as Bailiff for a 
Fol. 172 Rent-Charge granted to R. by W. and the Plaintiff ſays that W. was 
CLWRLJ obliged to him in a Statute-Merchant betore the Grant of the ſaid Rent, 
Pg upon which Jfſue ts taken, the Bailiff ſhall have Aid of R. his Mal 
- I4. Avowry upon Conuſance by Bailiff of the Seigniory upon the Plain- 
tiff, Tenant to the Lord, for Services of his Por on he Plaintiff 
ſaid that before the Taking the Lord leaſed to A. B. for 3 Nears, which!“ 
yet in Being, judgment &c. and the Bailiff pray d Aid of his Lord, 
and the Court ouſted him of the Aid. Br. Aide, pl. 92. cites 24 E. 


* 


* #5: th 


— — 
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5 The ſame Law where the Plaintiff pleads Hors de ſon Fee, the De- 
ſendant ſhall not have Aid ot his Malter; but it Deed was ſhe wn forth, 
there be ſhould na ve Aid. Ibid. 

16. Treſpaſs by one againſ{ a Miller who took Toll, where he ought to 
rind Toll-tree. The Defeadant ſaid that F. had the Mill for Term of 

fe, to whom he 1s Depnuty, the Reverſion to M. in Fee, and pray'd Aid of 
the Tenant for Lite, and of him in Reverſion, and had it of the Tenant 
tor Lite, and not Ol him in Reverſion. Quod nota. And this for want 
ot Privity, as it ſeems. Br. Aid, pl 3o. cites 44 E. 3. 20. 


—  -» = 


—— — 
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Q) Of whom it {hall be granted. Not of him who 
of is Party to the Action. 


1. JF one Detendant juſtifies as in the Right of the other Defendant, * Br. Aid 
he ſhall not have Atv of hun; for this needs not, when he is 4! Nor, el: 
Party to the Writ before. 45 E. 3. 1. b. Dtherways in the Cale £6 

Me 


King. . 4 2. | Firzh. Aid 
the 225 pl. 116. cites 8. C. . 


2. The ſame Law is in an Avowry 45 E. 3.1. b. Br. Aid, pl. 


32, Cites 
8 C Contra if he was not named. Firzh, Aid, pl. 116 cites S. C. but S. P does not appear. 
Füzh. Aid, pl. 117. cites 8. C. and is of an Avowry, but no mention of 2 Defendants, 


z. So if one Defendant juſtifies as Servant to the other Defendant, Br. Aid, pl. 
who makes Lelault, he hail have Atv of him. 8 D, 4. 16. adjudged; 25; ee 
ſor he is not Farcy belote Appearance; but there it is aid by Hills, i giy; bur 
that $1d ought not to have been granteo, per Huls if 


ty the one De- 
fendant will make Defliult, the other ſhall maintain the Iſſue alone. 


4. So if one Delendant jaſtifies as in the Freehold of another De- S P. Br. 
fendant and two vomner Strangers, joint-tenants, yet he ſhall not have , pl. . 


Ad of biin who is Party to the Action with others. 7 4. 6. 21. = ag 
Curia. | | ritzh, Aid, 


vt BY | pl. 60. cires 
*H.6.12.8. P. acco-dirgly [But it ſhould be 7 H. 6. 21. a. pl. 137. and fo Fitzh, and hr. fem © 
be miſprinted Both of tnem.] 


| | l S. P. Br. 
2 in this Caſe he ſhall have Aid of the Strangers. 7 D. 6. 21. * 9 2 


cites © H. 6. 
751. But the Plaintiff, to avoid Delay, granted the Aid of all. — —Fitzh. Aid, pl. 60. cites 5 H. 6. 12. 
8. P. accordingly. dee tue Notes 01 pl. 4. | | 


6. In Treſpaſs againſt two, ik one juſtifies as in the Freehold of the * Br. Aid, 
other, as Servant to him, and by bis Command, and the other ſays His pl. 15. Cites 
Freehold, the Servant ſhall nut have Aid of tye other, becauſe he ch 
Maſter] is Party to the Mrit. 34 D. 6. 35. b. adjudged. 16 p. 85. cites 
Y, 7. Aid 473. per Fineux. TE 
. Bur if the Servant pleads this Plea before che other appears, he 
Ol have ma him; tor he is not Party betore Appearance. 16 0. 7. 
173. 15 D. 7. 10. 8 | 
8. If A. and B. recover in an Adiſe againſt C. who brings an Atcaiac = Br. Aid, 
Againt then, and A. makes Default, and B. lays that chis Land and l. 110. cites 
5 1 Ker | other > © 
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t. Br. Aid, other Land deſcended to her and A. and they made Partition, and prayg 
pl. 175, in Aid of her, the thall not have did, vecauſe ſhe ts Party to the 

Attowance of other Land, and fo ſhe ſhall loſe her 89.cranty pra 

Kata, * 3o All. 24. adjudged. + 50 All. 4. adjudged. 32 E. , 

Ato 37, adjudged ; tor the Loſs ſhall be equal without the Aid, 
N 9. It the Patron ot a Vicarage or ft arſonage brings an Annuit 
R 3. Wa againit the Vicar or Parſon, he ſhall have aid of the Patron, tho he 
Aid, pl. 57. be J#laintiff in the Action. * 10H, 6. 11. f 19D, 6. 36. +18 E.; 
cires 19 H. Alb 25. adjubged. 9 28 B. 6, 1, adjudged. 10 E. 4. 50. and he 
6. - Fen: it map join in Aid. 21 Þ. 6. 3. adjudged. 34 E. z. Aid del Roy 111, 
mensa adzübged. 8 B. 2. Aid del Roy 116. adjudged, Contra ** 23 E. 


mons the 
Patron makes 3+ 21+ U. 
Defaulr, and | 
the Ordinary appears, the Parſon and the Ordinary may plead without the Patron, and if the Patron ap- 
pears and pleads a Plea, which goes to charge the Church, yet the Parſon may plead in Diſcharge, and 
this Plea ſhall be taken, and no Regard to che Plea of the Ru and the ſame Law of the Plea of the 
Ordinary, if &c. wherefore he had the Aid by Award + Fitzh. Aid, pl. 28. cites 19 E. z. and 
ſo Roll (18) ſeems miſprinted. | 
« Firzh, Aid, pl. 58. cites 8. C Note, that Aid was granted of the Plaintiff and others in ix 
of Annuity brcught againſt a Parſon, tho* he cannot join in Aid &c. and this, it ſeems, by reaſon of the 
others; for it was not granted of the Plaimiff only. Br. Aid, pl. 12. cites 28 H. 6. 1. Br. Aid, yl, 
79. cites 8. C. ** Fitzh. Annuity, pl. 36. cites S. C. that Aid was granted of the Patron. 
So in Annuity by Abbot again ſt Parſon, the Parſon pray'd in Aid of the Ordinary and the Abbot Pa. 
tron, and had it, ti. o the Plaintiff himſelf was Patron, and had Proceſs againſt him. Br. Aid, pl.1c;. 
Cites 39 H. 6. 50. 


Firzh. Aid, 10. As in a Ceſſuvit by the Patron againſt the Parſon, the Parſon 

pl. e ſhall have ald of tie Patron who is Plaintiſt, and of the Ordinary, 

Com (X) pl. 22 E. 3+ 3. adjudgeb. 

27. 8. C. 

Br. Aid, 11. In a Mortdanceſtor by three, ſcilicet, 2 Aunts and a Niece, if 

pl 22. cites the Tenanc ſays that A. his Wife was ſeiſed of the Land in Fee, and 
8 _ had Iiſue by hum b. one of the Plaintifis, and died, and that he is in as 

ist. Tenant by che Curteſy, he ſhall have Atd of B. in Reverſion, tho ſhe 

Voucher, pl. be one ot the Oemandants, becauſe it may be that ſhe hath a Re- 

* citcs _ or otyer Ting which may bar the other Oemandants. 4- 
VL. Y 37. 

122. Ina Formedon by two Coparceners againſt a Tenant for Lite, tht 
Fol. 73. Tenant for Lite ſhall not have 410 of the Oemandants which have 

the Reverſion, becauie they are Demandants. 34 E. 3. Aid del 
12 Rop, 112. ddjUdgev. 


the Tenant 
ſaid, that 7. 
was ſeiſed, and leaſed to the Tenant for Liſe, and after he granted the Reverſion to 7, and the Tenant at- 
torned, and then 4 releaſed to 3, and after one of the three releaſed to the two, and ſo he held for Lite, the 
Reverſion to the two, and prayed Aid of them, and ſkewed all the Deeds, and had Aid; Quod Not. 
Br. Aid, pl. 57. Cites 14 H. 4. 32. | | | 


Br. Aid, pl. 13. If a Man recovers Land and dies ſeiſed, and this deſcends to his 
„r Daughter, who takes Husband, and has Iflue, and dies, and alter a 
47 A Writ of Error to reverſe this Judgment is brought againſt the Husband, 


Tenant by the Curteſy, and the Heir, the Dusband the ſhewing 
of this Batter ſhall have Aid of the Petr in Reverſion, tho he be 
Party to the Writ. 47 Al, 4. 9. adjudged. | 

14. In a Writ of Coſinage by A. and B. two Siſters, if A. be fum- 
mon'd and ſever'd, the Tenant being Leſſee for Lite ſhall have Ald of 
the Demandants, which have the Keverſion, tho he carmot have tt 
of one of them alone without the. other, for He neeps no Aid ol 4. 
who ts ſevered, for he is diſcharged of him for the Wotety, and for 
the other Molety he ſhall not have Aid of the Demanvants, * 5 


— 
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may plead any Bar againſt him as againſt both. 34 E. 3. Aid del 


adzubged. 
Fn a Dorit of Entry in Nature of anAfliſe againſt Baron and Feme. 


if the eme received upon the Default ot the Husband ſays, that the 
Land was given to her and her firit Husband, and to the Heirs ot the 
Husband, the (hall not have Aid of the Deir of her firſt Hugband, 

has the Kemainder, it the Heir be Demandant. 12 B,2. AD 


adjudged. 0 
Wan — Aſſiſe againit ſeveral, one [hall have Aid of another who bit⸗h. aia, 


8 C. and ſays that Aid does not lie in Aſſiſe of one that is not named. See (A) pl. 13. 


17. In a Writ of Entry againſt Baron and Feme and W. if W. 
makes Detault atter Default, and the Baron and Feme take upon chem 
the intire Tenancy, and lays they are but Tenants for Lite, the Re- 
verſion ro W. they ſhall have Aid of W. tho' he was Party to the 
Action, and has made Default. 8 E. 2. Atd 168. adjudged, 

18. Tf a Manor be demanded againſt three Coparceners, and 2 make 
Delault᷑ atrer Default, by which they loſe their Part, the third ſhall 
not have Aid of them, becaule they were Parties, as it ſeems, and 
no Partition was between them. Oubitatur 19 E. 2. Aid 172. 

19. Tn a Scire Facias to execute a Recognizance, if the Sheriff re- 0 

turns the Conuſor dead, upon which a Writ is awarded to warn the — oF - 
Heir, and the Sheriſt returns the Heir and B. as Ter-tenants warned, 
the Ler-tenant, being Tenant in Dower, fhall not have Aid of the Peit 
in Reverſion, becauſe he is Party to the Writ. 8 B. 2. Aid del Roy, 
114. adjudged. But it does not appear whether the Judginent was 
for this Cauſe, or becauſe the Thing demanded would not bind him 
in Reverſion, tho' it ſhould be now adjudged agatnſt Tenant in 
Dower, for both Reaſons were urged, 


— — 


(R) Againſt whom. 


1.TF a Villein brings an Action of Treſpaſs, and the Defendant juſ- Br. Aid, p. 
| tihes in the Right of his Lord, he ſhall have Aid of the Lord, 35-<*<5 
E 2 | | S. C. but 
49 C. 3. 7 this Point 
5 does not ap- 
pear, but ſee pl. 2. infra. 


f 18 i a roger brings * an upon the Statute of Labourers S. P. But 

or his ervant, the Detendant juitifes in the Right ol the Lord, per Belknan, 

the Servant being his Villein, he ſhall have Aid notwithſtanding it is . 
between Strangers. 49 E. 3. 2. | 1 that Oe ſon 

hed | 3 , tort Deme 

| Aid, 1 oc Coal Defendant ſhall not have Aid; Quod non W Note » Diverfty = 


* 41. 
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(S, Of whom it ſhall be granted. 


Fol. 174. 


Br. Aid, pl. 1. I there be Leſſee tor Lite, the Remainder for Lite, the Remaia. 
49. cox der in Fee, the Leſſee ſhall have Aid of both Remainders at one 
Owen 137. 4 wo all 1 at one Tine, and depend upon the firs 
8 _itate. 11 . 4 63. b. 

The Differ- 2. It there ve Leuee tor Lite, the Rematader in Tail, the Remain. 
ence ts where der in Fee, the Leſſee ſhall not have aid of the Kemainder in Cal 


the Rem-in- 


be ts Foo only, but Ot both. 11 Y. 4. 2. b. adjudged, 33 I), 6. 66. * 43 All. 
was tothe 45. per Finchden. 11 B. 2. Ald 120. not of the Remainder in Fee 
Tenant for Only, but of both. f 7 . 4. 18. b. a 


Life, or to 
wy Bruin that in the firſt Caſe he could not pray Aid of himſelf, but in the laſt Caſe he muſt pray 
Aid of all thoſe that are in Remai der, and this by the Opinion of all who argued. Fitzh. Aid, pl, 
80. cites Hill. 33. H.6. 6. And Roll 66 ſeems ro be _—_ wed, 

* Br. Aid, pl 114. cites S. C. fer they are as one Remainder. + Br. Aid del Roy, pl. 2-, 


cites S. (. 


3. Ik there be Leſſee for Lite, the Remainder in Tail, the Remain. 
der to the right Heirs of Tenant in Tail, the Leiſee ſhall have Aid of 

him in Remainder. 25 E. 3. 39. | 
Br, Aid, pl. 4. One Executor, Leiſee tor Years, ſhall not have did of his Com: 


49 cirs „ panton and Leſſor at one Time, becauſe he is not intirely Tenant to 
and bis Com. the Leſſor, but [ye ſhall have it | oft his Companion, and chen both of 


panion to- the Lellor. 11 0, * 63 U. 
ether may 
| os Aid of the Leſſor. 


See (T) pl. F. Tf there be Leflee for Life, the Remainder in Tail, the Remain- 


Br A der in Fee to the Leſſee, the Lelice ſhall have Aid of him in Keinain- 


14. cires Der in Tail only, and not of * himſelk. 33; H. 6. 6. adjudged. 
S. C. accord. 
88 Fitzh. Aid, pl. 80. cites S. C. 


Br. Aid, pl. 6. So ik there be Lefice tor Lite, the Remainder in Tail, the Re- 


“Ce Mainder to the Levee in Tail, the Remainder in Fee to another, ti? 
E Leilce ſhall have Aid of him in Gemainder in Tail, and of him m 
Rewainder in Fee, but not of himſclk. 33 I. 6. 6. For a Man ſhall 
not have Aid of Rinleit. 


§. P. For he 5. Tf a Man juitihes as Servant to the Grantee of the Ward of the 
is a Str2 "8 King, he thai nor have Aid of the Grantee and of the King preſent- 


to the Pa- 


tent, and at ly; but he may have Aid of che Grantee, and when he comes in, he 


no Miſchief. MAY habe Aid ot the King. 4 . 6. 12. b. 
Br. Aid del 1 
Roy, pl. 37 cites 8 C.— —Fitzh. Aid de Roy, pl. 11. cites S. C. 


8. Ik there be Leſſee for Life, the Reverſion in Tail, the ha 

der in Tail, the Remainder in Fee, the Leſſee ſhall have Aid of him 

1 and of both Remainders. 11 B. 2. Aid 120. ad: 

Bed. | 

9. Jf a Han juſtifies as BailiiF of a Leſſee for Lite, he ſhall not have 

| 80 of * in Reverſion tor want of Privity between them. 1 
+ 0. 39. U. | 

ro. Jf there be Leſſee for Life, the Reverſion for Life, the Remaio- 

der for Lite, the Remainder in Fee, the Leſſee ſhall not have Aid oi 

htm in Reverſion tor Life only, but ſhall have Atd of him and the 

others in Remainder. 33 E. 3. Aid del Roy 108. adjudged. 


11. In 
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11. In Treſpaſs againſt a Miller tor taking of Toll, where he ought 8r. Aid, 1 
to be Coll free, if he be the Miller ot A. who is Leflee tor Lite, ox 30. — 

Reverion to B he (hail have Ald of the Leſſee, but not of the Rever- 44 * — 
ſion, for want of Pri-icy. 44 E. 3. 2. Brooke did zo r. Treſ- 


E 


als, pl. 47. 
Cites 8 C. and Brooke ſeems mifpcimed. 8 


12. Tf a Man be poſſeſſed of a Ward in the Right of his Wite, and Fitzh. Age, 
a Keplevin is brought by him, and the Detendant avows for a Rent- . 8 Cites 
Charge iſſuing out ot the Land, the Baron ſhall have Aid of the Heir, 

tut not of the Feme. 25 E. 3. 38. b. adjudged 44. 

13. If a Feme, Tenant in Dower, takes Husband, and they leaſe Fitzh. Aid 
the Land to B. tor the Lite of the Feme, ànd after B. is impleaded, he de Roy, pl. 
ſhall not have Aid of the Baron and Feme, as in the Right of the ; I 8 Cites 
Feme ; for tho the hath a Joſftbility to have it again, tf ſhe ſurvives 

her Vusband, becaule ſhe lealed this in Pals, yet ſhe hath no Re- 

verſion or Eſtate during the Life of the PÞusband, 19 B. 2. 113. 

adjudged. | | 

14- 15 in this Cale B. the Leſſee ſhall have Atd of the Heir of the SAL) 
firſt Husband, who hath the Reverſion only without the Baron and , 
Feme, becauſe he hath the immediate Reverſion. 19 K. 2. Aid del 

Rop 113. adjudged. g 

15. Ik Ceſtuy que Uſe, before the Statute of 2) H. 8. had made a Leaſe * Fitzh. 
for V ears by the Statute i N. 3. the Leſſee ſhould have Atd of the Feof: Feoffmene 
fees, tho they were not privy to the making of the Leaſe, becauſe 3 
they had the Reverſion. 21 0. 7. 21. b. adjudged. 8 Þ. 79. 8. C. but 
Curia. 110. 7. 6. b. S. P does 


not appear. 
— Br. Aid, pl. 102. cites S. C. & S. P. + Br. Aid, pl. 118. cites 8. C. For there was Privity in 
Law, and all was well convey'd in Law.—— Ibid. pl. 148. cites 13 H. J. 26. S. P. For the Statute 


makes Privity. 


16. In Replevin, if the Defendant avows upon B. as his very Te- 
nant, and the Plaintiff ſays that B. leaſed ro W. for 10 Years c. which 
W. made him and one A. Executors, and died, A. being living, he ſhall 
have aid of A, becauſe he alone, without A. cannot have Aid of B. 
13 D.4. Aid 186. adjudged. 


— 


(T) Abatement of Aid. By Death. 


1 ad be granted of three, who have the Reverſion to them, and F itzh, Aid 
to the Heirs ot two of them, ane at the Summons Arn Auriltan- << Roy, pl. 
dum, the Sheritf returns that one who had the Fee is dead, this ſhall Mich. 4 li. 
not abate the Aid, becauſe all ſurvives to the reſt. 4 Þ. 4 3. b. 4 4.8. C. 
— The 


Dig. 183. lib. 12. cap. 5 5. 1. cites Mich, 4 H 4. 1. $ P. The Sheriff returned that the one was dead, 


and — the others were ſummon'd, upon which the Tenant was put to anſwer, without praying in Aid 
vo. | | | 8955 


2. But if the Reverſion had been to two Perſons, [* Parteners] it * Fitzh. Aid 
2 ms en 8 for the ſeveral Right. (Jt ſeems intended in de Roy, vl. 
mmon, of which there thould. be no Survivor.) 4 Þ.4'3.b 4 4 
| As S. C and S. P. by Hornby. 


at's Replevin by the Baron, the Defendant av, upon the Baron and 
4. Feme, upon which the Brron had Aid of his Feme, and atterwards 


they were at Iſſue with the Avo * the Inqueſt ready to paſs, and 
the 
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the Baron ſaid that his Feme died after the laſt Continuance, yet it was 
held by Newton that the Inqueſt ſhall be taken. Thel. Dig. 183. lib. 
12. cap. 4. S. 2. cites Hill. 21 H. 6. 24. „ 

4. If Prayee in Aid dies, the Original Writ thall not abate; and jt 
one Coparcener prays Aid of her Coparcener to recover in Value, and ne 


dies, the Writ thall abate; and if judgment be given that the recover 
Pro rata, it is Error. Hill. 20 H. 7. 10. a. b. pl. 19. 


er 


(U) What Spiritual Perſon ſhall have Aid. 


1. FHR. 1E. 2. B. R. 57. Error brought of a Judgment in B. 

and Errot aſſign d, becauſe it was there proceeded to take a 

Jury againſt the Parton, Predeceſſor of the Plaintiff ot che Glebe 

Land Without Aid ot the Patron and Biſhop, and thereupon adjudgey 

Quia Eccleſia quæ femper eff intra ætatem fungetur vice minoris 

nec eſt jurt confonum quod intra ætatem exiſtentes per negligentiam 
cuſtodum ſuorum erh=reditationem patiantur æc. ideo reverſed xc, 

8. P. per 2. A Parlon ſhall have did becauſe he hath not the meer Right. *s 


Babbingron P. 6. 24. b. t 11 h. 6,9. 20 h. 6. 46. 33 E. 3. Atd del Roy 103 
but contra per Paſton, Strange, and Martin. And Brooke ſays, Quære of the Aid, for after the 
Plaintiff granted the Aid Gratis, hecauſe he would not be delay'd. Br. Aid, pl. 76. cites 8S c 
Ibid. pl. 141. cites S. C that he ſhall have Aid.—— Br. Dean and Chapter, pl. 8 cites S. C.——Firt, 
Aid, pl 63. cites 8 C. that a Par'on ſhall have Aid. ——D. 239. b. pl. 41. S. P. by Walſh, Weſton, 
and Dyer t Firah. Aid, pl. 6g. cites & C. 


Br. Aid, 3. So a Prebendary for the ſame Reaſon ſhall have aid. 11 h. 
11 6. 9. adjudged. 33 E. 3. Aid del Roy 103. 

cordingly ; for it was agreed that Parfon nor Prebend cannot have Writ of Right, but only Juris 
Utrum.— Fitzh. Aid, pl. 69. cites S. C.-—D 239. b. pl. 41. S. P. by three Judges. 


8 P. Br. Aid A Maſter of an Hoſpital, who hath no College nor Common Seal, 
del Roy, pl. ſha [ have Aid. 44 E. 3. II. b. 


15. cites 
S. C but contra if he has a College and Common Seal, per Thorpe. -—- —Firzh. Aid de Roy, pl. 54. 


cites S8. C. and S. P. accordingly. 


* Br. Aid $. But an Abbor ſhall not have Atd. * 44 E. 3.11. b. 111 I), 4. 
del Roy, pl. 68. h. becauſe he hath the Right in him, and may have a Writ of 


15. cites 


Sc. — Right. 1 ID. 6. 24 b. 11 P. 6. 9. f 20 I, 6. 46. 14 E. 3. Aid 22. 


+ Br Aid, ID, 6. 24. b. 
pl. 50. cites 1 | ; 
S. C. acc ly.—Fitzh. Scire Facias pl. 71. cites S. C. 1 Fitzh. Faux Recovery, pl ) cites 


Trin. 20 H. 6. 45. S. C. | | * 


1 


4 * 6. Nor g Dean. 44 G. 3. 11. h. 
el Roy, pl. | 8 
15. cies 8. C.—-—Firzh. Aid de Roy, pl. 54. cites S. C. and S. P. admitred. 

A Dean may have Aid of the Patron and Ordinary where he is in by Preſentations Br. Aid, pl. 
95: Cites 9 E. 4. 16. 1 U eee e £71 Nen 


| ? 4 4 

„Fin. . M am Abbot be ſued as Parſon, he ſhall have Aid of the Patron 

ce? and Ordinary: ® 6 Þ. 4: b , 76V, 9 R, >. A 
.cires S C. 33. adjunged. 

and 8. F accordingly, per Thirne. Fitzh. Scire Facias, pl. 7 . cites 8. C.. Br. Aid. pl. 59. 

cites 11 H. 4. 68. per hirne. 8 | . : 1 


0 3 
, — 9* 
A 
* 


3 
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I an Abbor hath uled to preſent a Monk to the Patron ot the 5r Aid, vi 
Priory x no ought to pieſenc him to the — who ought to inſtitute 90 3 4 
bim Frior, if this Prior hath a Convent and Common Seal, Ing uk N 

nor be urcix ita dle, pet he ſhalt not Have aid, becauſe he hath the rich. Sire 


Siege in lin, alu y mant in a Writ of Kight, 11 P. 4. 68. b. Facios, . 1. 


ad, uoged. cites 8 C. 
9. It a Man tounds : new — and y_ that they ſhall have 
, Common Seal, 1 * 21 1. pq thall be preſented, they ſhall 9 


t have 4D: 
not be rehendary hath a Covent and a Common Seal, he ſhall not 


Aub, becauſe he may have a Writ of Right. 11 Þ. 6. 9. 
have 20 Matter ot an Hoſpital ſhall have did. 2 E. 3. 47. b. 48. ad- 


Jud8: Hatter of an Hoſpital who is by Election, ſhall not have Ad, 
bor be 1 in £gual Eitate with an Abbot, and ſhall not have a Juris 


+ 14 E. z. Atd 22. adjudged. 
So he ſhall nor have dad tho' the Maſter be to be preſented by 


the Patron Of the Place co rhe Ordinary, for divers Priors and Ab- 


te preſentable. 14 E. 3 Aid 22. adjudged, | 
_ "I Mater ot an Hoſpital pretentable wino hath a College and Co- 


dene Seal ſhall not habe Ad. 33 Edw. 3. Aid del Roy 103. ſaid to 


ve been adzudged and agreed. | 
K. 5. A Parton appropriate [hall have Aid of the Patron and Ordi⸗ Firn. 
nary in Annuity, * 6 Y. 4. 5. b, adjudged. || 11 I, 4. 68. b. 8. N. Ppt 


2. Ant 53. adjudged. 13. Cites 
| SC, — 


j| Br. Aid, pl 595. cites S C. — —Fitzh. Scire Facias, pl 51. cites S. C. 


16. A Prior, tho” he himſelf be Patron, ſhall not have Aid, for he 
being by Election has the Right in him. 14 E. 3. Aid 22. 
17. So he, or alt Abbot ſhall nat have Aid, tho' they are preſentable. 


14 E. 3. Aid 22. | Be 
18. A Biſhop ſhall have aid of the Prior and Chapter, tho? he Firzh. Aid. 
be the Sovereign oi the Priory and Chapter. 18 E. 3. J. b. adjudg'd. . 138. cites 


See (XY pl. 28. 40. 42. S. C. 


19. * {hail have Aid of the Dean and Chapter. 5 E. 2. Aid 
167 àdubgredo. 
20. A Vllhop ſhall oor have Aid of the K ing who is Patron, becauſe 
85 elective. 38 E. 3. 19. Contra 33 E. 3. Aid del Roy 103. per 
orpe. 


21. A Dean of a free Chaple of the King, who has no College or Co- 
vent Seal, ſhall have Aid ot the King ik his Deanry be in Demand. 
33 E. 3. iD Del Kap, 103. agreed. i Y 8 | 
22. A Dean who is of the Collation of the King ſhall have Aid of co Lit. 
g, tho” he and the Chapter have a Common Seal, and map 341 b. that 
c FR, decguſe he is not elective, but comes in by Collation, 35 fe De 
+ 3. 19. JDJUDgeI, 5 | the 
23. A Dean and Chapter ſhall not have Atd of the Biſhop. Contra 
32 E. 3. Aid 40. adzudged. - | zh 120 

24 Werth comes in as Vouchee 2 his own Warranty, ſhall Ste (x) p. 
have Atd of the Dean and Chapter. 5 E. 2 Aid 167. adjudged. 8 C 
25. Ma Dean of a free Chnapple of the King, who has not a Covent | 
Seal vor College, has a Church 9 to him which is Demand- 
en by a merit of Right of Adv he ſhall haue dm of tze Ring. 
33 E. 3. Ald del Roy 103. by all the Juffices, præter Charcpe. 

26. Ik the King be ſeiſed oi the Polieiſions or a Prior Alien in the 


Time 
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Time ot War, and atter leaſes them to the ſame Prior during the W 


rendring Rent, the Prior in an Annuity ſhall Have Aid of the Ki 

tho he be a Prior perpetual, not removeable, and tho the Ch 

of the Leaſe ve that he ſhall diſcharge all Charges. 20 Ed. z. 

adjudged, 

4 TTIET "7 22 EE - „ 

RF (X) In what Actions it ſhall be granted. 
* Firch. 1. Na Scire Facias to execute an Annuity againſt a Parſon upon , 
Aid, pl 73. 3 Judgment againſt the Predeceſſor, in which no Aid was granted 


cires >*-., the Detendant ſhall have Atd, becauſe there may be a Releaſe after 

pl. 76. at che to the Patron, but it does not appear whether che firſt Judgment 
dcites Wag by Nienc dedire. * 19 D. 6. 44. adhudged. f8 9. 6. 23. ad. 

19 H. 6 44. judged. 24. i 

. thas Succ:flor ſhould have Aid in Scire Facias, f Fitzh. Aid, pl. 63. 64 cites S. C.— 


Br. Aid, pl. 76 cites S. C. 


* Br Aid, 2. [So] in d Scire Factas to execute a Judgment in a Writ of 
|. 24 cites Annuity, in which the Predeceſſor of the Defendant had Aid ot che 


od —_ Father ot the Patron which now is, the Defendant ſhail have Aid, the 
cites 29 E. z. Judgment being by Nient dedire, becaule perhaps the I laintif had af 


Firrh. Scire ter relealed to the Patron. * 41 E, 3. 20. 
—_—_— Aid, pl. 112. cites S C. that the Aid was granted by Advice of the Court. 


„Gr. Aid, 3. Contra * 44 E. 3. 13. adjudged, but it does nor appear whether 
pl. 29 Cit the Judgment was by * Nient dedire, and ſo 46 E. 3. 6. b. adjudged, 


S. C. accord- 
ingly, becauſe his Predeceſſor had had the Aid before. Quod nora. Fitzh. Aid de Roy, pl. 57, 
Cires S. C. 

A Man brought Annuity againſt a Parſon, who pray d Aid of the Patron and Ordinary, and they 
| were returned ſummoned, and would not appear, wherefore he confeſi'd the Action, and died, and af. 
ter wards the Recoveror ſued Scire Facias on the Recovery againſt the Succeſſor, who pray'd Aid of 
them again; and held that he ſhould have Aid, and yer they were the ſame Perſons that made Default, 
and would not appear before. —tirzh. Aid, pl 61. cites Trin. 7 H. 6 38.— Br. Aid, pl. 72. cites 


S C. & S. P. but ſays that the ſame Perſon ſhall not have Aid afterwards in Scire Facias on the ſam: 
Judgment. 


Firzh. Aid 4. But if in ſuch Caſe the Defendant alleges a Releaſe between the 
de Roy, pl. Judgment aud Scire Facias, Ald ihall be granted. 46 E. 3. 6. b. 


57. cites 
S. C. but I do not obſerve S. P. 


* Br. Aid, 6. [So] In a Scire Faclas againſt a Parſon to execute an Annut- 
pl. 99: .cices ty upon a Judgment agatnft a Predeceſſor, in which Aid was 
+ Firzh. Aid granted, and the Pacron and Ordinary fecerunt detaltam, and the Pe- 
pl. 61. cites fendant acknowledged the Action, this Succeſſor ſhall have Aid, be- 


$ GC — Cauſe it may be releaſed after. 14 0. 6. 8. f P. 6. 38. b. 
b. But it | | | | 

was agreed there, that if the ſame Parſon or Tenant for Life who has Aid, and the Patron and Ordina , 
or he in Reverſion, makes Default; and the Demandant recovers, then the ſame Parſon or Tenant 25 


"I ; 


Life ſhall not have Aid in Scire Facias upon the ſame Judgment, & concordat Priſot. 34 H. 6. 2. But 
it was not adjudged, Br. Aid, pl. 12. cites J H. 6. 38. | : 


\—M* # But in a Stire Factas to execute an Annuity againſt a Parſon, 
5 . upon a judgment againit che Predeceſſor, he ſhall have Afd. * 12 I). 4 
H. 6. 23, 4 b. f 19 h. 6. 2. b. becauſe there may be a Releaſe after. | 


accordingl 


——f Br: Aid del Roy, pl. 44. cites 8. C. Fitzh. Aid de Roy, pl. 20. cites S. C. but S. P. does 
not appear either in Br, or Fitzh. as to the Releaſe. * 
| 5. [But] 


—_— 


Aid (of a Common Perſon.] 


— — IS SOS _ 


225 


- — — — — —ͤ— 


——ů— "PD 
7. [But] an a Scie Factas to execute a Judgment had againſt the 8 _ 
Delendant himſelf in unnuity, the Oeken dant ſhall not have Aw, x2 5572 
9. 4+ rs. Connrerples 
del Aid, 0 
15. cites & C. that Annuity was brought againſt a Parſon, and alleged Seiſin by the Hands of the De- 
fendant, who prav'd Aid. fr was anſwered by Norton, that the Plaintiff had alleged Seiſin by Def-n- 
dant's Hands, as in Scirc Factas on Recovery againſt the Defendant himſelf. Bur per Thirwe, This 
Action is to try the Right of the Annuity, which ſhall not be done without making the Ordinary a: 4 


Patron Party &c. TEAS © f 
In Scire Facins udon Recovery in Writ of Annuity, the Defendant ſhall have Aid of the Patron ard Orai- 


and yet Eſſoign does not lie for the Patron and Ordinary at the Day of the Summons ad Auxiiiun- 


= by reaſon of the Statute of W. 2. cap. 45. which ouſts Delays in Scire Facias. Br. Aid, pl. 107. 


cites 39 H. 6. 50. 


g. So if he had Aid of the Patron and Ordinary. 7 D. 6. 39. 17 E. 


9. [But] In a Scire Factas to execute an Annuity againſt a Par⸗ Br. Dean 
ſon, upon a Judgment againſt his Predecellor, in which Aid was granted — 1 "ah 
of the Patron and Orginary. the Oefendant ſhall have Aid. (But Xe. *- ©: 
it does not appear whether the firſt Judgment was by Nil dicic, or & S. p. 
how. becauſe there may be a Releale after to the Patron, to which Fir-h. Aid. 
the Parſon is a Stranger. $ D. 6. 23 b. 38 E. 3. 25. adjudg'd. „. cles 


D. 26. pl. 149. Hill. 28 H. 8. S. P. admitted generally, without mentioning the Reaſon. 


10. [So] In a Scire Facias againſt a Parſon to execute a judgment“ Per Ba. 
had in a Ce ſlavit ũgdinſt a rede ceſtur, the Detendant ſhall have Aid, 8 & 
becauſe there may be a Lcleaſe atter the Judgment. 10 Þ. 6. F. ue nee 


here as upoꝝ 
a Recovery in Writ of Annuity, But contra per Paſton, Strange, and Martin; for Annuity cannot be 
ranted to bind the Succeſſor without the Patron and Ordinary, and there the Succeſſor may falſify the 
ecovery. Contra upon a Recovery in Przcipe quod reddat, as here; for Præcipe quod reddat is well 
brought againſt Tenant for Life, and he ſhall not have Aid in Scire Facias, but is put to his Writ of 
Error or Attaint; and a Parſon has a better Eſtate than for Term of Life; for ke may join the Miſe, and 
by his Alienation the Patron cannor enter &c. Quære of the Aid Br. Aid, pl. 56. cites 8 H. 6. 24 — 
Br. Dean and Chapter &c pl. 8. cires &. C & S. P. as to the Præcipe quod reddat, by the belt Opinion 
——Furzh. Aide, pl 63. cites 8. C. as to the Ceſſavit. 


11. In a ſrit of Annuity Aid ſhall be granted of the Patron and * Firzb. Aid 
Ordinary. 46 E. 3. 6. b. #6 Þ. 4. 5 becaule the Church is to be 4! Nen. l. 
charged by the Recovery. 2 H. 6. 8. b. 7 Þ.6. + 19. b. ** 38. b. 39. S C & 8. P. 
11 ). 6. J 9. 10. h. 20 I. 6. 46. 6 E. #t 43. 9 . 5. 14 8 K. 2. AID admirted.- -. 
del Roy 116 adjudged. 20 E. 3. AnnUity 32. 16 E. 3. Annuity 23. 2 Firzh. 
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ounterple . 
adjudged. i del Aid. pl. 4 
13. cites S. C. + Fitzh. Aid, pl. 59. cites 8. C. in Debt for Annuity. Br. Aid, pl. 70. cites = 
SC ** Firzh. Aid, pl. 61. cites S. C,——Br. Aid, pl 72. cites S. C. but fee pl. 3. ſupra in _ 
the Notes. J Fitzh. Aid, pl. 69. cites S. C. Br. Aid, pl. 141. cites S. C. See(U) > 
pl. 2. * or 5. || Br. Aid, pl 142. cites S. C. — Br. Aid de Roy, pl. 105. cites S. C | 
See (V) pl. 7. S. C. ++ Fitzh. Aid, pl. 87. cites Mich. 6 E 4. 3. S. P. and ſeems to be S. C in- 


by Roll, but mi ſprinted. 
y Roll, but miſprint 
12. So Aid ſhall be granted, alrho' Seiſin be alleged by the Hands * Br. Aid, pl. 
* — 1 TW [and] cho' che Action be brought of his own 30 . 
udltrattion. * 12 . 4. 18. 13 K. 2. Aid 125. adjudged, 16 E. 3. pitch. Cou 
Ad 132. aDJUDgeD, | a | e del 4 


1 Aid, pl. 17. 
cites 8 C See pl. 7. ſupra in the Notes. 


Mmm 13. In 
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„Fitzh. Aid, th In Debt tor the Arrearages of an Annuity, by an Executor 
p. 5 cites 4 gninit a Parſon, he thall have Ad. 1 0. 6. 6. f 2 H. 6. 5. adzudg d. 


—ů—ů — 


Br. Aid, pl. 17 0. 6. 19. b. . 

105. Cites 14 Lats , i 

8. C. that he was Executor of a Prebendary, and had Aid of the Patron and Ordinary. 
+ S. P. For tho' this Action be but a Perſonal Action, yet becauſe the Plaintiff counted upon An. 

nuity by Preſcription, which Title here may be tried, therefore it goes to the Right. Br. Aid, pl. , 

Cites S. C,—+ Fitzh. Aid, pl 59 cites S. C. Br. Aid, pl. 99. cites 5. C. 


Firzh Aid, 14. But in Dedt for the Arrearages of an Annuity agatnſt a Par 

|. 48. cies ſon, brought by an Executor upon rhe Crant ot an Annuty by the Ve. 
the Diver. t<ndant 1or the Lite ot the Teſtator, he ſhall not have did, becauſe this 
ſity berween does nor charge the Church. 2 H. 6. 8. h. 4 | 


this and 
the former Plea, does not appear there. 


See ſupra 15. In a Scire Facias to execute a Fine of the Manor of E. agaiuſt 
pl. 1. &c. J. S. who is Maiter of the Hoſpital of the ſaid E. fo that this is to 
| defeat his Name, he ſhall have Aid of the Patron and Drdinary, 2 
E, 3. $. adzudged. | 

+ And the 16. In Debt againſt a Parſon for a Pain, for Non-payment of an An- 
— nuity, he ſhall have Aid of the Patron and Ordinary; for the Church 
Pol. 778. (hall be * charged by this. 17 Þ. 6. 19. b. adjudged. 40 E. 3. 4. 8 0. 


6. 6. 6 56. 
3 


deceſſor ſhall not be thereof charged. Br. Aid, pl. 70 cites 8. C Fitzh. Aid, pl. 59. cites S. C. 
and the Church ſhall be charged with the Nomine Pænæ as well as with the Annuity. 


Br. Aid, pl. 17 In a Scire Facias to execute a Judgment in an Annuity, tif in the 
99. cites firſt Action the Parſon had Aid granted of the Patron and Ordi- 
Bop —— nary, and they would not join, and then the Parfon * acknowleged the 
dll. Ke. Action, this Succeſſor ſhall have Aid, 14 Þ. 6. 8. 


* Sce pl. 3 in the Notes. 


Br. Aid, pl. 18. The ſame Law in ſuch Caſe, it the Judgment had been given 
29,00 upon the Deſault of the Parſon. 14 I, 6. 8. | 
Br. A 4 19. So it che Parſon in ſlich Caſe had traverſed the Title of the Ac: 
|. 99. cires tlon, and this had been wound againſt him, the Succeſſor ſhould have 
b. Ec. Atd tn this Scire Factas, becauſe there may be a Releaiz after. 33 
cordingly. E. 3. 18. b. abjudged. Contra * 14 D. 6. 8. Curia. 
* Br. Aid, 20. If in a Mrit of an Annuity the Parſon hath not any Aid of the 
I. 99. cites Patron and Ordinary, but he traverſes the Title of the Plaintiff, and 
T 8 . this is found againſt him, [yet] in a Scire Facias againſt the Succeſſor, 
187i; be ſhall have Ald, becauſe there may be a Releaſe after. Contra, 
is where * 14 D. 6. 8. Curia. ; 4 , 


he renders 
in Court, or makes Default. 


mm - — 222 © = a A. 


21. The fame Law tho' the Patron and Ordinary join in Aid, in 
rhe Uprx of Anuuatp, vecauls there may be a Releale after. Contra 
I + 0. 8. | | 5 | 18 LY ; 

9 So if in an Annuity Aid be granted of the King, and after {eve 
ral Procedendo's * the Plaintiff recovers, pet tn a Scire Factas 
againſt the 'Succeffor, he ſhall have Aid again of the King, becauſe 
there may be a Releale after. 17 E. 3. 56. v. al d. 

* Br. Aid, 23. In a Mortdanceſtor againſt a Parſon, he ſhall have Aid of the 


pl 08. cies zgatron and Ordinary. 8 Alf. 36. 


itzh. Aid, pl. 1 57. Cites 8. C. 
Fit 5 P 57 | 24 In 


© wn 
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24 Jn a Precipe quod reddat againſt a Parſon tor the Glebe Land, Firzh. Aid, 
he Wall have Aid of the Patrou and Ordinary, becaule he hath not pl. 63. cites 
the meer Right, and the Patron and Ordinary will recetve PÞreju- 7, 5. e — 
dice thereby. 3 E. 2 Ald 164 adjudged. Contra * 8 Þ. 6. 24 bv. * br. Aid, 


, I. 76. cites 
SC. —— Br. Dean and Chapter, pl. 8. cites S. C but not exactly S. P. See pl. 27. in & Notes. 


25. So he ſhall have Aid in a Formedon againſt him for the Land * Fitrh Aid, 
which he hath as Parton. * 17 E. z. 58. b. adjudged. 18 E. 3. 482 Cites 


b. LI | 
* 6, So he ſhall have Aid in a Writ of Entry for Rent. 21 E. 3. 55. Firzh. Aid, 


20. 
b. adjudged. 1 
Ibid. pl. 182. cires S. C. Writ of _ in Nature of Aſiſe againſt the Parſon of N. who ſaid that the 
Land is Parcel of his Glebe, and pray d Aid of the Patron and Ordinary, and was ouſted by Award; 
tor he ſhall not have Aid in this Action, becauſe he is ſuppoſed in of his own Wrong, and therefore ſhall 
have Aid of none unleſs he be named in the Writ, Br, Aid, pl. 59 cites 9 H. 5 17. 

Entry in the Poſt ag ainſt the Parſen of D. who pray'd Aid of the Patron and Ordinary, and ſaid that 
this is Parcel of his Glebe; Quzic; for there was no more ſaid of it. Br. Aid, pl. 93. Cites 4 


H, 6. 1. 
27. So he ſhall have Ald in a Ceſſavit. * 21 E. 3. 55. b. + 22 E. *Fitzh. Aid, 
3. 3. | pl. £5: cites 
5 | S. C. and 
Ibid. . 182 cites 8. C. — See (A) pl. 8. S. C. Infra pl. 37. S. C. + Fitrh. Aid, pl. 3. 
cites 8. C. 


In Scire Facias brought by one as Heir upon a Recovery in Cefſavir agiinſt a Parſon, the Defendant 
who was the Succeſſur, pleaded that he found the Church ſeiſed of this Land, and that it was Parcel 
of the Glebe, and ſo had been Time out of Mind, and pray'd Aid of the Patron and Ordinary, and it 
vas granted, Fitzh. Aid, pl. 63. cites Hill 8 H. 6. 24. Br Aid, pl. 76. cites S. C. accordingly. 
kr. Dean and Chapter, pl. S. cites $. C — See () pl. 10. S. C. 


28. In an ction againſt a Biſhop for Land, or other Freehold, he 2 
2 pl 138. 


ſhall not have Aid of che Prior and Chapter. 18 E. 3. 7. b. * e.. 
See Infra pl. 40. 42. S. C. (U) pl. 18. 8. C. 


29. [But] Vide 5 E. 2. Aid 167 The Biſhop Had Aid of the Dean 
and Chapter in A Præcipe quod red dat. 7 

30 In a Scare Facias tu have Execution of a Fine againſt a Preben- 
cary & cerratn Land. the Prevendary ſhall have Aid of the Patron. 
and Ordinarp. 20 E. 3. 30. 

31. do Aid lieg cho his Name of Prebendary is to be de ſeated by 
this Writ. 20 E. 3. Atd 30. . 
32. In a jure Utrum the Parſon fhall have Atd of the Patron and 
Ordmarp, becauſe he may loſe the Land for ever in this Yrit. Con- 
ws Ther 4 onthe againft 2 Putte, he fhall have a 

33- 4 rit of Right br agaimſt a n, n But it was 
of the Patron and Ordinary tho N not the Sn held that he 
he clauns it in the Right o the Church, and had recover 'd it betore — 4 
in a Juris Utrum. 3 E. 2. Aid 164. adjudged. Wric of 
Ed ro a; = EAR : Eight o 
cap. 22. 8. 9. Cites Pack. E. fol. 4 6 nee Thel Dig 19. lib, 1. 


24 In an Action of Treſpaſs for cutting his Tree , if the Def 
An .that by w — and that Ky Pac where ec. is | oat 4 5 
of his ory, upon whic are at flue, the Defendant 
hall have Aid of the Patron and Drdinary, becatiſe mſelf i 
Tenant of the Frechold. 12 K. 2. Atd 1155 ö * 


35. In 


- „ 6064 0 


— 
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SA 25. In a Ceſſavir againlt a Parſon of his own Ceſſer, if the Tenne 
Fol. 179. fads that he holds the Land as the Demandant has acknowledged he 
wall nat have ald of the [Patron and Ordinary. 1) E. 2. dm 
adjuoged. 
36. In a Replevin by a Parſon, ff the Defendant avows upon the 
Plaintiff for Service Arrear, he ſhall have Aid of the Patron and Or. 
dinary. Contra 17 E. 2 Ald 170. per Devon. 
Fitzh Aid, 359. In a Ceffavir againſt a Vicar, if he tound his Church ſeiſed, he 
Je ſhail have Atd of the Patron and Ordinary. 1 E. 3. 55 b. per 
ibid. pl. 182. lil (aid to Have been ad /u aged. 


cites 8 C. 
ee (A) pl. 8. S. C. ſupra pl. 27. S. C. 


Br. Aid, pl. 38. Tf a Mrit of Annuity be brought againſt a Parſon upon a Grant 
2 * E by the Parſon himſelt without che Confirmation of the Patron and 01. 
Firzh. Aid, dinary, he thall not have Aid, becauſe he himſelf is Party to the 
pl. E. cites Grant, and this ſhall not charge the Church. 2 H, 6. 12. 

S. 


Firzh. Aid, 49, But he ſhall have Aid, if the Grant was conſirmed by the P. 
pl. 52.cires tron and Ordinary, becaule he yiunielf is Party to the Grant, and 
upon the well knows this is the Cauſe of the Charge, becauſe this wil! 


0 — charge the Church. 2 Þ. 6. 12. adjudged, 
ewing the | 

Deed of the Parſon now Defendant, and of the Patron and Ordinary to charge him, Aid was grame . 
him notwithſtanding that himſelf was Party. Br. Aid, pl. 5. cites S8. C. 


Fitzh. Aid, pl. 40. So @ Biſhop ſhall have Aid in Annuity upon his own Grant, which 
138, cites is confirmed by the Prior and Chapter, altho he himſelf be Sove: 
Sce pl. 28.44. Tein of the Priory and Chapter, for this will charge the Biſhop: 
S. C. and tick. Contra 18 E. 3. 7. b. | 


Br. Aid, pl. 41. In Annuity agatnſt a Parſon upon the Grant of his Predeceſſor, 
2 he ſhall have Aid, altho' a Deed of Confirmation of the Patron and 
Fitzh. Aid, DtDinary be ſhe wn, for the Parſon does not know whether it be ther 
F "ag cites Dee d. 40 E. 3. 3. b. adjudged. 3 


Fitzh.Aid, 442. So in an Annutty againſt a Biſhop upon a Grant of the rede 
* 1 cites ceflor with the Confirmation of the Prior and Chapter, he hail havc 
(V) p1. 18. Ald of the Prior and Chapter, tho he himlelf ve Sovereign of the 
and ſupra pl. Priory and Chapter. 18 E. 3. 7. b. adjudged, 


28. 40. S. C. of : 8 
43. Note for Law in an Indicavit, that if a Vicar be impleaded of a 


Thing touching his Vicarage, he ſhall have Aid of the Parſon; Quod Nota. 
Br. Aid, pl. 143, cites 31 H. 6. 7. 

Aid lies in Writ of Eutry in Nature of Affiſe, tho? it lies not in 
4. Br. Aid, pl. 123. cites 4 E. 4. 14. admitted. 


(Y) Spi- 


_  ——— 4D »— —vt—./— — — — —— 
— — 
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00 Spiritual Corporations, Of whom they ſhall have 
Aid. Of the King. [Or others.] 


\ TN an Action againſt an Abbot of the Foundation of the King, Fire Sun 
1 which will charge che Abby, he ſhall have Aid of the King. 6 . my 


Þ. 4 5. b. cites d. C. 


2. But in an Annuity againſt an Abbot as Parſon appropriate of a 2 8 
erple de 
Church, he ſhall not have Al of the King. 6 DD. 4. 5+ b. ad- Aid, pl. 13. 
judged. | Cites S. C. 
; = accordirply ; 
for by Huls, 2 Man ſhall not have Aid but of thing in Demand, or of the (ing out of which the thing 
is iſſuing, and the Annaity is not iffuirg Hut of the Abbey.— And Hankford ſaid that th-re is a great 


Diverſity where he hvids In Proprios Uſus, and where not; for when he holds In Proprios Uſus, it 
j Parcel of the Abbey, in which Caſe it the Abbey be recover'd &<. the Patrovage of the Abbey is 


ſo far charged, but not ſo in the other Caſe. And Thiru bid them to take Aid of the Patron and 
Ordinary without the King &. 11 H. 4. b. a. pl. 27. 


Im an Annuity againtt a Parſon, if the Biſhop be Patron and Or- Br. Aid, pb 


diner), and the Temporalcies ſeiſed by the Bing tor Cauſe, he ſhall a WE. 


have Aid of the Biſhap and King, 49 E. 3. 3. b. Fitzh. Aid, 
pl. 109. cites 
sc —Scive Facias againſt Maſter of an Heſpital, who ſaid that the Hoſpital is of the Preſentation of 
the Biſhop of & u he died, and the Temtoralties ſeiſed into the King's Hands, the Hoſpital woided, and the 
King gate it to the Deſendant for Lite by Patent, which is here, and prayed Aid of the King by reaſon 
of the Temporalties yet in the King's Hands. Br. Aid, pl. 23. cites 44.5 3. 11.— Per Belk, he may 


implead, and be impleaded, and ſhall have Writ of Right of his Poſſeſſion But per Cur. he ſhall not 


have Writ of Right, but Juris Urrum as a Parſon; Per Thorp, if he has Co'lege and Common Seal, 
he ſhall not have Aid no more than an Abbot or ean; Quod Nota. Br. Aid del Roy, pl. 15. cites 


S. C. h 


. $ if the Temporalties are in the King by Vacancy of a Biſhop- gr. Aid del 
rick D. 6. 10, b. Roy, pl. 54. 
4 ' | cites 4 H 6. 
| I. and ſeems to be the Caſe intended. 


. So if the Temporalties are in the King by Vacancy of a Biſhop- * Br. Aid, 
rick which is Patron to a Prebend or Parſo „it the Prebendary be pl. 141 cites 


ſued during che Vacancy, he thall have Aid of the Ring. 1 Þ, 6. Pe 


9. 19 E. 3. Ald del Roy, 5. adjudged, 4 pl . 
"1 & ©. 
In Treſpaſs the Deſendant juſtified for Common in a ca ſte Soli, and becauſe it hehnged to the Bi þ of N. 


and the Ten pry alties ave ſeiſed into the King's Hands, pending the Writ, therefore the Defendant ſhall 


have Aid af the K irg before Iſſue joined, as he ſhould have where the King is Party; 
Br. Aid det Roy, pl. 108 cites R. 3. 13. e King * y ; Quod Nota. 


6. But ff q Bi ſhoprick be full of a Biſhop at the Time of Suit, he Br Aid, 
hall not have Aid of the King; for there the Biſhop with his Chap- 1 
ter may charge the Church without the Ring. 11 h. 6 9. 49,7% 

| n cites S. C. 

J. So ik the Patron be in Ward to the K in rſon have Br. Ad, pt. 

Aid of the Patron and King. 11 Þ, 6. = „ 192. cites 


- . | 8, C. 
and that he ſhall have it of the Ordinary alſo— Br. Alt del Roy, pt. 105. Aud,” Jas P. 
Nnan | 8. In 


* 
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- 


Br. Aid 8. In an Aiſiſe a ainſt the Preſentee of the King of Parce] ,\\ 1, 
de Roy, pl. (;lebe, the Parſon ſhall have aid of the King, tho the king 414 
d. enges the reientation but hac vice, 43 All. 13 adjudged, Qu cc. 


Brooke ſays ; 
that — ſcems that the Parſon of a Church has not properly the Fee Simple as Eiho s 


——- Br. Dean &c. pl 14. cites 8. 2. — Fitzh. Aid de Roy, pl. 95. cites S. C. 


Di. The Dean of a Free Chappel of the King of the Collation ot the 
Fol. 189. King, ſhall have Aid of the King. 33 E. 3. Aid del Roy . 


de A 10. A Parſon appropriate ſhall have Aid of himſelf and of the Orgj. 
Sc nary. 25 E. 3. 39. aDJuDged.. | 


Re. * 11, A Parſon ſhall not have Aid of himſelf being Patron. 7h. 
pl. 10 cites 6. 41. 


Br. Counter- 12, But he ſhall have Aid of himſelf and another, being Joint-Pa- 


7 IA, trons, 7 . 6. 41. 


cites S. C. 


* Br. Aid, 13. He ſhail have Aid of the Patron, tho he be Plaintiff in the Ac 
pl. 135. <= tion. * P. 6. 11. 18 E. 3. 28. adjudged. || 22 E. 3. 3. 34 E.. 
ingly _— Ald del Bop 11. adzudged. 3 B. 2. Aid vel Roy 116. adzudged. 
Firzh. Aid, 26 E. 3. Annuity 32. adzudged. | 


| 68, cites f : 
See (Q) pl. 9. S. C. + Firzh. Aid, pl. 141. cites 18 E. 3. 25. S. C. || Firzh, 


C. 
Aid, pl. 3. cites 8. C. See (X) pl 27.8. C. See (Q) pl. 10. S. C. 


Br. Aid, 14, Atd ſhall be granted of all choſe who have Power to charge the 


F — Church. 11 D. 6. 9. 


admitted —Firzh. Aid, pl. 69. cites S. C. | 
In Annuity againſt a Chantor of Exeter, Parſon of B. upon Compoſition made between the Prede. 
ceſſor of the Plaintift and the Predeceſſor of the Defendant, by which the Defendant's Predeceſſor 
ted the Annuity to the Plaintiff's Predeceſſor, and his Succeſſor, for Tithes which was confirmed 

the Patron and Ordinary ; the Defendant ſaid that the Biſhop of Exeter is Patron of the B:nefice 
charg'd, and that his Temporalties are ſei ſed into the King's Hands, and prayed Aid of the King, and: 
of —ç Biſhop as Patron and Ordinary, and of the Dean and Chapter, becauſe this Parſonage belongs to 
the Chantor as one of the Chapter, and had it de omnibus; Quod Nota. Br. Aid, pl 18. cites 40 


E 3. 3. 


As if a Prebend, of which the Biſhop is Patron and Ordinary, he 


IS. 
58. E. for to have Aid, he ſhall have did of the Biſhop, and the Dean and Chap- 
8 ter, becauſe without all theſe the Church cannot be charged. 11 h. 


Dean and 6. 9. ADJUDgeD. t 25 E. 3. 54. adjudged, altho' this be of che ſeveral 
Chapter are Poſſeſſions ot the Bithop. In 33 E. 3. Aid del Roy 103, Jt is ſaid that 
2. 22 he ſhall have Aid of the Dean and Chapter, wichour mentioning the Bi- 
741. circs an this is latd per Fil. 

S. C. —— | 

Fitzh. Aid, pl. 69. cites S.C. f Fitzh. Aid, pl. 10. cites 8. C. 


D.25.b. fl. 16. In an Annuity -againſt à Parſon, he ſhall have AM of both Pa. 


25 r trons, being Coparceners. 


admitted. 8. P. per Cur. Obiter Noy 11. and cited D. 26. 


=o 2550. 17. So if the King and common Parſon are Coparceners of an Ad- 
reed ac. 10 W. on, tho" the King ſhall have all the ations alone, yet the 
cordingly Parſon ſhall have Aid of both. Trin. 3 Jac. B. N. in Harris's Cale, 
per Cur. per Popham. „ | 


L 18. In 


= ww. * 
Te” "I g 4 
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— nr 
Aid, 


In an Annuity againit an lacumbent, if he ſays that A. and B. Br. 


. of the Manor ot D. to which this Church was appendant, * cites 


. zn Accord was made between them to preſent by Turns, and A. fh gf ha 


and of the 


preſented him, pet he ſhall have Aid of both Parrons. 22 Hen. 6. 47. Aid of them, 
Ordinary ſurmiſing that he found the Church diſcharged ; By the beſt Opinion. —Firzh. Aid, pt. 5 6. ; 


cites s.C 


19. So if one Coparcener preſents by Turn, the Incumbent ſhall have * P, and not 


Aid of all the Coparceners. 22 P. 6. 47. Curia. Ao: > i 
ed him. But Poole denied it, and after nothing of the Matter was enter'd, therefore quzre Br. Aid, 
88. cites 8. C.—Firzh. Aid, pl. 76. cites 8. C. & S. P. and ſays it was affirm'd in a manner by all 


Juſtices. 


20. In an Annuity 2 20 2 Parſon Appropriate, he ſhall have Ald of 
himſelf as Patron. 8 R. 2. Annuity 53. adjudged, 


E 


(Z) Of the Ordinary. | 4nd of the King or Patron 
: | together. | 


1. DE Parſon in an Annuity ſhall Have Aid of the Guardian of Br. Aid, pl. 
che Spiritualcies Of the Biſhoprick, the See being vacant. 31 Ne Cites 


Þ, 6. 10. udzjudgeb. Firzh. Aid, 
| | ein 8. CG. 


2. I the Parſon be to have Aid of the King as Patron, and of Noy 11. 
the Ordinary, he ſhall oc upon Prayer have Aid ot che K ing only, 8 f. & 
without the Ordinary, wirhour praying in Ald ot both together; for cor dial 
otherways the Plaintiff may be delay'd again after, which is not agreed? for 
reaſonable, Tr. 3 Jac. B. N. Harris's Cale, Per Curiam. it had been 


wy no Diffe- 
rence if a common Perſon had been Patron. 


i 


(A. a) In what Actions they ſhall have Aid. Aid by N 
fly 0717 Coparceners. — 


. IN aScire Facias upon a Fine, the Tenant. ſhall have Aid of her 
Coparcener, tho' this Aid be in Lieu of a Voucher. 16 E. z. 

Aid I 

* 


o. adjUdged. 33 E. 3. Aid del Roy 109 adjudged, 

«4M 0 1 Meine 18 a Fe jo 8 
ere allotted in Purparty, in Allowance of other Land, ſhe ſhall 

Aid of her Coparcener. 3 E. 2. Atd 163. adjudged. = 4 
3. In a Writ of Admeaſurement of Paſture againſt a Coparcener, 

(as is intended as it ſeems) the ſhall have Aid of the other Coparce- 


* 


m 25 2 Md She aDJuDgeD. wail rave fy of the 
is ui in Vita one C.oparcener the other. 30 Firzh. Aid, 
E. i. Ninere Cornubie 179. adjudged,  *' | pl. 199.8 F. 


x. It. Cornub. and ſeems to be S. C. only that the Word (Aid) is omitted. 50 K 


5. In 
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ant one Coparcener for holding Con. 
Att bf the other Coparcenet, E. 


hep s 3. Zu A oo Warrahu)' 
be E. faite Ol the 1031 hat 
a 33 b. U. 


3. 9. Ro- , djtioged. Co. 9 Ah. Ste, Bar. 28. b. 2 E. 3. B. R. 1; 
Sers Ge, 128, adzubger in a Wit of Error. Kot, 


and the | £3 
arc not 15 many Fol. as 55. of that Year in the Vear- book. 


6. In a Formedon of a Rent againſt ane Caparcener, after ban. 
tion, ſhe ſhall have Aid of the other Coparcener, tho the Bent be 
only in Oemand. 8 K. Ald del Roy 116. adjudged, | 

». It c Coparceners make Partition, and afterwards in Præcipe quod 
reddat againit the one, the prays Aid of the other, who 1s returned 
warn'd, and makes Default, yet the other who prays in Aid ſhall de. 
raign the firſt Warranty as well as if her Companion had come, and the 
other ſhall have Pro Rata againſt her, and ſhe who made Detault thall 
not fallity the Recovery. Br. Garranties, pl. 55. cites 4 H. 7. 2. Py 


Keble. 


(B. a) lat Coparceners [or Alienee of one | ſhall have 
Aid. In reſpect of the E/tate. 


. DERE a partition is made without Title of Coparccnatz, 
plea de Aid, tho” vy this they are Coparceners by Eſtoppel between them- 
pl cites ſelves, yet they ſhall not have Atd the one of the other; for they ſhall 
Fitch, Coun- . delay the Oemandant, who is a Stranger thereto by this. 1 


terple del V. 4 60. b, 
Aid, pl. 15. cites S. C. 


Fitzh. Aid, 2. As ff two intrude after the Death of their Father, who was but 
bite Mien, Tenant for Lite, and make Partition, they ſhall not have Aid the one 
13 E 3. S C. Of the other, becauſe they have no Right. 1) E. 3. 47. 


Fitzh. Aid, 3. So if Baron and Feme are ſeiſed to them and the Heirs of the 

pl. 136. cites Feme, ſo that the Baron hath but for Life, the Baron dies, and his 

S.C. Davghten any + che tan 4 any oe Uh without 
ay ing Claim to the Eſtate, yet they ſhall not have aid the one of the 
other, becauſe no Right is to them deſtended. Contra 17 E. 3. 46. 
b. adjudged, for the not laying Claim. 

Br. Aid, pl. 4. If two Diſſeiſors make Partition, and die, the Heir of one ſhall 


48 cires not have ald of the Heir of the other, 11 Hen. 4. 60. b. 


S. P. does not Clearly appear. Fitzh. Counterple del Aide, pl. 15. cites S8. C. 


8 * wad So 4 Rr by Action er Put 2 Title, _ 
2 all not have other a artition, tho” between them 
4% dic kkides they ate Coparreaers by Eftoppel, x: h. 4 61. 


8. C. — 
Br. Aid, pl. 48. cites S. C. 


* Fitzh. 6. Bur if two Coparceners have a Title Anceſtrel, and enter where 
Counterple their Entry is not lawful, ant make Partition, yet they ſhall pave 9 
15, cies one of the other. 11 D. 4 80. b. 717 Edw. 3. 46. b. 

+ Fitzh. Aid, pl. 136. cites 8. C. 


n, As 


eee Pa; 


— —-— 7ꝛðEp — 2 2. 
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e if they enter upon a Deſcent, and make Partition, Aid lies, Fir-b. Aid, 
- having a'Rigyt Anceftrel-by Deltent. 17 Edw. 3. 46. b. 39 Cum. pl. 126. ches 


8. C. 


— 


* Fin an Ad terminum qui præteriit, ff the Writ ſuppoſes them Te- 
nants by their Anceſtor, tho the Anceſtor had bur tor Lite, and his 
Daughters entered UID made {Hdrticton, yet they ſhall have Atd the 

one ofthe other. «7 Thw, 3. 47. b. 

9. M Tenant in Tail leaſes tor Lite, and after aliens the Reve rſion to Pr. 
another by Fine, and dies, and Ins Daughters enter atter the Death ot IEA 
the Leilee as Coparceners, and mae Partition, in a Scire Facias to *Br. Aid, 
execute the Fine (tho this be to defeat the Cauſe of their Prayer, y!. 55. cites 
-and their Encry is nor lawtul, but becauſe they have a Righc Ancel- 4 cf t. 
trel,) they ſhall have Aid the one of the other. Contra 2: Edw, cite, S. C. 


b to [So] if Tenant in Tall teaſes for Life, and aliens the Rever- Br. Ai, pl. 
ſion by Fine, and oics, and his Oaughters enters after the Death 35,<__ 
of the Leſſce as Coparceners, and the one takes Husband, and has Pizzh. Aid 
Iſſue, and dies, and after the other dies, and a Scire Facias to execute pl. 21. cites 
the Fine is brought againſt che Tenanc by the Curteſy, and the other S. C. 
Coparcener, the Coparcener ſail have dim of the Heir, becauſe they 
are in by Deſcent, cho' the Euctry ot tneir Anceſtor was not lawtul, 21 
Cow. 3. 15: | g f | 
11. If two enter as D9pitceners, having no ancient Righr, and Br. Aid, pl. 
die ſeiſed, their Heir hull have Atd one of the other, becauſe they are es 
in by Deſcent. 21 EO. 3 15. will prove this. | Pitzh. Aid 
12. Jf two Coparcecners make {-2artition, and a Seigniory is allot- pl 21. citcs 
ted to one, and attet the Tenancy eſcheats to her, ſhe ſhall have Aid S. C. 
-after of her Siſter, for this Tenancy comes in lieu ot rhe Seigniory. 
16 E. 3. Age 26. per Thorpe. . 
13. It is no good Countetplea of Aid, that the Anceſtor by wham 
they claim did nor die ſeiſed, for if he had a Right, tho" he did not 
die ſeiſed, pet Aid lies. Contra 29 E. 3. 6. b. but Auæere. * 
14. In a Cui in Vita, if 4 Sons, Coparceners in Gavelkind, ure. Gee (E. 8) 
. youched upon the Warranty ot their Anceſtor, and 3 of them make * 
Detault alter Default, by Which Seiſin of the Land is awarded for three 
Parts, and the 4th. enters into Warranty, he ſhall. not have Aid of 
the other 3, becauſe the Land in Demand never deſcended to them 
trom their Anceſtor, and the Charge 15 now Irren the other 
have loit their art, and tt he ſhould have Atd 1 55 he ſhdui 
recover allo pro Rata agatnff them for his Patt, and ( he ſhoutd 
not lole fo much as the reſt. 19 Edw. 2. Aid 172. adjudged. 
15. No Coparcener ſhall have Aid unleſs there has b&en a Partition Firzh. Aid, 


between them. 19 Hen. 6. 78. b. 17 Ed. 3. 47. . cites 


See (E. a) pl. 3. S. G 


16. But after Partition one Coparcener Hall have Aid of the other. Br. Aid, 

17h Hen. 6. 2. 1 17 E. 3.47. | N 5499017 e 

Fuch. Voucher, pl. 35. cite S. &. f Fitzh, Aid, pl. 136. cires Mich. 19 E. 3. S. C. 
15. Coparceners ia Gavelkind chall have 


id one of the other, 7 S=cciey 
pen. 4 22.6, +17 Edw. 3. 12. b. . n pd 906 oh 
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Br. Aid, pl. 18. Ik there are two Coparceners, and one releaſis to the other 
$7,996 who is alter unpleaded, the ſhall pouch her Siſter who releaſed fx 
vouched her til 3 Acceptance of the Releaſe does not deſtroy the Peibity of Cy 
Siſter b Parcendry, 21 E. 3. 27. 


this Releaſe ; 
of the one Moiety, and prayed Aid of her for the other Moiety, becauſe this countervails a Partition 


in Law, and ſo is the Opinion of the Court there.—— See (C. a) pl. 2. 8. C.— (E. a) pl. 6.5. C. 


„ 


S. P. and al- 19. Tf there be Tenant in Tail, the Reverſion expectant to her and 
2 her Siſter n Coparcenarv, and ſhe ts tinpleaded, ſhe ſh1!l noc have Ji 
of her Coparcener, becauſe ſhe cannot recover pro Rata, nr 


two cannot 4 1 — 

join in v94ch over tor this Land, becaule ſhe is not ſeiſed of the Tail in Co. 
uc r, I . + . . * 

Lerche,, parccnary. 2 O. 6. 16. adjudged 

is a Stranger to the Eſt.tz, and therefore per Cur. he ſhall not have the Aid; by which he vouched 


himſelf and the other as Heirs of the Denos, by reaſon of the Reverſion to them deſcended. Br Aid 
pl. 6. cites S. C. Fitzh Aid, pl. 5. cites S. C. Co. Litt. 174. b. S. P. and cites S. C See 
(D. a) pl. 1. S. C. | | 


«Fink. 8. if Coparceners make Partition, and one aliens, the Alicne: 
del Aid, pl. Mall nat haze dia or the otyers, * 1: Pen. 4. 23. It leems 32 
i EW, 1. 178. intended the Heir of the Coparcener ohn nade the 


14. cites 11 


H. 4 22 Partition, tha he pleads he has the Eitate of one of the Toparce: 


e 
Br. Counter- ners. . a 
pe de Aid, pl. 24. Cites 1 Aid, pl. 46. Cites 8. 4 1 Fitzh. Aid, pl. 178. cites 


aſch. 32 E. 1. aud ſcems to be the Cale intended by Roll. 


* Br. Aid, 21. So it alter Feen ſhe purchaſes, ſhe herfelf ſhall nat have Aid 
pl. 45. cies gf the other, becauie ſhe comes in by the Alienee, and not ia Privicy 
they were Ol the Copaicenaty. * 11 Den, 4. 22. b, aduvgen, Contra 18 E. 


adjourned to 3. 65. 
another 7 4 | 
Term, at which Day it was awarded that ſhe ſhould anſwer without the Aid, becauſe ſhe is i of 
other Eſtate, and canaot have the Voucher or Warranty paramount, becauſe ſh js not in as /leir. nur 
can ſhe recover pro Rata, oecauſe the is now Purchaſor, and ſo no'ds not in Coparcenary —— Firth, 
Counterple del Aid, pl. 14. cites S. C. Br. Counterple del Aid, pl. 24. cites S.  — The Co- 
parcenary between them is determin'a ; for now ſhe is in of other Eſtate. Br, Coparceners, pl. 5. cites 
S. C. 8 Rep. 7 5. b. cites 8. C. accordingly, | | 


RA 22, But after an Alienation, if the Coparcener comes to the Land 
Fol. 183. again in Privity ot the nrſt Eſtate, ſhe thall have Aid, 11 Hen. 4 


Firzh. Coun- 22 b. j | | 
terple del Aid, pl. 14. cites S. C.-—— Br. Aid, pl. 46. cites S. C. 


*8.P. and 23. As it her Alienee with Warranty vouch” her, and ſhe enters into 
1 * Warranty, ſhe ſhall have Aid of the other, becauſe now ſhe comes in 
in] Privity of the firſt Eſtate. 1x Pen. 4. 23. f 43 Edw, 3. 23. 


4 22. one | 
Zoparcener 18 Ed. 3. + 3. 31. admitted. 
who made a = | | 
Feoffment after Purparty and retook Eſtate in Fee, was ouſted of the Aid; Quod nota. — — Br. Aid, 
pl. 27. cites 8. C. Br. Counterple de Aid, pl 5. Cites 8 C. but cites 11 H. 4 22. Contra, there- 
fore Brooke ſays, Quære if there be not a Diverſity between the Feoffee himſelf, and the Son of the Fe- 
fee. f Br. Aid, pl. 46. cites S. C. + This (3) ſeems too much. | 
If the Feoffe of the Coparcener be impleaded and vouches the Feoffor, ſhe may have Aid of her 
Coparcener to dereign the Warranty Paramount, but never to recover Pro Rata againſt her by Force 
of the Warranty in Law upon the Partition. Co. Litt. 174. a, —Hob. 21. Hobart Ch. J. ſaid that ſhe 
may dereign the Warranty Paramount, as if ſhe were in on, and cites 43 E. 3. 23. And Ibid. 
26. Hobart Ch. J. ſaid ſhe may pray in Aid of her Fellow, and either have Pro Rata upon the Lofs, or 
vouch over with him upon the Warranty Paramount. 


0} © LI. 


2.4, 90 


es 2 


80 if one Coparcener aliens with Warranty, and takes back Firzh. Cont 
or Lite, and being impleaded prays in Aid of the Alienee, and he terple del 


Aid (of a Common Perſon.] 3 


couches her, and the enters Into Warranty, ſhe ſhall have Aid of the 4 IX 
11 pen. 4 23. | 
«ns Partition be made between 3 Coparceners in Chancery, and Br. Aic, 
one Coparcener in a Mrit of Error reverſes che Partition tor In- pl. 173 gits, 
vality, and hath the Manor of D. aſſign'd to her for Equality, and - Ne _ * 
= d her Heir aliens the ſaid Manor, and after another of the ſaid yg} © 


, an | i i 
— rceners brings a Mrit of Error upon the laſt Judgment againit the moned, and 


1 and Lertenant, the elt, tho he hath nothing in the Manor, ſhall came nor, 
have Aid of the 3d Coparcener, wyo is not named; for he is made . 
Privy by the Writ. 42 All. 22. adjudged, ws ded 


to anſwer 


alone. — Br. Error, pl. 131. cites S.C.——Fitzh. Aſſiſe, pl. 349. cites S8. C. 


26. Ik there be two Coparceners of Land intail'd, and they make 
Partition, and after one leates her Part for the Lite of the CLeſſee with 


Warranty, and the Leſlee being impleaded vouches her, and the enters 
into Warranto, ſhe tall Have 410 of yer Siſter; tor now ſhe comes 
in in Privicy of the firſt Eitace. 14 Edd. 3. did 24. adjudged, 

27. The ſame Law if ſhe had made a Feoament in Fee with War- 
ranty,, and the Feoffee had voucied qc. tho the Eſtate which ſhe gave 
be higher than what ſhe hav, Contra 14 Edw. 3. Aid 24, Mer 
Pole. PF | ; 

28, Ik after Partition one Coparcener leaſes her Part for Lite, [tg 
one] who is impleaded, and ye vouches his Leſſor, who enters into 
the Datranty, ſhc ſhall have did of the other Coparcener. 

29. Tf a Man leaſes Land tor Liie, and dies, by which the Rever- 
fonin Fee thereot, and other Lands, deſcend to two Coparceners, and 
they make Partition, and the Kev erſion is aſſigned to one, and for the 
better Allurance of this Partition, the other paſſes the Reverſion to 
her by Fine, and after ſhe who had the Reverſion is impleaded, the ſhall 
have Aid of her Coparcener, becauſe the Anceſtor died ſeiſed thereof, 
and this deſcended to them, of which they had made Partition, and 
the Fine was only levied tor the better Aſſurance of the Partition. 18 
Edw. 2. Atd 171. adjudged. | 

30. In Aſſiſe it is ſaid, that after the Plaintiff is put to ſue to the King 

or Aid of the King granted to the Tenant, or the like, there the Proceden- 
do ad Captionem, Aſſiſe, or Ad judicium, ought to accord with all Pleas 
and Originals, and of Tenants, and of Names. Br. Procedendo, pl. 7. 


cites 22 All. 28. 


(c. a) Of whom it ſhall be granted, [ Coparceners.] 


* Coporceners make partition, and one aliens her Part, yet the *Br.Counter- 
. other Coparcener ſhall have Aid of her, for her Act ſhall not pre- ple de Aid. 


pl. 2g. cites 


U. 
Judice: the other. 11 Pen. 4 23. 29 Edw, 3. 24 Edw. 3. 37; 8 
Aich. 2:A1d del Roy « 15. adjudged. - Che Tauſe there is ro dereign 5 C 
the Warranty Paramount, but it is there agreed ſhe ſhall nor have Firzh. Coun- 


in Value to Rata of her that bath aliened. N gb / 
/ | Aid, f pl. 14. 


22 "4 + 22. 8. C. See (B. a) pl. 20. 21, &c. S. C. t Fitzh. Counterple del Aid, pl. 


Ll 
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+ Br. Aid, 2. If there be tuo Caparceners, and the one hath relcaſcd 0 
E r other in Fee, alld .after the to whom the Keleale was made is im. 
Sce (E. a) pl. lead ad, ſbe hot have Atd of her Difter tor her oon Moterp, cho li; 
6. 8.C.— herlel! was Party to the diveſting the Eſtate out of her Siſter; for (hy 
(B. a) pl. 18. ſhalt have Aid tor the Voucher Paramount. 21 Ew. 3. 27. 
S. C 3. 41 two.Copatceners make Farcitiov, and the one rakes Husbarq, 
and bath luue which dies, and after ſſhe] dies without Itive, by Which 
the Husband is Tenant by Curteſy, the Kcverſion to the other Copar. 
YAL\D cener, who is impleaded for her Motery, ſhe ſhall not have aid ot the 
* Fol. 184. Tenant by the Curteſy, becaliſe He is * Scranger to the BIOod, ani haldg 
not in Coparcenaty, and the Reverſian is in her who prays the At, 
16 Cw, 3. Ald 129. adjudged. 19 Edw. 3. Ald 144. Curia. 

4. So in this Caſe aid lies not of Tenant in Dower. 16 Chi. ;. 

Aid 129. Dor Suintatd. | f : 
„Orig. is 5. Bur in thele Caſes. i! the Reverſion had been in the Heir of the 
(en) and ſo other Coparcener ho bied, or in a Stranger, Aid would have lain c| 
miſprintes Tenant by the Curteſy * or Dower, and he in Beverſton ts hare 

had in Dalue. 19 ED, 3. Ald 144. agreed. 

6 Tf two Coparceners make Partition, and the one takes Husband, 
hath Iſſue, and dies, by which the Husband is Tenant by the Curte: 
„the Reverfion to the Jfive, the ocher Coparcener bentig tnipicaaca 
all have Aid ot the Hlisband, I enant by the Curteſ), aud of the 30 
ſue. 33 Edw. z. Aid del Roy 109. adhudged. 


(D. a) Aid of Coparceners. Cauſa efficiens. 


* Br. Aid, i] ve Prayer in Aid by one Coparcener of the other, ts for tio 
| 46. cites Cauſes, one ro have in Value Pro Rata againſt her Cv 

Br. Counter. JACCENer, in Cale the loſes, the other to have the Warranty Paramount 

plea of Aid, in COMMON in S rd of their Eſtates. 46 Edw, 3. 31. b. 11 

p24 cites = 4+ PR t 2 Hen. 6. 16. 17 Ew, 3. 47. ** 21 Edw, 3. 14. b. #2 
| 5. 


t Br. Aid, 
pl. 6. cites 8. C.——Sece (B. a) pl. 19. S. C. ** Br. Aid, pl 65. cites S. C. + Br. Aid, 
pl. 7. cites 8. C. J Orig. is 226. but is miſprinted, and ſhould be 22. b. pl. 45. 


S. P. Co. 2. One ſhall have aid of the other, tho' there can be no Recovery 


Lift. 174.2. in Value, it the Warranty Paramount may be deraign'd thereby. 21 


Edw. 3. 27. admitted. 8 Rich. 2. Aid del Roy 115. 


— 


(E. a) In what Caſes. Aid by Coparceners. 


partition, and after one is impleaded, be 
Aid of the tel. 2 Pen, 6. 7. . ** 17 Edu. 


* Br. Aid, 1. IT Coparceners make 
eros * Tail bave 


** Fitzh. 3 47- 
Aid, pl. 136. a 4/566 4136 
cites Mich. 1) E z. S. C-—Br. Aid, pl. 112. cites 40 AM. 24. . P. 


2. ft 


* 
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et 
2 


| tion. 17 COW. 3. 47. Pl. 136. cites 
| & Mich. 17 
| $3. 8. C. 


3. One ſhall nor have Atd of the other before Partition 
in Deed or in Law. 29 EDW, 1. b. 2. 4. 
4 Bur if one Coparcener rakes Husband, hath Iſſue, and dies, in a Br Aid, pl. 
Precipe apainſt-rhe Tenant by the Curteſy and the other Coparcener, the * Dong 


1 
C 


zarcener ſhall have Aid of the Heir who is Coparcener of the Re- Pan ay, 
verſion with her, tho there be no Partition between them; for the pl. 21. cite, 
Teuancy by — hath in a manner made a Partition. 21 Ed. © C 
14 b. 15. 0) . | | — 
5 And in this Cale, for the ſame Reaſon, the Tenant by the Cur- "2 po 
nf ſhall have Aid ot the Heir in Reverſion, for the Meaknels of his „ rr 


„ 21 Edw. 3. 14. b. adjudged, EE 
Cate | * 8 Fitzh. Aid, pl. 21. cites 5. C. 


6. Tf two Coparceners are ſeiſed, and the one releaſes to the other, Br. Aid, pl. 
and after an Action is brougyt again her to who.n tye Releaſe was cles 
made, the thall have Aid of her Slilter tor her Yotery, cao no Parti- B., Coun. 
tion Was made between them, becauſe this &eleate nath in a manner terple de 
made a Par tition Of their Moleties. 21 Ew, 3. 27. Voucher, 


pl. 29. cites 
S. C. See (C. a) pl. 2. S. C. (B. a) pl. 18. S. C. 


J. If Land deſcends to two Coparceners, and one enters claiming Br. Aid, pl. 
the Whole to her own Uſe, and atter the other releaſes to her in Fee, 67. cites 


if the be after impleaded, the ſhall not have Atd of her Siſter for her 7, 
own Molety, becauſe * the Releaſe enures by way of Excinguiſhment, , 


and ſo this does not amount to a Partition. 21 Ed. 3. 27. 
£34 ſcems to be 


contra where one enters in the Name of both; for this is a Partirion in Law, and countervails Entry 
and Feoffment for a Moiety; and ſo is the Opinion of the Court there, by which they took Iſſue upon 
the Entry. Br. Counterpie de Voucher, pl 29. cites S. C. accordingly. g | * 


— 


8. In a Cui in Vita, if four Coparceners in Gavelkind are vouched See (B. ) 
upon the Warranty ot the Anceſtor, and rhree make Default atter De- — * 
tault, upon which Seiſin ok three Parts of the Land is awarded, Aid 1-2. 
and the tourcth enters into Warranty, he ſhall not have Atd of the adjudged. 
other Coparceners, becauſe chey were not Parceners of the Land 
demanded. | * " 5708 
9. Jf one Coparcener aliens her Part, and after the other is im- + In F:-e- 
eaded, ſhe ſhail have Atd, becauſe this Altenation is a Partition tn 4» che Je. 
Law. 29 Edin. 3. 2. * 38 Edw. 3. 20. h. ſaid that it had been ad- %, —_ 
judged 8 Rich. 2. Aid del Roy 115. adjudged, Contra + 38 Edw. 2% an 
3, 20, b. | | ſhew'd How, 
1 | | 7 i SY :  __ (viz.) to him 
and to one K. <vhich K. of her Purparty enfeoffed W. and fo held ſhe with K. in Purparty, and pray'd Aid 
oK Per Finch, by the Alienation of K. ſhe has nothing of which you may recover Pro Rata, and in ſuch 
Caſe you Fer have the Voucher Paramount alone, and ſhall have the Warranty alone; and Knivet agreed 
by which the Tenant pais'd over. Br. Aid, pl. 61. cites 38 E. 3 20.— Firzh. Aid, pl. 107. cites 
S. C. by Belk. + Firzh. Aid, pl. 107. cites S. C. Knivet ſaid, he knew not how they could 
have Aid, by reaſon &c. and thereupon Iſſue was taken upon Ne dona pas &c. 


10. 80 ff one Coparcener recovers her Moiety in any Aſſiſe againſt * See Co. 
the other, ſhe ſhall have Aid; (for this is a Recovery with a Par⸗ = os 

tition, as is intended;) for this is a Partition in Law. 29 fene 061, 
w, 3. 2. . a | _ of : 
racron ar 


Britton, as to ſuch Recovery, being a n Law; and Coke ſays it ſeems reaſcnable that it 5 not 
pp | a Parti- 


* 4 899 * — 


7 one Coparcener ſhall not have Atd of the other before Parti- Fitzh. Aid, 
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« Partition; 1 


os 
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udgment according to his Plaint, and that was of a \ Moiery, 


mg in Benn ; and the nnn Warrant to make 
IRS IH ep. 13. 2. 8. F. 1 8 


and not 
eralty, 


tt. Tf one C as te Aid of Peron ho a 

Fe 1 is n al * ſye er hove Jin, for 33 
it tor a Partition come £9 defeat the oſſeſſi 
of the Difletſgr agauitt this Agreement. 29 Som. 3. 2 m Bit 


k. 
ige der if Kae dit and not x other (admit this 


12. If one C Co z aber 
Ju ns Dili 13 ee in Law. F the other 


—_— 18 dilleued ; 


(F. a) At what Time it ought to be demanded. 
Firzh. Aid E ought to demand tt the firſt Day of the Term * he begins 
* —4 AS | H to plead. 2 Hen. 6. 5. b. 

Fhab. Aid, Jf a Plea be adjourned from one Term to another, in the other 
de Roy, pt. Tin? he ſhall not have it. 3 Hen. 6. 5. b. 


8. cites S. C. 
P. For it ou 5 to be 2 in the former Jorma and before Plea pleaded. F. N. B. 153. (F) in 
the new Notes thicre (b) cites 8 


3. In an, Avowry for a _ reſerve& upon a Partition, ff 
Plaintiff challenges the Avoury he ſhall not habe Ay as L eflee fo 
Life of him in Reverſion. 16 Ed. 3. Aid 128. adjudged. 

4. Na Man be ouſted of fd tor one Cauſe, he may have other 
Cautfs im Jnfinitum che fame Term to have Aid. 3 Hen. 6. 5. b. 
Ejectione Firmæ, after Not Sully pleaded, and in another Term 
as Deen ant prayed in Aid of the King's Leſſees for 99 Years of his 
Dutchy Landon uſt for the Queen, and as Bailiff to them, and it 
was denied by the Court. Hard. 179. Paſch. 13 Car. 2. in Scaccario. 
Anderſon v. Arundel. 

6. A Writ of Dower was brought, and the Tenant pleaded Fointenan- 
cy as to Parcel, and Judgment was given that he anſwer over, atter 
which the Tenant prays in Aid of his 3 Daughters, ſhewing that himſelf 
was but Tenant by the Cutteſy, and the Reverſion in his three _ 
ters. Per Cur. Aid is not demandable in another Term after Ju fa) 
to anſwer over. 2Jo.6& 8. Paſch. 23 Car. 2. C. B. Cobham ady) 
v. Tomlinſon. 
J. In Perſonal ASions Aid cannot. be prayed in another 'Term after 
Imparlance, becauſe there it is Ad Ref — Bang and after ſuch 
Re Gra ba Aid lies; Per the Ch. Baron. Hardr. 179. Paſch. 13 


G a) At 


TS 
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8. a) At what Time it {hall be granted. Where be- 
nn Int "fore ally P lea pleaded, and where not. 


1 N a RKeplevin brought by Leſſee for Life, if the Defendant a- 
| 1255 upon MW“. as upon nis Tenant, and the Flaintitt pleads that 
W Teafed ro him tor Life, he ſhall not have Mo of 19. betore any 
Pra plended. 32 Ed1w. z. Aid 41. adjudged. Contra s Hen. 2. 
| . eed, Bur if he 1 4 Hors de ton Fee, ye ſhall 
have Aid dum in Reverſion, 32 Edw. 3. Aid 41. adjudged, 
2. In Treſpaſs by Leſſee tor Years, if the Detendant avows upon 
J. S. 2s upon his very Tenant for cextàin Services arrear, the Hlain⸗ 
fl not have aid of J. S. before any {lea pleaded. 8 Rich. 2. 
117. ad}\uDdged, becauſe it is but a Termor, and bas 


Id (it ſeems not to be Law.) 


ALY 
(* Fol. 186. 


Fitzh. Aid 
de Ray, pl. 
118. cires 
Paſch. 8 R 
- . 008 
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(H. a) At What Time it fhall be granted. Before 
Ihae who thall have Aid. 


. A Bailiff ſhall not have Aid before Aue. 43 Edw. 3 13. b. om A 
n i S. C & S. P.— Bendl. 180. im pt. 224. S. P. in Marg. 


4 aud ©. 46 Eb. xx. h. where the Kine is, whether it be the S. P. in ref 
Freetiold of — 1 6 = ere? | 1 . 4 
er pl. 33. cites 
ml 0241 153% | 8 C. but not before Lie. 
: 3 $a of the Servant. 8 Den. 4. 14. 8 P. per 

| Aua, pl. 45; eites8 H. 4. 17. 8. see (ll) yl 3. 8. C. 


e e E. r er 
im and his Feme in the Right of the Fema. 43 26, cites 
Gu. % R i a BEE D— 


. Blit.otherwiſe it. is if he bao the Hates car | | x 8 
thy Feme. - 29-Edw. 3 446. ly, as in the 


6& Mt a Reglevia by the Husbend; if the Avowry be made u 
Stranger, the Husband may ſay that he hath „ in the Right 


of 


— 
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—— — — — — — — | r 
ot his Wite, is Tenant in Dower, the Remainder over to a Stran- 
ger, and ſhall have Alu of his Wite before other Plea pleaded, 19 
Edw, 3. Aud 143. ad) Ent . 
J. J« a Replevin, if the Deſendant avows upon the [2lainttf tor 
certain Services as Bailidf ot J. S. to which the Plaintin ſays, that a. 
whole Eſtate the Defendant hath in the Seigniory, releaſed to B. hoſe 
Eftate be bath in the Tenancy, the Plaintiff [Detendant] ſhall have 
Abd of J. S. without more Pleading. 24 Edv. 3. 25. 
Firzh. Aid, g. 80 if the Bailitt avows upon the Jan .for Services, and the 
- ces Plaine craverſes che Seilin, pet the Bailiff ſhall not haue {4a beioce 
: Tſluc aimed. 30 Cdw. 3. 19 adjudged. 
Br. Aid, ol. 9. In Lebt for the Artearages of an Apnuity againſt a Parſon, if the 
4. cites S. C. Defendavt ſays he ound the Church diſcharged, he ſhall Have (id be: 
not o F. tote, any Pica pleaded. 2 Hen. 6. 8. b. adjudged. 
S. P. but 10 In a Replevin, if the Detendant avows wr Damage-Feaſant, as 
otherwiſe it jn the Right ol his M ite in certain Lands, he ſhall not have {ir be⸗ 


is per Moile tore, Iſſue joined. 7 Edw. 4 2 b. Curia. 
in Avowry | | | | 
by the Baron for Rent-Service or Suit of Court in jure Uxoris, or of the Claimpf a Vil'cin in Homine 
Replegiando in Jure Uxoris ; for theſe arc real, and the Damige-Feaſint is perſonal. And per Dinby 
and Catesby, if a Hail'f juſtifies or makes Conuſance in jure Magiſtri for Rent or Sc: vice, and the 
Plaintiff pleads a Releaſe of rhe Maſter, the Hai iff ſhall not have Aid of his Miſter before Ifluc joined. 
Contra per Moile. Br Aid, pl 129. citesS. C. ——Fitzh. Aid, pl. 88. cites 8. C. | 


11 


* Thoſe 11. In à Replevin, if the Ocfendant makes Conuſance as Bailiff tor 
My or 7% 2 Rent-Charge graned to K. by one H. and the Plaiociit ſays that H. 
I s was bound to him in a Statute Merchant, and atter granted the Rent to 
pl. 56. | | 
R. and * [the Oefendant] prays in Aid of B. he ſhall not have aid 
before Jſiue zotiiev. 14 Edw. 3. Ad 56. per Curiam, 21 Evw, 3. 4d 
183. adJUoger. 2 Ne 
If Tenant for 12, In ũ Replevin, if the Defendant avows for a Rent-Service, as 
3 Leſſee tor Lite, the Reverſion to J. S. tu which the Plaintiſf pleads Hors 
„ or Bail de ſon Fee, the Defendant ſhall not have dio of him in Reverſion 
nales Gmu- belfott he hath joined. 29 Edw. 3. 40. adzudged. | 


ſance for | 
Rent-Service or Rent-Charge, and the Plaint if traverſes the duo, or ſays Hors de. ſon Fee, Or in Ren- 
Charge, that he who charged had nothing at the Time of the Charge, or in Conuſance for Damage Feaſant, in 
theſe Caſes &c. they ſhall have Aid after Iſſue join d; for peradventure he of whom Aid is pray'd may 
eſtop the Plaintiff. Ibid. cites Paſch. 21 E 3. 5 | 

nd if Guardian in Socage in Right of the Heir pleads Hors de ſon Fee, he cannot have Aid till after 
Iſſue join d. Ibid. cites M. 30 E. 3. | 


Br. Aid, pl. 1 3. In a Replevin, if the Defendant avows upon J. S. ſor Services 
0 1 Arrear as his Tenanr, And the Plaintiff ſays, that J. S. leaſed the Land 
Aid, pl. 30. to him for Years, and prays Aid of him, he ſhall have it before Jſſue 
cite 5 C— joined, becauſe he is ff, 2 Pen. 6. 1. per Curiam. 
P. D. 289. 
b. pl. 59. Trin. 12 Eliz.—— See (J a) pl. 4. 8 C. | | 
Redlevin, by the Opinion of the Court the Termor for Tears, Plaintiff, ſhall not have Aid of his Leſſor 


before Iſſue join'd, where the Defendant avows for a Rent-Charge ; for he may plead at large. Contra fir 
Rent Service, for there he is not privy becauſe. the Avowry is upon the Perſon, but after iſſue join d he 
ſhall have Aid. Eig. was in a contrary Opinion; for it may be that the Leſſor has a Releaſe or other 
Deed, which the Termor has not zo plead. _ Br. Aid, pl. 131. cites ) E. 4. 24. 1 7 


Firzh. Aid, 14. But otherwiſe ft had been, if he had been Defendant, for the 
pl. 40. cn Wrong ſuppoſed in him. 2 pen. 6. 1. Cutiam. | 
Br. Aid, pl. 2. cites 8. C. But ibid. pl. 91. cites 24 E A 3. Contra, that Bailiff Defendant in Replevin 
d Aid of his Maſter, and had it immediately, and ſo had Tenant ſor Life the next Term in ſuch 
e.——do ibid. pl. 63. cites 21 E. 3. 12. Bailiff Defendant: had Aid of his Maſter before Iſſue 


15 | bar”? In 


o 


„„ 0 3 a ah, —_— 
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» 


"1s. In fre aſs, the Deſendant ſaid that the Place where &c. is the In Replevin, 
24 1 . N. who leaſed to him for 10 Years, by which he en- be Peſen 


dant ao 


ter d &c. it is che Frankrenement of the Plaintiff &c. wheretore gane ,;. 


* 


the Detendant pray d Aid ot his Leſſor, and had it, quod nota, after Place where 
iſſue in "Treſpaſs, and not betore, as appears here. Br. Aid, pl. 103. &c ws the 


cites 1 H. 6. 3. 275 * 
be leaſed to him at Will, ard te diftrain'd for Damage Feaſant, and the ether ſaid that the Place 4ukere 
Kc. wat His Franktenement ard Not tie F:ankienement of FJ. N. and the Defendant pray'd Aid, and was 
not fuffer d to have the Aid before Iſſue join'd, becauſe by the Aubry it appears that it is per/onal, and 
therefore is only as an Action of Treſpaſs; cucd nota- that in Treipaſs ana ſuch Avowry the Aid does 
nor lie before Iſſue join's, andiſee that Tenant at Will bad Aid. Br. Aid, pl. 130 cites 10 Hl. 6. 2. 
In Replevin, the efendant juſtified as His Franktenement for Damage- Feaſant. The Plaintiff ſaid that 
. was ſeiſed in Fee, and leaſed to him for Years, and pray'd Aid. Per Heydon, he ſhall not have Aid 
ore Iſſue join'd. But otherwiſe it is where he avows for Rent. But the Reporter ſays he ſhall have 
Aid in both Caſes before Iſſue poin d. Br. Aid, pl. 126. cites $E. 4. 2 


16. Aid is not grantable after Pla to the Action in the Caſe of a com- 
mon Ferſon; Per Vaughan ang 2 Jo. 8. cites 3 H. 6. 1. and 5. 

1) A Man /eaſed to W. for Life rendering Rent, and after granted the 
Rever/ron to F. O Tenant of the King of other Lands in bee, which F. S. 
died bis Herr within Age, and in Ward of the King, the Tenant tor Lite 
in i may have Aid of the Heir atter Iilue join'd, but not of che 
King. Br. Aid, pl 80. cites 21 H. 6. 11. : 

18 Aid ot the King in Treſpaſs ſhall be before Iſſue join'd, but of a 
common Perſon it may be after Iſſue join d. Br. Aid, pl. 125. Cites $ 
E +4 1. 


of 


— | — / Jr — — — — 


d) At what Time it ſhall be granted. Before Iſſue "857, ? 
in what Actions. JAS e n 


A Replcvin, if the Defendant avows as a Aſſignee of a Rent re⸗ 

1 frrveg ſor Equality ot Partition, the Plaintitt being Leflee for 
Lite, thall have Atd'before Tfſue, 15 Edw. 3. Atd 34 adjudged, 16 
Ed. 3. Ad 128. 130 adjudged, c r 

2. In an Avowry upon a Stranger Aid ſhall be granted before any Fitzh. Re- 
Plea pleaded to the Kit , becauſe he being a Stranger to the A n 2. 
vowry cannot plead in Abatement. 44 Edw. 3 39 b. 9 Den. 6. 27. 8 See (I) 
1 Ebw. z. Aid zs adjudged. f 17 Edw. 3. 9. b. adjudgeds. p.. 3. S C. 


| | Firzh. 
Aid, pl. 133. cites 8. C. but ſays nothing of its being to be granted before Iſſue. = 


3. In Replebin the Servant ſhall have Ald of his Matter before Plea Br Aid, yl. 
pleaded. 8 pen. 4. 15. | . n 
„ 5 . 5 6 8. P. See (H. a) pl. 3. S. P. cites 8 H. 4 15, 


5 


» „„ 
1 


| 4 M Leſſee for Years brings a Replevin, and the Lord avows' upon Br. Aid, | 
« the Leſſor, the Leſſee ſhall have ald before Jſſue becauſe he is Plain *-<*<25:( 
tiff, 2 P. 6. 1. 75 
a a tab end 1 „pl. 50. 
PI pl 1413 444 « iid 43 f w C44 CY wil; wut | _——_— 4 cites S. C 
5. In Pleas Real the Tenant ſhall have Aid before lea pleaded and Firzb. Aia, 
Aue taken. 4 0. 6. 30. b. : | pl. 3 cites 
In Real Actions Aid Prayer of a common Perſon lies before Iſſue joined, becauſe there the Title of 


him in Reverſion or Remainder a 7 ing i 
; ppears by the Plea, for without ſhewing it he cannot draw his Plea ; 
Per the Ch. Baron. Hard. 179. Paſch. 13 Car. 2. Sce pl. 10, — 
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6. In Reple uin, if the Defendant avows as Bailiff to J. 8. tor certain 
Services, if the Plaintin fays that che Place where tc. is not held botte 
Services alleged, but by Fealry only, the Batliff ſhall have gig h. 
tore Sitae, betawe utter JMue joined the Lord when ye cu. us c % 
not aſter it. 21 Ed. 3-12 b. adjudged, ly 

Br. Avowry, 7 In 4Atplevin, if tye Detendant ſays, that che Place where x; 
pl . 7. Mes the Freeh id oA Stranger, who leaſed to him at Will, and ne to it 
E Damage feaſant, if the Plaintiſf ſays that it is his Freehold, abſque 
hoc that it is the Freehold of a Stranger, yet the Delenvant chal 
not have dia vetore Jilue joined, becauſe this Replevin is-vut mec 
Rich. Aid in e e 10 N 117 0, ha | : 

Firzh. Aid, $. In Pleas Periogal, the Orcfendant ſhall not have Aid bes 
— Plea icant. 4 30. bern e | "It 
See pl. 12. and the Notes there 


* Br. Avow- 9. In Treſpaſs the Delend ant ſhall not have Aid before [lea plead⸗ 


N 
= 


7 


17. | | ; : | f 
2 Ge 0. 8 Hen. 4 15. Mot * betore Jfſue in Trelpaſs. f 0 .. 6. 
t Br. Aid, 6 | 1 *T 

I. 45 cites | 
5 H. 4. 17 Ibid. pl. 13. cites 28 H. 6. 13. S. P. —8. P. Br. Aid, pl. 125. cites 3 E. 41 


In Treſpaſs che Defendant juſtifi ed, becauſe F ' was ſeiſed of ſuch Land, and bad Common anpeniant jy 
the Place &c* Time out of Mid, and that J. leaſed to the Defendant for Years, aud be uſed ile Cammin 
&c. and the Plaintiff traverſed the Preſcription, by which the Termor prayed Aid of J. his Leſſor, 414 
had it; Quod Nota, after liſue joined in Trefſpais, and of the King in Treſpaſs the Aid ſhall be be 
fore Iſſue joined. Note a A Br. Aid, pl. 21. cites 40 E. 3. 21. | 


Ar where 10. Aſter Plea pleaded to the Action a Ban thall not have Aid. 
un — Hen. 6. 30 b. In Actions Real the Defendant ſhall f not have a 
the Goncl, bis. Coonizance,: and the Plai lies thereto, the Defendant ſhall not Aid he 
yoo ag fe — pl. 5. cites 8. 8 — Ficab. Aid, pl. L—_ C e eee 

(The Word (Not) is put in by Miſtake of the Printer, and is contrary to the Book cited. And 
ſce pl. 5. in the Affirmative.] | 


*S.P.per 11. If Aid be prayed of the Patron and Ordinary, and the Eſtate of 
88 the Patton is counterpleaded, the * Patron ſhall not have Aid of the 
de Aid, pl. O before the Jſlue determined, tor if this be. found for the 
10 cies  JAlaintiff, he ſhall have Judgment preſently ; (Quzre this) and if 
b. fall a Men the Defendant he ſhall have Aid of the Patron and Ordinary 
tend till inſtmul. 7 Pen. 6, 41. = 

the Iſſue be tried to have Aid of the Ordinary.———S, P. per Browne, Clerk, which Babington ]. 
held for Law, and none denied ir. Br. Aid, * cites 8 C Br. Joinder in Aid, pl. 12. cites 
S. C,—— Br. Proceſs, pl. 139. cites 8. C.—See (N. a) pl. 9. and (S. a) pl. 3. 


S.P. and a. In Actions Perſonal the Defendant ſhall not have Aid before 
nothing, but ſhall give in Evidence, in Maintenance of the Iſſue, and ſhall not plead, but contrary in 
Plea Real. Br, Joinder in Aid, pl. en 19 H. 6. 6. In Perſonal Actions Aid does not lie of 
a common Perſon till after Iſſue pine upon the Right of the Matter, but not upon the General Iſſue; 
becauſe it does not appear to the Caure v hether the Night will come in Queſtion or not, and if it docs 

not there is no Couſe of Aid; per Ch. Baron. Hard. 179, Fuſch. 13. Car. a in the Exchequer. = 


. 
13. As not in a levin before 26 : 
| | Aid 77 | , | | Fe | 
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3. a - 
{4 


. ee Al 
eie Aid after Aid. , In what Caſes Aid ſhall be e 
ne granted after Aid. * 5 


11 one Coparcener has Aid of his Brother upon Partition between push. x; 
0 1140 08 and he, makes Deſaulc, the other Fall have Aid of his 1 
Uns le upon a Partition made between his Father and Uncle, and fo in S. C 
Jnfinitum after Paramount, becauſe if his Brother had appeared 
they both _ have = UD, and his Octault ſhall not prezudice 

m. 17 3. 12. | a | | R 
aum Tf one Coparcener has Aid of B. her Coparcener, and the other pitzh Aid, 
Coparceners, and they make Default, ſhe ſha not have Aid ot the pl. 142 cites 
Heirs of B. and other Copareeners, becaule B. and the others made 8 © 
Deſpuly'before; 18 Ed. 3.34 | | 
3. Jf a Man has Aid of the King becauſe of his Charter, by which Fitzh. Aid. 
it is given in Exchange for Life, after a Frocedendo he ſhall have Aid pl. 135. citcs 


of him in Remainder, becauſe he could not anſwer without Aid or ©: 
the King, tho" this did be in lieu ofa Voucher. Mich. 1) Edw, 3. 
12 | | 


4 If there be Leſſee for Lite, the Remainder to a Priory, 
Provy is ot che Foundation ot the King, and the Leſſee has Aid ot the 
ding, becauſe there was not any Prioreſs at the Time, ſo the Right 
to the King, and after a Procedendo comes, and then a Prioreis is 
made, the Leſſee ſhall not have Aid of her. 32 Edw, 3. Atd 39. ad- . 


5. In a Replevin, if the Plaintiſf, being Leſſee for Life, hath Aid of pizh. Aid. 
hum in Remainder, who comes not at Summons, AND after the Plaintiff pi. 8. cites - 
is nonſuit, and after the Heir of him iu Remainder grants his Remain- $. 6 
der over, and the Leliee attorns, and after he brings a ſecond Deli ve- 
ae” he ſhail have to again in this of the Grantee, 25 ED. 3. 40. 

adjudged... | = 
_ 6. Jt Leftes for Lite hach Aid of him in Reverſion, and after he in * Firzh.Aids 
Reverhon: dies, the Leſſee halt have Atd of his Heir. 31 h. 6. 10.21. J cite 
11 9. 6. 38. b. TR DE 1 12 * l KK. {If TEL 

againſt me for ſpoiling his Graſs, I plead that M. was ſeiſed of two Acres in D. to which he had 
mon appendant in the Place where &c. and after leaſed the Lind to me for Life, and I put in my 
Beaſts o Cmman there, and give Colour to the Plaintiff &c. whereapon the Plaintiff replies that it was 
and Js Hideveral, and traverſes the Right of Common in M. or any others & g. and ſo to Iſſue, he re- 
— Fprav- Aid of NI and NI. dies, I ſhall have Aid of his Heir. For his Heir ſhall have as great 
e, ad as great Avail, and is in the ſame Miſchief as his Father was. 21 H. 6. 38. b. pl. 4. per 
| But Newton thought that he ſhould not have Aid in this Caſe. ; 


E i the Heir after dies, he ſhall have Aid of his Heir. 21 
a Parſon in an Annuity hath Aid of the Metropolitan Guardian Fitzb. Aid, 
of theSpiricualries, ag, Ordinary #c. the See being vacant of a fl e cis 
TOOL, gud 8 cxcared, he ſhall not have new g r . 
; 20k nom the Metrapolitan the ſame Right in : | 
„ e eee, 
9. Na 7 ot the Ordinary, and af Ordinary dies, Firzh. Aid, 
the Parſon ſhall not have aud ot the Netropol ltan Gdandian of che pl. 79. Cites 
Mitienalzies. 31 P. 6. 10. fuld to he abiundged. C 8.2. 
40. Se if a Parion hath did of the Ordinary, who dies, he ſhall not Fitzh Aid. 
| fi. of his Saccefſor ; for the Succeſfor comes not in from the pl. 79. Cites 
—— „f en. 4 0. 8447 


* 4 
N 0 
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244 Aid [of a Common Perfon. | 
Br. Aid, pl. 11. If Tenant at Will, according to the Cuſtom, hath Aid of , 
ce Bithop, wyole Tenant he is, and after, when che Inqueſt appears, he 
accordingly ; NEWS chat che Bithop is dead, and that che King hath t Temporalties 
for chere is und the Manor of which he himſelk holds, ſo that he holds of the 
no Privi * Ring as ot the ſaid Yanor during the Yotdance; yet he ſhall nat 
ad che have Atv of tye King tor the Bilchief, that by ſuch means the olan. 
King, and kiff (hould be delay'd perpetually. 21 Pen. 6. 37. 39. adjudged, 


the Thi 

does not lic in Cuſtom, becauſe ir is repugnant ; for when the Biſhop dies, the Will is determined: but 

it was held nevertheleſs, that if the Copy had been Tenendum to him and bis Heirs of the Biſhop and 

his Succeſſors, by expreſs Words, then he might have Aid of the Succefſor ; and therefore now he is on 

ly Tenant at rance, ut videtur. Br. Aid del Roy, pl. 46 cites S. C.— — Br. Tenant hy 
py of &c. pl. 4. cites 21 H.6. 37.—Fitzh. Aid de Roy, pl. 22. cites S. C. 4 


oo „ 


PAS 12. In an AQ ion for Land againſt Baron and Feme, Leſſees for Ii; 
Fol. 189. in the Right ot the Feme, if they have Aid granted of him in Rever- 
T hon, who comes not upon che Summons, by wich the Baron and Feme 
are put to anſwer, and after the Feme is reccived upon the Default ol 
the Baron, ſhe ſhall have Aid again of him in Reverſion. 12 B. 2 

Aid 123. adzudged. ; 

13. In an Avowry'for a Rent reſerved tor Equality of Partition, if 
the Plaintiſf Leilee tor Lite bach Aid granted ot him in Reverſion, Who 
makes Deiault upon the Suinmons, upon which the Plaintiff is ad. 
jadg to anſwer alone, and after he in Reverſion dies, the Plaintiff 

a 


not have Aid of his Iſſue, becauſe he was adjudged to anſwer 
alone before. 16 Edw, z. Ald 125. adjudged. 
14. But there he had alſo demanded Judgment of the Avowry, after 
the Defaute of che firlt Prapee, 
Br. Aid, pl. 15. But in this Caſe, it the Plaintiff be nonſuit, and after ſues a ſe- 
147. cites cond Deliverance, and the Detendant avows as before, the Plaintiff ſhall 
10H. 7-29. have Aid of the Þeir, tho he was adjuvg'd to anſwer alone in the 
Avowry was fitſt Action, becaule this ſecond Deliverance is in Lieu of a new Origi- 
upon a nal. 16 Edw. 3. Aid 131. adjudged, 


Stranger 
Aid — granted again, tho* the Second Deliverance be not but Writ Judicial depending upon the fiſt 


Original. 2 
16. After Aid 1 in Attaint the Baron and he in Reverſion made 
Default after the Iſſue joined, and the Feme pray d to be received, and was 
recerved, and pray'd Aid again, and had it. Quod nota bene. Br. Aid, 
pl. 1x1. cites 40 Aſſ. 20. $4 
19. Hire Facias aguinſt a Parſon, upon Recovery of Annaity in Writ of 
Annuity againſt his Predeceſſor, who ſaid that he was preſented by J. to the 
Church diſcharged, and pray'd Aid of him and of E, the Ordinary, and 
had it, notwithitanding that his Predeceſſor who loft had Aid 4 the Anceſ 
tor of F. Patron in the firſt Action. Br. Aid, pl. 24. cites 41 E. 3. 20. and 
Cites 29 E. 3. Fitzh. Scire Facias 152. contra. | 
. 18. A Man ſhall zor have Aid twice for one and the ſame Cauſe, but tor a 
ne W Cauſe of later Time he may have Aid de Novo. Br. Aid, pl. 9. 
cices 9 H. 6. 34. K | 
19. Seire Facias by the Maſter of an Hoſpital again a Parſon of D. to 
have Execution of a Annuity recover d by S. late Maſter, againſt R. late 
Parſon, who pray d Aid of the Patron and Ordinary, and had it, and 
Proceſs . till che Ordinary appear d, and the Patron made De- 
fault; and in the Writ of Annuity the Plaintiff made Title by 1 
—_ that he and his Predeceſſors, Time out of Mind, have been ſeiſed 
of the Annuity by the Hands of the Parſons'of D. for the Time bein 
Time out of Mind, in which Action the Parſon Defendant pray d Ai 
of the Patron, and had it; and upon Proceſs he appear'd, and *. 


— 


2 
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and creverſed the Preſcriprion, and found for the Plaintiff, and he had 
judgment to recover, and he (ag and the Plaintiff was made Maſter, 
and the Defendant died, and this Parſon was made Parſon; and the Or- 
dinary and the Parfon ſaid. that he ought not to have Execution; for 
they laid that all the Petit Furors which pa[s'd &c. are dead, and tta- 
verſed the Preſcription again as above, Judgment if Execution; and the 

nion of the whole Court was, That he thall not have che Plea, be- 
cauſe it was once tried, and the Succeſſor may have Writ of Error or At- 
raint, and it is his Folly if he paſs'd the Time till all the Petit Furors are 
dun. Quod nora. Br Aid, pl. 78. cites 19 H. 6. 39. and in the princi- 

| Caſe here it was awarded after, the ſame Year, Fol. 15. that the 
Plaintiff ſhould recover the Annuity. Quod nota. 


_— 


(K. a. 2) What ihall be a good Counterplea, To the 
. Eſtate of the Prayor. 


1 ÞE Cauſe of the Aid may be traverſed, ag if it be pleaded « pic, 

that]. 1 to him + it * a "oy 2 that 5 did 6. IfTue, pl. 
leaſe to him. 44 C. 3. 39. b. 41. b. 3 P. 6. 10. 7 P. 6. 25. b. 19 P. 153. cites 
6.21. b. 18 E. 3. 28. b. Contra 11 Þ, 4. 42. b. | e 
2, But it is not a good Counterplea chat he had nothing of the Leaſe g. Counter 
of the Prayee the Day of the Writ purchaſed, nor after; for this MAP plca de Aid, 
be true, and pet he ſhall Have Ad; As tf he had leaſed to him, and he zl . cites 
had granted it over betore the W rit purchated, and that he purchaſed it . * 
again, pending the Writ. 3 ID. 6. 9. b, | Paſton; but 
| they agreed 


* . Fitzh. Counter- 
Fitzh. Iſſue, pl. 153 cites 44 E. 3. 39. S. P. 


that Nothing of lis Leaſe ceneraliy is a good Counterplea. Quære the Diverſity. 
ple del Aid, pl 7. cites S. C. a-cordingly. 


3. It is no good Counterplea char che Leſſee had nothing of the Precipe quod 
Leaſe ot the Prayee the Day ot the Wrir purchaſed ; for if he had no- %- 2g2inF 
thang in the Land when the wett was purchaſed, but pending the 75" {® 
tit purchaſed it for Lite, yer he ſhall have Aid. 21 E. 3. 44. pray'd Aid 
Reverſion. The Demandant ſaid, that he had nothing of the Leaſe of the Leſſor the Day ” — Writ 


purchaſed; Judgment, & non allocatur ; for if he purchaſes for Life pending the Writ, he ſhall have Aid. 
Br. Aid, pl. 69. cites 46 E. 3. 46. 


* 4 It is a good Counterplea that the Leſſee hath a Fee. 41 E. 3. Br . 


11 , 4- 43- terple del 
Aid, pl. 4. S. P. cites 41 E. 3. 7. 


_ 5: So tt is a Counterplea that the Leſſee was ſeiſed in Fee the Day * Fitrh. 
„ 
3-44. For if he had alien rit, and re⸗purchaled, 4! Aid. pl. 
tis is no Cauſe of Aid. 50 All. 3. b a . _ C&8P 
x admitted by 


Hue. + Firah.Counterple del Aid, pl. a, cites 5. O & S. V. adjudged. 
T the Tenant prays in Atv, becanſe d his #dife was ie in Br. Ces 
Fee, and had Jſtie by him B. and died, and he .* by che ple de Aid. 


Corieſy, und ſo prays in Aid of B. in Reverſion, it is a good Coun⸗ p £ cites 
* e 3 dees 


——  — 4 


— Be, Aid, terplea chat J. S enſeoffed the Tenane and his Wife in Fee of the Land, 
pl. 22. cites ans ceo that he holds now by Carteſy. 40 All. 37. 
and 41 E. 3. * Ry Counterple de Aid, pl. 29. cites 8. C. For he is in of other Eſiate. 


40 E 3. 37. 
Fitzh. Voucher, pl 207. citrs S. C. 


Br. Aid, pl. 3. Tf the Defendant ſhews a Seiſin in his Wife, and another as Co. 
2 os 21 parceners in Fee, and that he had Tſſue by her, and that he is Tenant 
1 the Curcety aiter the Death of his Mie, and ly prays in Aid of 
the Heir tn Reverſion, it is no Counterplea that the Wife had nothing 

XC, in the Land during the Coverture, Without deny ing the Seiſin of 

the other in Coparcenary, or ſhewing a Diſcontinuance or Alteration of 

the Eſtate. 21 E. 3. 15. h. adjudged. | 
s. Bur it had been a good Counterplea that the Wife and the others 
Fol. 190. never had any Thing in the Land tc. 21 E. 3. 15. b. Iſſue. 


r. Aid, pl. 65. Cites 21 E. 3. 14. 


Fitzh. Aid 
aid, 9. It is not a good Cotnterplea chat the Leſſee hath departed with 
134 nes his Eſtate — the VV ric. _ E. 3. 21. b. 

: 10. In Afiſe two judgments were vouched, where the Tenant pending 
the Aſiſe, or Præcipe quod reddat againſt him, alien d the Land, and yet 
pray d Aid, and had ic. Quzre it the Prayee might not retuſe to join 
On by reaſon of the Alienation, Br. Aid, pl. 109. cites 12 
All. 41. 

I Ny In Hire Facias upon a Fine, the Tenant ſhewed that ſhe had Land in 
Dower, and exchanged ut for this Land, and ſo ſbe held for Life, the Rever- 
ion to R. and pray d Aid ot R. Finch ſaid that je did not hold in Ex- 
change, priſt, and a good litue; per Thorpe Ch. J. Br. Counterple de 
Aid, pl. 15. cites 39 E. 3. 1. 5 

tz. In Dower one Coparcener pray'd Aid of the other after Partition. 
The Demandant ſaid that her Baron died ſeiſes, abſque hoc thet the Anceſ- 
tor of the Parceners ever had any Thing after the Death of her Baron in 
Demeſne or in Rever/icn; & non allocatur, but the Aid granted. Br. 
Counterple de Aid, pl. 17. cites 39 E. 3. 4. = 

13. In Replevin the Defendant avow'd as His Franktenement jor Damage 
feaſant. The Plaintiff ſaid that F. N. was ſeiſed in Fee, and leaſed to hin 
for Tears, and pray'd Aid of the Leſſor. The Defendant ſaid that it is 
his Franktenement, abſque hoc that F. N. leaſed it, and a good Counter- 
plea. Br. Counterple de Aid, pl. 21. cites 5 E. 4. 2. 

14 It is a good Counterplea to an Aid-Prayer to ſay, that he chains 
under the ſame Title, and in Affirmance of it; per Hale Ch. Baron. Hardr. 
179. Paſch. 13 Car. 2. | 


2 


— 


\ 


Good.] To the Eftare of il 
' Prayee. 


(L. a). Counterplea. 


* Br. Coun- 1. Othing in Reverſion is a. good Countetplea ot Atd ; for pet- 


terple del adventure a Stranger enter d upon the Leſſee, and the Leſſor 
N to him, and the Leſſee re enter d, or a Stranger recover d 
+ Firzh. Aid, Keverſion againſt the Leſſor; * 41 E. 3. 8. b. 11.Þ, 4. 42. b. 
pl. 44 ei, Hurt. 4 b. 6. 5. f 30 E. 3. 26. b. "aj | 


In Scire Facias a Fine, the 7 enant ſhe'd that > made a Fegffwent to the Ti 22 ond to 7 N. and to 
the Heirs of J. N. which J. N. is dead, and he pray'd Aid of his Heir to whom the Re / ei ſion belor gel. 


0 


—_— 
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which the Demandart ſaid that the Heir had nothing in Reverſion. Per Marten, it is a good Plea mn 
my | 22 upon Aid Prayer; for there the Cauſe ſhall le traverſed. Br. Counterple de Aid, pl. 3. 
cites 3 H. 6. 


2. Jf a Man ſays that J. was ſeiſed, and leaſed to him for Life, the 
Remainder co B. and prays in Atd of B. it is a good Counterplea 
that |. never had any ching in the Land. 18 E. 3. 28. b. Dubitatur. 8 0 
3. Jf Aid be pray! d of the Patron and Ordinary, it is a good Coun- o rf 
to the Aid of the Patron that he had notning in the Patronage pl. 10. E. 
the Day of the Writ purchaſed, nor ever atter. 7 H. 6. 41. S. C. 
+ 80 if he ſays that he hath nothing in the Patronage. 18 E. 3. 55. 
5. Scire Facias upon a Fine, by Which the Father of the Plaintiff gave 
in Tail, ſaving the Rever/zon, and that the Father and the. Tenant in Tail 
died uit hon Tſe, and pray d Execution. The Tenant ſaid that ſhe held 
in Dower the Rever/ion to S. and pray'd Aid ot him; Seton, ſhew how he 
has the Reverſion, & non allocatur, by which the Plaintiff ſaid that S. 
after the Death of ihe Tenant in Tail without Iſſue, endow'd the Tenant, 
agamft which S. we have recover d the 2 Parts of the Tenements, and yet 
non al locatur; tor by the Recovery of 2 Parts, the Reverſſon of the 3d 
hart is nut devefied from him, wheretore the Aid was granted. Br. Aid, 
|. 64 cites 21 E. 3 12. 
6. It Barliff makes Connſance in Replevin, and prays Aid, it is a good 
Counterplea to the Aid tor the Plaiutiff to lay, that the Lord granted over the 
for Term of Years, which Term yet continues, or to ſay Hors de ſon 


— 


— we. At dl ered _ 
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Lee Br. Counterple de Aid, pl. 26. cites 24 E. 3. 45. 
Entry in Nature of Aſſiſe, the Tenant ſaid that F. S. was ſeiſed in 5 ag rg 


1. 
Fre, and leaſed to him for Life, and pray d Aid of him; tor the Aid lies ',* fee 
in this Action, and yet not in Aſſiſe. And the Demandant ſaid that he 5 C xa 
was ſciſed till by the Tenant difſeiſed, which Eſtate he continued till the Writ 
purchaſed, and pending the Writ he enjeoffed the ſame F. S. who leaſed to him 
for Life; abique hoc that he held for Lite of the Leaſe ot J. S. the Day 
of the W ric purchaſed, and by Judgment he was ouſted of the Aid, Br. 


Aid, pl. 123. cites 4 E. 4 14. 80 


5 
— 


K* 
— —_— 


( A. a) b [Counterplea. What 1s a good Counterplea. | 
To the Eſtate of the Prayor. 


I, ber a Writ of Dower, if the Tenant ſays that he is Tenant by the 

Curtety, the Reverſion to . and prays in Aid of J. it is a good 
Counterplea chat che Tenant was the firſt who enter'd alter the Death 
of che Husband of che Demandant, who died ſeiſed of the Land. 2 E. 


1 nt Og, f the Death of C. if the Tenant ſays chat Fitrh. Aid 
2. Jt a Mortdanceſter 0 K ays that Fitzh. Aid, 
2 ns to 4 7 * 1 and to the Heirs of + ons, FR 2 
prays in Aid ot the of the husband a good has thoſ 
| Colnterplea thar the ſaid E is cb Aeneon 7 . Death he brings Words (of 
the Action, and that the Tenant was the firſt who abated after the Death the Heir.) 


0 » 


of C;"* 6 E. a. Ald 169. adjudged. 477 | 
. In Aﬀiſe 2 gas were vouched, where the Tenant pending the 
Aſiſt or Pra cipe quod reddat againſt him alien d the TLaud, and yet pray d 
Aid, and had it; quære if the Prayee may refuſe to join in Aid by Rea- 
lon an the Alienations or not. Br. Aid, pl. 109. cites 12 Aff 4. 
* + In Dower, Feme Tenant for Life was received in Default of her Baron, 
an ſaid that J. was ſeiſed, and leaſed to ber for Life, the Remainder to R. 
and pray'd Aid of bim; and per Cur. the ſhall have the Aid without ſhew- 

| ing 


men. 
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ing Deed of Remainder ; tor all may be by Livery wichout Deed, b. 
which che Demandant counterpleaded that F. did not leaſe for Life, and the 
Iiſue accepted, but by ſome it ought to be that Ne Leſſa pas Modo & Form, 
prout &c. the Remainder to R. in Fee prout &c. and this goes to all, for 
rhe other is Negative Pregnant by others. Br. Counterple de Aid, pl 
11. cites 22 H. 6. 2 | 


lt. 


4 o 
a — — DDP 


(N. a) [ Counterplea. What is a good Counterplea,] 
| ' To the Eſtate of the Prayee. 


ple de Aid, Counterplea chac che Reverſion is ro J. S. and a Stranger, they. 
be uc ing How, and ſo ne ought to have Aid of both, for this is nothing to 
Fitzh. Coun- the Demandant, tor the Delay is all one to him. 39 E. 3. 4 b. 


terple de ; ; 
Aid, pl. 19. Cites S. C 


Br. Counter- I. [ F Leſſee tor Lite prays in Aid of J. S. in Reverſion, it is no good 
2 


Br. Aid, pl. 2. If one Coparcener prays in Aid of the other, becauſe their Anceſtor 
2 — was ſeiſed in Ie, and died ſeiſed, and the enter d c. it is no Coun: 
Firzb, Aid. terplea that their Anceſtor did not die ſeiſed; for if he was ſeiſed at 
pl.21. cices any Time ſhe hath Cauſe to have aid. 21 Edw. 3. 15. b. 


Br. Counterple de Aid, pl. 65. cites S. C. and it was in Scire Facias upon a Fine, the one Coparcener 
prayed Aid of the other, the Plaintiff ſhewed that he claimed by the Fine of the Anceſtor Paramount, 
— there fore it is to defeat their Eſtate, and yet no Counterplea. 


Br. Aid, pl. 3. But it is a good Counterplea in this Caſe, that the Anceſtor 
65. cites never had any thing, 21 Ew. 3. 15. b. 


S. C. — 


Br. Counterple de Aid, pl. 9. cites 8. C.——Fitzh. Aid, pl. 21. cites S. C. 


4+ Jn a Writ of Dower, if the Defendant ſays that the Land de- 
ſcended to her and A. her Siſter, as Coparceners, from J. their Brother, 
and of which they have made Partition, and prays in Atd of. itis 
no good Counterplea by the Demandant, chat her Husband died 
ſeiſed Sans ceo that J. ever had any thing in the Land after the Death 
of the Husband. 39 E. 3. 4. b. adjudged. 

5. So in this Cale it is no good Counterplea chat J. never had any 
thing in Demeſne or Reverſion after the Death of the Husband. 39 E. 

3. 4 b. adzudged. | 
6. Ik the Tenant in an Action for certain Land ſays, char che King 
Fol. 101. by his Charter gave the Manor of S. of which this Land is Parcel, to 
Nad the Tenant his Wife, and to the Heirs ot R. and ſa ſhe is but 
Tenant for Life, the Reverſion to the Heirs of R. and prays in 
Aid of the Heir it is no Counterplea to ſay chis Land is nor Parcel 
of the Manor, for by this Coanterplea the would avoid the Ling 's 

Charter, 20 E. 0 I. ad}Junged.. 3 8 N at 1 | 
7. But if certain Land be demanded, and the Tenant ſays, that 
he is Tenant for Lite, the Reverſion to B. by Fine of the Manor ot D. 
of which the Land in Demand is Parcel, it is d good Counterplea cha: 
this Land is not Parcel of the Manor. 21 E. 3. Aid 25. adjudged, 
8. Jn a Formedon, if the Tenant ſays, that. he is Leſſee for Lite, 
the Reverſion to B. and prays in Aid = 3. it is no Counterplea for 
the Demandant to ſay, that at another Time he ſued a Scire Faciw 


of 
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ib againſt him, and he ſaid the Grandfather of the Demandant Was 
ſeiled by Force of the Fine, and ſo the Fine executed cc. by which 
Piea he acknowledged that he had a Fee, and this Wit is freſhly ſu⸗ 


1 after the Abatement of the other. 33 E. 3. Aid del Roy, 106. ad- 


1 ; Ia Parſon prays in Aid of the Patron and Ordinary, it is not Sc (L a rt. 
cufficient to counterplead the Patronage of the Patron, for he 18 ta have 1 4 d. S. 4 
aud of the Ordinary notwithſtanding this, and it will be all the 

ſame Delay to have Aid of Both as of One. 18 E. 3. 55. but Qnzre. 


oo n— 


(N. a. 2) Joinder in Aid. In what Caſes. And 


who. 


1. l is Pita again Tenant for Life, who prayed Aid of him in Re- 
verſion, and he Was ready to join immediately, and the Tenant 
nid that he is another Perſon, and not the Prayee ; and per Cur. this is 
no Iflue without making the Demandant Party, and therefore he was 
compelled ro anſwer alone, becauſe he would not ſuiſer the Demandanc 
ro join with him in this Iſſue. Br. Joinder in Aid, pl. 7. cites 21 
E. 3. 1 
0 TH one in Replevin denjes the Taking, and the other confeſſes the Ta- 
king as Bailiff” to the other, and by his Command before, and prays Aid 
of him, and has ir, the other ſhall not be ſuttered ro join, becauſe he 
had retuſed [denied] the Taking before. Quære. Br. Joinder in Aid, 
pl. 4 cires 42. E. 3. 6. 5 
3. 21 H. 8. cap. 19. The Plaintiffs and Defendants in Replevin or 
ſecond Deliverance, as well without Proceſs as by Proceſs, ſhall from hence- 
forth have like Pleas, and like Aid Prayers, and Foinders in Aid, and Ad- 
vantages, ( Diſclaimer only excepted) as they mig ht have done by the Common 
Law before this Act. | 


(O. a) Joinder in Aid. In what Caſes Joinder may be 
without * Prayer. [Privity.] 


. "T"DERE ought to be Privity between him that joins, and 

be Ane to whom he 1s joined, orherwite the Joinder ſhall nor 
2. As if an Avow ry be made upon a Stranger, the Stranger cannot 

Feld nie el 

Ry an Rory te upon « Difleifor, the Dilleiſee cannot join to 

| | A 5 4 3, p 4 - 5 | 

— he aber pech — 75 has the Freehold, he may join Fitzh. Join- 

rs, bein $ ſifficient Privity, der en dd. 
KE.z eee ee Pad e, 


J. 

in Aid, pl. . cires S. C - Avowry was made u com Ane 
pl. 7. 8. pon a Stranger, who comes ard {a 

io the Plaintiff jor Tear. by Parol, which Term yet 7 , and they joined in Plea withe, 0 re 


of 


— _ 


— —C———_ 
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f him ; Fer Cu. the Joinder is goody, tho' the Leaſe is by Parol, ſo that the Leſſee canuot have Ac. 
ton of Covenant th diſcharge Tag Br. Joinder iy Ald, pl, 18. cites 39 H. 6. 7. | 


Fitzh. Join- 5. But he that has the Freehold cannot join to Leſſee at Will, (fr 
der en Aid, the Feeblentſs at hig Eftate, as it feems.) 45 E. 3. J. b. 


I. 9. cites 
b. C & S. P. by Finch, quod Caund. concęſſit. 


* Br. Joinder 6. If there be Lord, Meſne, and Tenant, and the Avowry is upon 
in Aid, le the Meſde, he may join to the Tenanc. * 45 E. 3-7. b. 14 h. 4 b. for 

8. P. aq. Dis made Privy by the Avowry. * E. 3. 6. b. 15. b. 39 E. 3. 34 b. 
mitted ; for agrees. 


he may have g | 

Writ of Meſne, and tho“ the Termor cannot have Writ of Meſne, yet he may have Covenant, and 
therefore the Joinder good. — Firzh. Joinder en Aid, pl. 9. cites S. C. and Caund. agreed that the 
Termor in ſuch Caſe may have Covenant if the Leſſor be bound to acquit him; which Finch agreed 
—— Where the Lord diſÞrains upon the Tenort, and about npon the Meſne, the Tenant ſhall not have 
Aid of the Meſne, becauſe the one has as High Eſtate as the other, bur becauſe the Meſne is Party io 
the Avowry, the Meſne may join Gratis and plead, or the Tenant may have Writ of Meſne; Quod 
Nota. Br. Aid, pl. 16 cites 34 H. 6 46. S. b. for Summons in Auxilium does not lie, becauſe the 


Tenant who has Fee-ſimple cannot pray Aid. Br. Ibid. pl. 8. cites 7 E. 4. 20.-—See 9 Rep. 22. b. 


S. C cited . [But] if there be Lord, Meſne, and Tenant, and the Lord . 
8 _ 2. vows upon a Stranger, the Meine cannot join to the Cenant, (and a. 

= 1. bate Avowry.) 17 E. 3. 6. 15. he may put his Cattle in the Pound 
— ttle and bring Pl Replevin. | 


in t 
Found, and then ſuing a Replevin, he may make himſelf a Party. 


8. If the Avowry be upon a Stranger, the Donor cannot Join to the 
Donee in Tail, being Plaintiff. 17 E. 3. 6. b, contra. 

9. Ik there be = = backe and 72 and the Lord avows 
upon the firit Meſne, who is his Tenant, cond Meſne may join 


F 


ek. a) In what Caſes Joinder in Aid ſhall be, without 


Fol. 192. 
— Proceſs. 


Firth. Aid 1. IF a Bailiff hath Aid of the Queen, Proceſs ſhall be awarded 
1 Lap againſt the Queen as agatnſt a common Perſon. 28 9. 6. 13. 
SC. ans AdJuDged. | 2 

lays that Mich, 29 K 6. it was adjudged accordingly. 


* Br. Aid, pl. 2, I the Husband hath Alm granted of his Wife, he ſhall be cont 
50 — manded by che Court to have his Mile at che Day in Court, with 
Fitzh. Aid, our Procels made againſt· the llt. * 43 E. 3. 13. b. 1 7 0. 6. 45+, 
pl. 114. cites # 9 , 6. 26. b. 29 E. 3. 24. becauſe ſhe is ameſnable at the Will ot 
HF us the Husband, and: would be a Delay. 9 591 6. 10. ad- 
races may Judged, and alſo it may be granted at | the Court. 
be awarded 7. 6. 45. || 35 H. 6. 10. 131 
for th and the other is . Br. Aid, pl. ites 8. C- | 3 
* AM, pl. to. cies 88. _— Br. Joloder in Ald; pl. 9. cites 8, C is —Firzb. Aid, pl 
$2. cites S. C. * Br. Baron, pl. 46. cites S. C. Br. Proceſs, pl. 65. cites 21 H. 6.22. S. . 


———-Fitzh. Proceſs, pl. 77. cites Trin.) H. 6. 95. S. P. 
* el Br. Aid, pl. $1. cites 21 H. 6. 22. 


1 Br. Aid, pl. 17. cites 


3. In 


| 


| 6 3 \ 


— Wn ——U— — — ꝑ— — — — —— — 
* 
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An R levin by Leſſee for Years if he hath td granted of the F ban Hun. | 
140 Mn whom the Avowry ts made, the Letior may join without yo * 2 


Procels, 2 h. 5. 7. | S.C 
Pre wy In Reple- 


rs Ho 1 | 
vin the Defendant avowed · upon W. who had leafed to the Plaintiff for Years, and the Leſſor is ready in 
Court the Day of the Avowry made, to pin ro the Leſſee, yet if the Le tee will not pray Aid of him, 


rhe Leſley hall not be ſuffer'd to join; quod nota; quod conceditur Arguendo. Br. Joinder in Aid, 
pl, io. cites 11 H. 4. 28. 


% 
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I the Tenant brings a Replevin, and the Lord avows upon the See {O. 2) 
Mick —— Aid is granted of the Meſne, he may join without Pro . dene 
ce otherways the Tenant ſhall have a norit of Meine he 
caſt him if loles. A obs I. 

5 # a Bail! Bader car ance in qr of 4 Maſter, and hath 

m q cannot Join w ut oc 8. 2 D. 6. 1. 

9 fo ale Impriſonment, if the Dates ful 8 Plain- 
tiff is the Villein of ]. S. and that by his Command t. if the Iſſue be 
whether he be free, and the Defendant hath Ard of his Maſter, yet 
he cannot join without Iroceſs. x 0. 6. 2. 

J. In an Avowry upon B. as Tenaar, ff the Plaintiff ſays that A. was 
ſeiſed and leaſed to him tor Years, altho' he ſhall not have aid upon 
this Plea, pet A. may join ro abate the Avowry. 3 H. 6. 54- nt 

J. In g Plea of Land, if the Tenant hath Aid of one within Age, 
the Prayer may jon without Proceſs. 7 Þ. 6. 45. b. 5 

9. Jn a Plea of Land againſt Leſſee for Life, if Atd be granted of 3 
him tn Reverſion, he may join without Proceſs. 21 E. 3. 14. f 28 Aid, fl. 17 
E. 3. 94 b. adjudged, 32 E. 3. Aid 38. Cites 8. art ; 

Fitzh. 

Joinder in Aid, pl. 13. cites 8. C. — Tenant for Life of a Seigniory may make Avowry, * i nme- 
diarely pray in Aid of him in Reverfion upon the fame Avowry. Br. Aid, pl. 10. cites 9 H. 6. 26. per 


Paſton. Nota 


10. Bat in this Cale, if he in Reverſion prays to join, and the Leſ- Fitzh. [oin- 
ſee ſays that be is not the ſame Perſon of whom he hath pray d in Aid, der in Aid. 


I. 11. cires 


the Leſſee ſhall be ouſted of Aid, and ſhall anſwer alone. 2: E. 5. C. 


3. Io. —. 

11. In a Mrit of Error againſt Tenant by the Curteſy, and the Heir Br. Aid, pi. 
of the Recoveror, ff Atd be granted of the Heir in Reverſion for the 11 cite. 
Tenant by the Curtely, the Þeir ſhall not be received to join in Aid ©: ©: 1 
to the Tenant by the Curteſy without Proceſs, tho” he be preſent in mant for 


Court. 47 Aff. 9. adjudged, Quare this. Life; bur 
: the Ords 


(Tenant by the Curteſy) is not mentioned there. S. P. accordingly; and Brooke ſays the Reaſon 
ſeems 48; be, inaſmach as Covin may be between the Plaintiff and the Tenant for Life. Quære. Br. 
Joinder in Aid, pl. 17. cites 47 E. 3. 9g. —— See (A) pl. 24. | 


12. In a Stive Facias to execute a Recognizance upon a Return of 
the Conuſee dead, if a Writ iſſues to warn his ber, and the Sheriff 


returns the Heir and B. as Tertenants warn'd, and Aid is granted to B. 


Leſſer for Lite of the Heir in Reverſion, (aumiitting this) pot no Pro- 
cls thall be awatden againtt the Heir to | beca i 


7 
. 
of . * * 


an- The fame 


13. r may be the * n Day withou rocefs ; but not at f 
other Day. where the Prayee is in proper Perſon, but they cannbòt 15 4 
by 2 wichout Day given upon Proceſs. Br. Joinder in Aid; pl 9: 1, Ca 
cites 21 E. 3-14 agreed. 9140 2509 UA 7. ne 


7 | 0 | E * Proceſs and 
n Court, Br. Joinder in Aid, pl. 16. cites 1 H. 6, 4 —Fiteb. Joiuder in Aid. pl 1. ci | 
78 Fake in Aid, pl. 1. eites Tin. 26 H. 8. 6. Li. F mow Joir 2 l 1. cites S. C. 


- 
a . 


* 


(Qa) How 
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11 tt — a - 


(Q. a) How the Joinder ſhall be wwrhout Proceſs, B. 
Attorney. ; 


Br. Aid, pl. 1. IF Leſſee for Years hath Aid of the Leſſor upon whom the Avowry 
cites . | | 

Sc bu 1 is made, the Leſſor may join in Aid by Attorney. 11 h. 4 

Brooke ſays, *** © 
od Mirum, that it had not been in Perſon, or by Attorney upon Proceſs Br. Toinder in Aid 

pl. 6. cites S8. C. accordingly. —— Ibid. pl. 19. cites S. C. but $. P. of joinin by Attorney does no: 

appear, Firzh. Attorney, pl. 3 5. cizes S. C. and S. P. Dy. 111. or 43. Hill. 1 & 2 Ma- 
ormer v. Clark, Tenant for Life pray d in Aid of him in the Reverſion who came in by Proceſi. 

and by his Attorney join d in Aid. 5 


2. But the Meſne ſhall not join to the Tenant by Attorney, becauſe 
Fol. 193. by the Joinder he acknowledges an Acquittal, and therefore ought to 
join in Perſon. 11 Þ, 4. 28. b. | 

3. So where an Avowry ts upon a Stranger, and Aid granted of 

him, he cannot join by Attorney without Proceſs. 1 Þ. 6. 4. b. 
S. F. Br. Aid, 4. Avowry jor Rent and Services upon Baron and Feme, as in Fure Lui. 
pl. Sr. cites ig, the Baron prayed Aid of his Feme, and had it, and Day given to him 
21 H. 6 22. 55558 i 2 2 | 
and he had to bring in his Feme without Proceſs, but he might have had Proceſs it 
4 — he would; Quod Nota. Br. Aid, pl. 17. cites 35 H. 6. 10. 
rin 

in, A this before Anſwer made, or Iſſue joined. 


— * 


— 


(R. a) Joinder in Aid by Proceſs. [hat Proveſs.] 


Br. Proceſs, 1. IN a Scire Facias, if the Tenant Leſſee for Life has Aid of the 
8 Reverlioner, d Scire Facias in Auxilium according to the Na- 
%« Prot. tlixt᷑ Of the firſt Mrit ſhall be granted, and not a Summons ad Auxili- 


notaries both andum. 12 P. 4. 3. 


Summons ad 
Auxiliandum, and alſo Sci. Fa. ad Auxiliandum have been uſed, but by Thirne, and the Opinion of 


the Court, the ancient Courſe is to award a Scire Facias &c.—— Fitzh. Proceſs, pl. 124. cites 8. C 


a... tt. & 
_— — 


6. a) At what Time Proceſs ſhall be granted. 


Br. Aid, pl. 1. IF a Servant be at Iſſue, and has Aid of his Maſter, it ts not ne 
45. cites ceſſary that the Scire Facias ad Jungendum thoulo be recutir 
0 ed before any Venire Facias ſhall be awarded, but they map be recutr- 
able at one time, becauſe the Jflue being joined, tue ”rayee call 

but is only to give Evidence. 51), 6. 21. Contra 5 


Ih. | 
* Br. Proceſs, 2. If Aid be granted of the King and Ordinary, by which be is d 
pl 61, cites ſnarxded to ſue to the King, yet betore a Procedendo comes Proc#is 
EEE ſhall be awarded againſt the Ordinary preſently. 12'Þ. 4. 4. b. t 1 
ceſs, pl. y. it maybe Procels thail not come before the Return. Dubitatur. 
— 12 19 D. 6. 5. P 19 E. 3. Atd del Roy 5. | | ; af 


— 


Cy 
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EY M Atv be granted of the Ordinary, and the Eſtare of the Patron See (La) L 
coonterpleade#, Proceſs halt oor be alvarved againit the Ordinary y{ bee 
| tied. 7 . 6. 41. 92 | | SR Rs” ; 4a 
4 F ated of 2 common Perſon, Patron and Ordinary, 15 2 885 
Proceſs chall iſſue againſt both at che ſame time. 19 0. 6. 6. 1 
3. Na Parſon has Ard ot King Patron, and of the Qrdinaty, and Firzh. Pro- 
Proceſs is made preſently againſt the Ordinary before any Procedendo Ju, pl 151 
comes; if the Orvinary comes in upon the Return, he wall not join 5 f. g H-_ 
at to the Parſon before the Procedendo comes. 19 Þ. 6. b. Br. Proceſs, 


| pl. 61. cites 
urid. ” H.6. 5. 


19 H. 
and ſo the (b) in Roll ſeems miſprinted for (6.) 


6. InTFeſpaſs, the Defendant ſaid, that it was the Franktenement of R. Br. Proceſs, 
and he is his Tenant at Will, and entered, and did the Treſpaſs, Judgment Pl. 135. cites 

&c. the Plaintiff ſaid that it was the Franktenement of F. N. who leaſed 7 : 44A 

#0 him at Will, abſque hoc that it is the Franktenement of R. and ſo to Iſſue, Enqueſt, pl. 

and the Defendant prayd Aid of R. and had ir, and Venire Facias iſſu- 13. cites 

ed, and \V rit to warn the Prayee returnable at a certain Day, at which S. C 

Day the Inqueſt came, and the Sheriff returned R. Nihil, and the Defen- 

dant teſtified that he had Aſſets &c. and prayed Garnithment, and that 

the raking of the Inqueſt thall ſtay, and notwithſtanding the Inqueſt 

Was taken, and found tor the Plaintiff, and he recovered Damages a- 

gainſt rhe Defendant; Quod Nota. Br. Aid, pl. 43. cites 7 H. 4. 31. 

J. Aid was granted in Treſpaſs after ſue for one in the Writ of another Br. Aid, pl. 

named in the Writ, and of a Stranger, and Venire Facias iſſued immedi- If & = 
ately upon the Iflue, and Proceſs againſt the Prayee only, all at one 
Day ; for the Prayee ſhall not plead, but ſhall maintain the Iſſue and 
give Evidence, Br. Proceſs, pl. 55. cites ) H. 6. 25. | . 
8. In Treſpaſs they were at Iſſue in C. B. and after Aid was granted, 
and there it was doubted whether Summons ad Auxiliandum ſhall iſſue 
with the Venire Facias or not, and after Summons ad Auxiliandum iſ- 
ſued firſt, Contra in B. R. tor there both ſhall iſſue together. Br. Aid, 
pl. 136. cites 18 E. 4. 10. 


1— „ 8 PIR _——_— — 


(T. a) How. By Attorney. | 


I an Avowry upon the Leſſor, if the Leſſee has Aid of him, the 


Leſfor may join by Proceſs by Attorney. 11 B. 4. 28. b. 


2. So where the is upon the very 'Tenant, and Alt granted 
of him, he may join by Procels bp Atcortiey. 1 B. 6.4 b. 
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bunt for Life may have Aid of him in Rena 


— 4.2 have der without ſhew- S. P. and 
big . nes Deed thereof, for it may be that the, Deed was delivered to then the 
= Remainder upon the Livery, and not to the Tenant fof Lite. Pert 00* 

Aid, pl. 34. cites 47 E. 3. 18. * m e ,. 


: ; nant for 
Life. Br. Monſtrans, pl. 25. cites S. C. 


Tit t 2. In 


„ . 


\* 
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— 9 OX 8 e ne. a . 
* Br. Aid, 2. In Præcipe quod reddat, the Tenant for Life pray d Aid of him i 
44 Aare 4 of him in Re. 
N mai nder. Thirne bid him ſhew Deed of Remainder, for it belongs 10 
ingly, hat you; and fo he did. But Brooke ſays, Quære if of Neceſſity, for other. 
eme Tenant Wiſe it is in * 22 H. G. 1. For Remainder may be by Livery without Dec 
2 K Br. Aid, pl. 536. cites 12 Hf. 4. 20. | 
cervea in - ; : 
fault of ber Baron,” pra Aid gf him in Remainder, and had it without ſhewing Deed ——— Br. M 
ſtrans, pl. 56. cites 8 C. accordingly, Br. Counterple del Aid, pl 11. cites 22 H. 6. 2. S. C. & | 
accordingly. Br Reſceipr, pl. 63. cites 8. C. -Br. Aid, pl. 87. cites 22 H. 6. 41. that if the 
Grantee of a Rent-Charge releaſes to him in Reverſion, the Tenant for Life cannot plead this without 


having the Deed, and therefore in Avowry upon him in Reverſion for Rent Service, the T 
Life who was a Stranger to the Avowry had Aid granted him of the Reverſioner. : "na oe 


— 


* ( W. a) Proceedings, Pleadings &c. 


1. TN Writ of Co/onage, the Tenant pray d in Aid, and after he and the 
Prayee pleaded jorntly a Laſt Seiſin in Abatement ot the Wrir, and 
held good. Thel. Dig. 208. lib. 14. cap. 8. S. 6. cites Mich. 10 E; 
327. | . | 
But um 2. If the Zenant prays Aid, and the Demandant counterpleads, and the 
Demurrer Tenant pleads Eftoppel againſt the Counterplea, which is adjudg'd againit 


Ad, — him, this is peremptory. Per Seton. Br. Peremptory, pl. 76. cites 1; 


Is not pe- E. 3. 8 : | 
remptory. Br. Peremptory, pl. 56. cites 13 E. 3. per Seton. 


3. In Scire Facias out of a Fine after Aid Prayer, the Tenant was re- 
cei ved to ſay that the Fine was once executed in the Father 5 the Deman- 
dant. Thel. Dig. 208. lib. 14. cap. 8. S. 2. cites Hill. 29 E. 3. 21. and 
Mich. 26 E. z. 69. and fays ſee 11 H. 4. 68. 
4. Cui in Vita, the Tenant ſaid that F. was ſeiſed in Fee, and leaſed to 
him for Life ſaving the Reverſion, and pray'd Aid of him, and the De- 
mandant ſaid that F. had Nothing in 25 And ic was argued, it he 
ſhould traverſe the Leaſe or the Reverſion, but after Gratis they were at 
Iſſue upon the Reverſion; Nevertheleſs after it is faid elſewhere often, 
that upon Aid Prayer the Leaſe ſhall be traverſed, and upon Reſceipt the Ri- 
ver/jon. Br. Counterple de Aid, pl. 34. cites 41 E. 3. 8. 

- $. Treſpaſs againſt F. and 2 others, and the 2 juſtified becguſe the Plain- 
tiff was Villein Regardant to the Manor of B of F. their Majter, and 
would not be juſtified, by which they took him, and the other ſaid that 
Frank &c. and fo to Iſſue, and the Defendant pray'd Aid of ] their 
Maſter, and had it, and Venire Facias iſſued, and Scire Facias ad jungen- 
gendum in auxilium againſt J. returnable at one and the ſame Do, 
and Proceſs tpon the Original again F. returnable the ſame Day, at 
which Day F. came, and join'd in Aid, and alſo anſiwer d upon the Origi- 
1 d Villeinage ut ſupra; judgment it he ſhall be anſwer'd; 

the Plaintiff pleaded Frank, and of Frank Eſtate, and pray d Venir: 
Facias, and Proceſs upon this Ifue ; and the faid F. ſaid that jhe held the 
ſaid Manor in Dower, the Reverfion to F. and pray'd Aid of him; And 
r Gaſcoyne, the laſt Venire Facias ought not to iflue, for one Venire 
acias may make an End of all. Contra per Huls, and that both ſhall 
Hue, and / the one Iſue be found contrary to the other, He who his warn d 
may. have Attaint ; for in . Replevin againſt Maſter and Servant, the 
Servant juſtified in Name of his Maſter, and after the Maſter join'd 
and avow*d for the ſame Cauſe, the Servant is out of Court, for in 
Replevin Aid ſhall be granted before Iſſue, and in Treſpaſs nor, * 
; By | alter 

1 
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iter Ide, and therefore here the Servant is nor out of Court; for it |. ; 
will make Default, the 2 ſhall maintain che Iſſue alone, and this Aid in 

Treſpaſs is not but Ad Manutenendum exitum, and not Ad Refpondea- 

dum, anti therefore both Iſlues ſhall be tried; And per Gaſcoigne, J. 

{hall not have Aid of him in Reverſion becauſe he is Party to the Writ. 

Contra per Huls, and that all is one, and ſee the Proceſs upon Aid 
bre, that the one Iſſue tried ſhall not be a Conclilſion againft . 
the ou ber Iſſue, notwithſtanding the Aid Prayer; Quzre thereof if 

ir be pleaded, and How the Proceſs againſt the Jury, and againit the 

Prayee, and againſt the third as Party, ſhall have one and che ſame Re- 

turn. Br. Aid, * 45. cites 8 H. 4. 17. | 

6. It was held that after Aid Prayer a Man ſhall plead 2 thing appa- In Replezin, 


' 1 1 p — ih * \ af! — 
rent to the Writ as Amicus Curiæ. Thel. Dig. 208. lib. 14. cap. 8. S. 4. 2 
cites 11 H. 4. 67. the Plaintiff 
, F : had Aid of 
bis Feme, and after the Aid had, he and his Feme «were not received to _ Matter apparent in Abatement 
the Avocory, Thel. Dig 208. lib 14. cap. 8. 8.6. cites Trin 39 E. 2. 19. bur fays the contrary was 
held Mich. 11 H. 4. 28. where it is ſaid allo, that the Plaintiff and the Prayee in Aid ſhould plead Mar- 
ger in Fabi in Abatement of the Avowry. But that it is held Mich 34 Hf. 6.8. 21. that after the Join- 
der in Aid, they ſhall not piead a thing apparent in Abatement of the Ayowry, but only as Amicus 


Curie. 


— — 


n 
r 
- 
- 
. 


5. In Replevin, the Deſendant avow'd upon a Stranger, and the Plaintiff In Replevin, 
that this Stranger leaſcd to him for Tears, and pray'd Aid of him and the Pefen. 


| oin' dant avow'd 
had it, and they join'd, there it they cannot agree in Plea, the Plea of the i 7, 
Termor ſgall be talen. Br. Joinder in Aid, pl. 11. cites 5 U. 5. 6. * * 


Stranger to 
the Replevin, as his very Tenant, and the Plaintiff ſaid that this T. leaſed to bim for 20 Tears, — pray d 1 
Aid of him and had it before Iſſue, whereupon J. join d, and thereupon the Defendant confeſſed the Auotu- a 
, and the Plaintiff pleaded Riens Arrear as to Part, and Tender upon the Land of the Reſt, and Ne unques 
Seifie for, other Part, - whereupon the Defendant demurr d, and well; becauſe when Aid is granted and 
the Prayor docs not agree in Plea, there the Anſwer and the Plea of the Prayee, who is I enant as to 
the Avowry, ſhall be taken, and the other refuſed. Br. Joinder in Aid, pl. 2. cites Mich. 2 H. 6, 1. ;. 


8. If Tenant for Life prays Aid in Præcipe quod reddat, and he and the 

Reverſioner dy not join in Plea, there the Plea of Tenant for Life ſhall be 

taken ; tor he has the Franktenement which is the Caule of the Action, 

and he in the Reverſion may falſity the Recovery after, it he has Cauſe. 

Br. Joinder in Aid, pl. 2. cites Mich. 2 H. 6. 1, 2. 

9. And in Aſſiſe the Plea of the Tenant ſhall ſtand, and not the Plea of | 

the Difieiſor to the Right of the Land. Br. Joinder in Aid, pl. 2. cites 

Mich. 2 H. 6, 1, 2. and. ſays that 45 E. 3. concordar. I 

to. Recordare, the Detendant made Conuſance as Bailiff' of A. B. 

Daughter and Heir of Z. P. the Plaintiff ſaid that A. B. is a Baſtard &c. 

and upon this the Defendant pray'd Aid of A. B. And per Babbingron and 

Cott. be ſhall have the Aid; Contra per Scraunge and Martin; for by 

him he ought to have pray d the Aid in the Concluſion of his Conuſance, 

and in Plea Perſonal a Man ſhall have Aid after Plea pleaded, and not 

before, hut in Plea Real a Man ſhall have Aid before Plea pleaded, and 

there are only 2 Manner of Entries of Aid, the one is of Aid before Pla 

pleaged, viz. that the Deſendant or Tenant. Patit Auxilium de C . quo 

A now poteft reſpondere, and after it be after Plea pleaded, the Entry is 

Er defend” petit Auxilium de B. ad manutenendum_exitum, and in this 
ale it cannot be Ad manutenendum exitum; for no Iſſue is join d, and it 

cannot be &. Sine quo non poteſt reſpondere; for he has anſwer'd to the 

Action, and in the e thereof has not pray d Aid, and cherefore 

be has paſſed the Advantage of it, and there are no more Entries of the 
a ee 2 ; Quære, for it is not adjudged, * Br, Aid, pl. 94. cites | 

4 H. 0. 30. = LE Tar „„ 
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11. In Treſpaſs againſt ſeveral, one juſtified by the Command of thoſs r, 
had pleaded, an of others not named, becauſe that was the Frankten,,, 
of them'by which he entered, and 1o to Tilue, and ſo prayed Aid of al 
atcer lifue joined. The Court held that he ſhould have it of thoſe nor 
named in the Writ, but not of thoſe named; whereupon the Plaintiſſ i 
avoid Delay granted the Aid of all, and per Cheney the Ven. Fac. ſoall „, 
ſue immediately without attending the coming ot the Prayee; and Proce/z 
ſpall iſſue again the Prayee inflanter; tor when he comes he ſhall not 
lead any Plea, but ſhall join in Aid of the Iſſue, and give Evidence; 

od Nota. Br. Aid, pl. 71. cites ) H. 6. 71. [21.] 
Br. Aid, pl. 12. In NM" 6 quod reddat the Tenant prayed Aid of A. who is ready to 
en join, and the Tenant demurr d [ averr'd ] that he is not the ſame Perſon, and 
fog] accord-";p, other e contra. The Tenant prayed Proceſs againſt the Prayee, and 

T ſaid that the Itſſue is not receivable, whereupon the Tenant was awarded 
to anſwer alone in as much as he retuſed the Averment; and fo ſee that 
Iſue may be taken, whether he be the ſame Perſon. Br. Joinder in Aid, 
pl. 13. cites 7 H. 6. 45. 

13. After Aid pray'd of a Parcener, the Tenant ſhall nor plead Pare. 
nary with one not named in Abatement of the Writ. Thel. Dig. 208. lib. 
14. cap. 8. S. 5. cites Paſch, 9 H. 6. 5. 

14. In Pracipe quod reddat the Tenant pray d Aid of one B his Cuuſin, 
by reafon of Partition made between them, and pray d that he be ſummoned in 
diverſe Counties, and in the County 0 Cheſter, and the Plaintiff ſaid that 
B. had Aﬀſſets to be ſummon'd in the County of D. and pray d Proceſs theref ; 
And by the Opinion of the Court, except Paſton, tho* the Demandant 
ſued the Proceſs for his own Haſte, it ſhall be intended the Proceſs of 
the Tenant, and it is Reaſon that the 'Tenant have his own Proceſs 

where he prays it; Quære. Br. Aid, pl. g8. cites 14 H. 6. z. 
But in Pla 15. In Annuity againſt a Parſon, who ſhewed Cauſe of Aid, and prayd 
of Land, Aid of the Patron, the Cauſe is not traverſalle. Br. Counterple de Aid, 


be mp bg Life pl. 12. cites 22 H. 6. 47. 


prays Aid of 
him in Reverſion, he ſhall ſhew Cauſe, and there the Cauſe is traverſable. Ibid. 


16. In Replevin the Avowry was on a Stranger, of whom the Plaintiff 
pray'd Aid, and had it; there, upon the Foinder, they may plead Ne unques 
S:i/jie, and the like againſt the Defendant ; tho? the Termor himſelf, with. 
out = Shue cannot have ſuch Pleas. Br. Joinder in Aid, pl. 15. cites 
22 H. 6. 3. 
17. >? On the Plaintiff pray'd Aid Fd his Leſſor for Years, and had 
Summons ad Auxiliandum returned ſerved, at which Day the Prayee came 
not, and the Plaintiff is eſſoigu d. There Judgment ſhall not be given 
immediately that the Plaintiff anſwer alone, but the Default of the Prayer 
ſhall be recorded; and at the Day which the Plaintiff has by the Eſſoign, 
the Fudgment ſpall be given that the Plaintiff anſwer alone. Quod nota; 
for his Appearance at the Day of Eſſoign ſhall not ſerve, if he not ap- 
pear now at 1 Day of the Return of the Summons &c. Br. Aid, pl. 
I. cites 27 H. 6. 4. | | 
18. Note per Brown, Prothonotary, That if the Defendant in 7re/pa/s 
prays in Aid of his Maſter or Leſſor, who is a Stranger to the Writ, the 
laintiff may ſay that the Prayor is dead, and the other may ſay that Alive 
** and Iſſue ſhall be thereof taken. Br. Aid, pl. 144. cites 32 H 
34 | | > fs habe 
Ibid. pl. 14. 19. Prayee cannot plead in Abatement of the Avawry admitted by tht 
cites S. C. Plaintiff, unleſs as Amicus Curiæ. Quod nota. Per Curiam. Br. Avow- 
ry, pL 12. cites 34 H. 6. 8. 21 3 
$ if the _ 20. In Annuity it was ſaid that if a 555 prays Aid of the Patron and 
Patron and Ordinary, and hey are eſſoign'd, or make Default, the Defendant may re- 
Ordinary | linguifh 


Alien. e 


ere, 0 N ; 
E. 4 2% _ 1 there t 
* Let | . | Defendant 

| plead alone. Ibid. But if they <vill join with the Defendant, and plead th * 
fall p pleads, then they ſhall be hoy to join with the Defiodant therein Re 
vary in Plea, the Plea of the Defendant only ſhall be taken. Ibid.— And tho! they offer to joiw — 
the Defendant may relinquiſh the Aid-Prayer, and confeſs the Action; per Danby Ch. J. Ibid. Bk 


21. In Annuity after Aid- Prayer, and before Appearance, he who prays 
in Aid may refuſe the Aid, and plcad in Bar only; but contra after the 
Prayee 2 and offers to join, wnleſs they vary in Plea; tor then the 
Plea of the Tenant ſhall be taten; but the Defendant may confeſs the Ac- 
tion, notwithſtanding the Prayee offers to join, and it the Prayee be 

bign'd, this is no Appearance; and note that the Detendant may anſwer 
2 Br. Joinder in Aid, 14 19. Cites 4 E. 4. 28. 

22. In Writ of Right by . againſt F. who ſaid that he held for Liſe, 
the Remainder to B. and C. who joined by Proceſs, and pray'd that the 
Demandant count againſt them, and it was ſaid that he ſball not count, 
but ſhall have Oyer of the frff Writ and Count, and fo he had, and vouch'd. 
Br. Aid, pl. 132. cites 11 E. 4. 2. | 

23. I. Aid be granted where it does not lie, it is not Error, but Delay. 
Contra it Aid be denied where it does lie, it is Error; per Fineux. Br. 


Aid, pl. 118. cites 8 H. J. 8. 


For more of Aid of a Common Perſon in General, ſee Aid of the 


King, [Parceners, Reſceipt (8) Voucher, and other Proper 
it | 


— . . 1 


Alien. 


2 — 


1 
FELT | 11 
wa cp 


(A)  Alien-botn. Alten-Friend. What Things he Lell 

may have, without Forfeiture to the King. 

K ; N Alien ma | archiſe Land. * 11 + | 26. b, 7 1 | * Br. Deni- 
A's. Er Hl. Ky er 


+ Br. Denizen &c. pl. 2. cites. 8. 


4 8 


2. But the K ing may fail it. * xx Pen. 4. 26. b. f 14 hen. 4 20. * Br, Devi- 


zen, pl. 17. 


cites g. C. & S. P. But the Purchaſe ought to be found by Office. And ſo it was in the Caſe of Jian 
Exchequer ſhall not ſerve in this Caſe, 


| in the Time of King E. 6. Quære if Information in : 
t ſeems that ir ſhall nor. Br. N. C. pl. 443. Temp. E. 6.-—— The King, upon Office found, 

Mall have them. Co. Litt. 2. b. 15 | | : 

- + SP: if withour Licence. Br. Denizen, pl. 2. cites 14 H. 4. 19. S. C. | 


3. Tf an Alien Friend be a Merchant, may purchaſe a Leaſe for Though he 
Years of a Houſe tor his Habitation, and the Ring ſhall not have this cannot pur- 
| U u u | fo chaſe Free . 


- | 
1 


th. —— „ — — — 


0 3 * , ' . — 
hold, yet he ſo lung as he inhaiuts there. Co. Litt. 2. b. For this was neceg 
2 1 tar his Trade and Traffick. | | * 
Habitation bere for the Time that he is here, though he be no Denizen, bur is to remain here for Mer. 
chandize, or tie like per Cur, obiter. Poph. 36. S. b. aami ted; for if they were diſabled in 
ſuch Caſe, it were in Effect to deny them Trade and Traffick, which is the Life of every Iſland. 
* 17. a. in alvin's Caſe dee D. 2. b. Marg. pl. 8. Varborow's Reading upon the Statute of 
27 E. 3. cap. 2. accordingly. | | 


1 


S. P. unless 4. But if he Departs or leaves the Realm, the Ring ſhall have thy 
he leaves Leaſe. Co. Litt. 2. b. k x this 


Servants 
reſiding there during the Time, D. 2. b. Marg. pl. 8. in Yarvorow's Reading in Lent, 35 Eliz, on 


the Stat. 27 E. 3. Cap 2. 


5. So if he dies pofſeſs'd thereof, pet his-Execytors or-Adminiſira 
tors ſhall not have it, Co. Lift; 2. v. SW Fames Cry/iis Cafe, 29 


3. | ha, 
ſr was faid 6. Bur ſuch Alien Friend, tho' he be a Merchant, pet if he pur 
1% in chaſes a Leatc wor Years of Land, Meadow . the King thall have it; 
— * tot thts is not necetlary tor his Frade or Trattick. Co. Litt. 2. h. 
Alien born Dix James Croft's Caſe. 29 Eliz. Relolved. if 
obtains a | 41 
Leaſe for Years, the King ſhall have it; for he cannot, have Land in this Realm of any Eftate. Be. De. 
nizen, pl. 22. cites 5 M.— tr. N. C. pl. 491. S. C.——No Alien can, have Land wichin the Neal 
unleſs he be Denizen. D 2 b. pl 8. Paſch. 19 H. 8.-— And. 25. pl. 56. The Opinion of the Juſtices 
of C. B. was, that Alien Friend may have Goods and Leaſes in England, and may make Teſtament of 
them, oe ” be not Denizen.——Bendl. 36. pl. 61, S. C. accordingly — F. 7 Rep. 1;. a in 
Calvin's Caſe. 


dee pl. 24 7. But if an Alien Friend, who is not any Merchant, purchaſes a 

Leaſe for Bears of a Houſe tor his Habitation, the Ring ſhall have 
it. Co. Litt. 2. b. Str Fames Croft's Caſe, Reſolved. 
* All. 14. 8. Ik an Alien Friend purchaſes a Copyhold in Fee in the Name ot 
$.C. and J. S. in Truit for himſelf and his Heirs, Quzre whether the King 
that though ſhall Have this Truſt of the Copphold. Palch. 24 Car. B. K. this 
the Kirg was a Queſtton between the Kg and Holland, and much argued at 
ſhould have Bar. but no Opinion given thetein ; but the Truit being craverſed, 
the * be and this tound for the King, yer judgment was given againſt the King, 
Eile the becaule by the Jnquiſition by which this Truſt and Batter was 
Land itſelt found, J. S. who was the Perſon RR. and who had the Eſtate 
by Law, in Fee in him, was put out of Poſſeſſion thereof by the Inquiſition; 
bur 1 whereas the Alien had but the Truſt, and no Poſſeſſion, and therefore 
Mare 2 De. ADMitting the Truft was given to the Bing, yet, che King could not 
cree for i, have the Poſſeſſion by Fore thereof, but ought to ſue to have the 
and ſo was 'Truſt executed in a Court of Equity. WMtratur Trin. 21 Car. 


Sir John Rot 
Ducks Cue * G. Cuxia adviſare vult.— Mod. 13. pl Styles'sR 
ty. 20. 41. 76: $4. 90. 94. Luria adviſare vult. — 17. pl. 46. Arg. cites Styles's Reports 
S. C. has if 10 Allen banchaltg epbold Lands, the King ſhall 5 5 the fate; but as a Truſt, 
and that the particular Reaſon was, becauſe the King ſhall not be Tenant to the Lord of the Manor. 
But ſee Sty. 40. Sc. cited as above.. 2. b. Marg. pl. 8. ſays, that Harriſon in his Reading at Lin- 
coln's-Inn, 1632. held, that an Alien cannot purchaſe Copy hold Land, becauſe he has no Capacity to 
retain but qnly for the King, and the K ing cannot hold of any, and therefore if he purchaſes it ought 
to eſchear to the Lord of tho > 480% R muß 


Manor. 


9. Paſch. 11 E. 3. Rot. 87. Land was extended upon a Statute d 
knowledged to an Alien Friend Merchant, and delivered to him, and Office 
was found for the King, and adjudged that he ſhall have the Land upon 
the Extent, and ſhall not be taken from him upon Office found, and 

that this is within the Stat. 13 E. 1. de Mercatoribus, and it he be 
ouſted be ſhall have an Aſſiſe, and fo Canvill J. inclin d in his Read- 
410 | 


Alien. 
r de Caſe above was debated three Years Hill. 13 E. 3. ac- 
ae 2. b. Marg. pl. 8. | | 


10. 


a Reverſion of Land be granted to an Alien by Deed, and before 
" Attormment the Alien is made Denizen, and then the Attornment is made, 
the King upon Office found ſhall have the Land; tor as to an Eſtate be- 
'qween, the:Parties it paſſes by Deed ab initio. Co. Litt. 3 co. b. 
11 An Alien is not capable of an Offce.. Jenk. 130. pl. 64. cites 4 
1 8 the Common Law an Alien was capable of a Bene/fice in Eng- 
| land; for the Church is one throughout che whole World; but at this 
1 5 , ir cannot be without the King's Licence, by the Starutes made 
| " 
3 


3. and 10 R 2. Jenk. 130. pl. 64, | 
12. An Alien and an Engliſhman were joint Purchaſers ; the Alien di- 1 wt R 
pl. 31. Paſch, 
. x liz. 
Dueen Pall have the Moiety. Le. 47. in pl. 61. Fenner cited it as ad- 1 i 
judg'd in F orcet's Caſe. u as that T. K. 
5 PN FT. | infeofted B 
un Alien, and Forcet, to the Uſe of himſelf and his Wife in Tail, Remainder to his right Heirs, and 
it ſeemed, that if an Ofice be found, rhe Queen ſhould have the Moiety by her Prerogative to her 
wn Uſe, and the other Uſe in this Moiety is gone for ever. Goldsb. 29. pl. 4. Mich 28 & 29 
iz. Fenner ſaid that he had heard lately in the Exchequer, that an Alien and an Engliſhman pur- 
chaſed Lands jojntly, and the Alien dying, it was adjudged that the other ſhould have the whole by 
Survivorſhip. But Anderſon and the whole Court faid, that this could not be Law; for it is a Max- 
im, that Nullum Tempus occurrit ow If one covenants to ſtand ſeiſed to the Uſe of his Brother, 
ne an Alien, the ſame is good, and an Uſe will ariſe ; per Cur. Godb. 275. in pl. 38S. Hill. 16 


Jac. B. R. 


; the Survivor ſhall not have the whole, but upon Office found the 


14. It one takes an Alien to Wife, and then he aliens his Land, and af- But fee 

terwards ſhe is made Denizen, and the Husband dies, the ſhall not be gt 1 
endow ed, becauſe her Capacity and Poſſibility to be endowed came by 4 e , 
the Denization, but otherwiſe it is if ſhe were naturaliz'd by Act of pl. 1. Where 
\Parliament. - Co. Litr. 33. a. ſach Marri- 


| age was by 

the King's Licence, that ſhe had Dower. 

15. Leaſe for Years was made to an Alien on Condition to have Fee on 

Payin 20. I. During the Leaſe He is made Denizen, and aſter pays the 

20 l. Frowike in his Reading, as cited by Dyer, held that the King 

ſhould have the Fee, but Plowden thinks the Alien, being then a Deni- 

zen at the Time of Payment, ſhall have it. Pl. C. 482. h. Mich. 17 & 

10 Eliz. in Cafe of Nicholls v. Nicholls. 

6, Daplicatus Sanguis it not neceſſary in Deſcents or Purchaſes ; As Jenk. 3. pi, 
Alien has Iſſue a Son by a Wife Inhericrix, which Son is born in Eng- 5. — Pp 2 

land, this Son, after the Death of the Wife, ſhall inherit the Land. Pare of che 


'Jeak. 203. pl. -4, Fn Father and of 
An Alien born purchaſed Lands, and Heye Offc faund the O | * 
17. | | Li are e 0 / LEER Le. 47. pl. 
made him Denizen and confirmed his Eftate. Anderſon Ch. J. thought 61. 5. C. but 
che Lands were not in the Queen before Office, and ſo the Con- po Jorge 
firmation good; But Rhodes big that he ſhould take only to the Uſe 4 Le 82. pl. 
of the Queen, and then the Confirmation void. And aſterwards Shut- 175. S. C. in 
tleworth being asked as to his Opinion by divers Barriſters, declared, dotidem Ver- 
that he chought ir not in the Queen before Office, and therefore thought x3 PWM 
1 7 tion good. Quere. Goldeb. 49. pl. 4 Mich, 28:& 29 pie 
1 Anon. ——— Gr ban ; 5 11h ? a 
18. A. an Alien had Lands by Purchaſe in Tail, the Remainder to B. Goldsh. 102. 
in Fee. A. ſaffered'a common Recovery, and died withont Ie. This be- Pl. 7, S. C. 
wg found by Office, the whole Court held that the Recovery Was good, ang Thea 
* would bind the Remainder. 4 Le. 84. pl. 19). Mich. 30 EIIz. C. him good 
Anon. | | 4 R ik A to the 
* , Pracipe before 


Office fend, and that the Office has Relation for the Poſſeſſion of the Alien, but not to ſay that the 
n 0 | Alien 
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260 q Alien. 


| Alien never hed jt, and the Juſtices held ir a ftrong Caſe that the (Queen ſhall have it, and that the 
Remainder is gone 10 Mod 124. Arg. S. P. accordingly, that he is a good Tenant to the Præcipe 
before Office hound. FA . 


5 C. ced 19, An Alien may have Adminiſtration of Leaſes as well as of perſonal 
ay 128 Things, becauſe he has them in another's Right, and not to his own 
7. e Ute. Reſolved per tot. Cur. Cro. C. 9. pl. 6. Paſch. 1 Car. 1. C. B. Car. 


von's Caſe. 
7 Rep. 25. 20- The Law will not give an Alien the Benefic of Taking by an 


a. in Calvin's Act in Law; as by Deſcent, Curteſy, Dower, or Guardian lip, becauſe 


Caſe, 5 nes he cannot keep it; and Lex nihil tacit frutra. Per Hale Ch. Bre 


as 3 Vent. 417. in tne Caſe of Collingwood v. Pace. 
and rely. x g 5 
— Lite 31. a S. P. accordingly as to Dower. 


21. If an Agreement fer a Honſe is made with an Alien Artificer for 5 
long as he and | pleaſe, at the Rate of 201. per Ann. Aſſumpht will lie 
thereon, and ſo che Statute is evaded ; ſo it it be that he ſhall have my 
Houſe tor ſc long as he and I pleaſe, for ſo much as it is worth, Per Cyr 
And yet agreed that a Contract which amounts to a Leaſe is void b 
this Statute. 2 Show. 135. pl. 114. Mich. 32 Car. 2. B. R. in Caſe of 
Pilkingron v. Peach. ' | 

22..An'Alien cannot . purchaſe Land for his own Benefit, but he may 
tor the Benefit ot the Crown. See 10 Mod. 91. 94. 120. 122. Arg. 

23. Marriage is not a Gitt in Law of a Term for Tears to an Alien, for 
his Wite may ſue and be ſued as a Feme ſole. Admitted. Arg. 9 Mod. 
104. Mich. 11 Geo. in Caſe of Theobald v. Duffoy. | 


A Leaſe was 24. 32 H. 8. cap. 16. S. 13. Enacts, that Leaſes of Houſes or Shops to 
made ofa Strangers Artificers, who are uot made Denizens, ſhall be void, and that 
Houſe and a 2% Leſſor and Leſſee ſhall forfeit 5 1. to be divided between the K ing and the 


— - 4 Proſecutor. 


formance of Covepants. In Debt brought upon the Bond the Defendant pleaded this Statute, and that 
it was a Leaſe for Years made to an Alien Artificer. It was admitted that the Leaſe was void, and 
therefore per Cur, the Obligation is void alſo; for it would be abſurd that when the Sratute makes the 
Leaſe void and ſo deſtroys the Contract, the Obligation to inforce the Payment of the Rent ſhould 
remain good. And it was ſaid that tho“ ſuch Leaſe be made to an Alien Artificer by the Name of Gent. 
vet if in Truth he be an Artificer, ſuch Leaſe ſhall be void by this Statute; and judgment for the 
Defendant. Sid. 308. pl. 1y Mich. 18 Car. 2, B. R. Jevons v. Harridge, Saund. 7. S C. ſays 
Exception was taken to the Plea, that the Defendants had not averr'd that the Meſſuage demiſed wa, 
Manſion Hoſe, and tha! the Stature intended only to provide that Alien Artificers ſhould not have 
Houſe or Shop to exerciſe their Trades pnblickly in Prejudice of Natural Subject exerciſing the fame 
Trades, but if they would live here as Gentlemen upon their Eſtates, they might take Leaſes of Stables, 
Coach. houſes, or other convenient Houſes to lodge their neceſſary Goods in, and ſuch are not within 
the Words nor Meaning of this Act, becauſe not within the Miſchief of it; and therefore the Plea was 
ill for Uocertainty; and of ſuch Opinion were Twiſden and Windham J. But Kelynge held that the 
Meſſuage ſhall be intended a Manſion-houſe prima facie, and that the Plaintiff ought to reply that it 
was not a Manſion-houſe, and fo the Point would come in Queſtion. Moreton I. hæſitavit. And af. 
terwards the Defendants thinking the Judgment of the Court would be againſt them, they paid the 
Plaintiff the Rent and Charges as the Reporter (who was Counſel for the Plaintiſf) ſaid he was told 
by the Plaintiffs Attorney; and that ſo no, Judgment was given. S. C. cited as adjudg'd, that the 
the Bond for Performance of Covenants was void, and agreed by all the Conrt and Count! at the Bar to 
be good Law. 2 Show. 135, 136. Mich. 32 Car. 2. In Debt brought on ſuch Bond, the Defen- 
dant picaded this Statute, and ſets forth that he is a Vintner, and an Alien Artificer. The Ch. uſtice 
ſaid that this Statute refers to 1 R. 2. cap, 9. which prohibirs Alien Artificers to exerciſe any Handy- 
craft in England, unleſs as Servant to a Subject 8kilful in the ſame Art, upon Pain to forteit his Goods; 
ſo that it is plain that fach'as uſed any Art or manual Occupation were reſtrain'd from uſing it here to 
the Prejudice of the King's Subjects; that the Myſtery of a Vintner chiefly conſiſts in mingling Wines, 
which is not properly an Art but a Cheat; and fo the Plaintiff had his Judgment. 3 Mod. 94. Hill. 
1 Jac. 2. B. R. Bridgham. v. Frontee, — _ Lak Rb: if 

At Common Lax, a Leaſe to an Alien Artificer, either of an Houſe or Shop, was good between the 
Parties, but forfeitable to the Ring; but now if a Shop is let to an Alien Arrtificer, the Leaſe is void by 
the Statute 32 H. g. and if the Leſſor brings an Action of Debt for Rent, the Leſſee may plead this Sta- 
tute in Bar to the Action; but if an Howſe or Shop is let to an Alien Gentleman, the Leaſe is not void with- 
in that Statute, neither is it pleadable in Bar to an Action. 3 Salk. 29. Anon. 
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| 47. cites H. 10 H. 4. 9. 


Alien. 
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(A 2) Who is Alien, and who Alien Friend or Alien 


Enemy. 


E ho is bora beyond Sea before the Statute, whoſe Farber and Mo- 
nber were Exghfh, was inheritable by the Common Law, nevei- 
is now this is clear by the Statute ; Per Huſſey. Br. Diſcent, pl. 


2. If a Man goes over Sea without the King's Leave, and has me ue there 


and dies, and the Iſſue ſurvives, the Iſue thall not be his Heir inaſmuch 


- 


ry 


as he is Alien born, and the Land ſhall eſchear, and no other ſhall be his 


Heir ; Per Newton. Br. Denizen, pl. 14. cites 22 H 6. 38. 
3. But contra Lib. Dr. & St. and that where the eldeſt Son is an Alien, 


— po 


45 the joungeſt Deni zen, there the youngeſt thall be Heir, As between 
Baſtatd and Mulier ; But e contra where the eldeſt lawtul Son is attaint- 


ed in the Life of his Father of Felony; for he Was once able. Contra 
'of Baſtard and Alien, nota Diffèrentiam. Ibid. 


lib, 1. __ 6. 
pl 16. Cites 
.C. 


* 
1 — ——. . u. 


Bas . . 42. 42 6. 


It che King grants Patent of Denizen to W. N. born at B. under the 


Dominion of the Emperor, where he was born in France, this Grant is void 
dy the falſe Surmiſe ; Per Brian, but per Cur. contra, and that this can- 
not be tried, and the Effect is that he is made Denizen. Br. Denizen, pl. 


23. Cites 9E. 4 11. Bagor's Caſe. | 
F. It all the People of England would make War with the King of 


* 


and o'wjthin the Exception of extra Regnum in the Statute of Fines. 
9. 14& 15 H. 8. 4. Kngliſhm 


fall pay the ſame Duties as Aliens, but upon their returning and dwelling-in 


Fee is ol the Liegeance of the King, and her Iſſue ſhall inherit, hr. De- 


4 


Denmark, and the King will not Conſent to it, this is not War; but 
Where the Peace is broke by Ambaſſador, the League is broke. Br, Deni- 
zen, pl. 20. Cites 19 E. 4. 6. 
6. An EngliſÞntan paſſed the Sea and married a Female Alien, by this the 
1 > AG cites the printed Book of Abridgmenr of Aſſiſes. 
1 7. E WhO was born beyond Sea, and his Father and his Mother were 
"Engiyh, their {flue thall inherit by the Common Law; Per Huiſey Ch. 
J. Thel. Dig. 4. lib. 1. cap. 6. S. 9. cites 1 R. 3. 4. 

8. Thel. Dig. 4. lib. 1. cap. 6. S. 13. Says, that the Opinion of Sir 


Edward. Saunders, Ch. Baron, in the Caſe of Stowel, Pl. C. fol. 365. 


b. is that t hoſe who are in Ireland or Scetland, are extra Regnum Angliæ, 


en ſwearing Allegiance to Foreign Princes 


The'Realm, to be reſtored to their Privileges. | 
_ 16. Thie Sn of an Alien whoſe Son is born in England is an Engliſh- 


man, and not an Alien. Br. Denizen, pl. g. cites 36 f. 8. 
f. A Baſtard was begot'at Tonrnay-by an Engliſhman of an ** 
_ woman: after the Conqueſt thereof by H. 8. and Carline Ch. J. Saun- 


ven he mon 
Chi 


* 


# 


_dets' Ch. B. Whiddon and Brown J. and Dyer, held that this Baſtard 
n, Liege- man, in like Manner as Iſſue born here in England between 8. 
Aliens, and fo capable of purchaſing and impleading here as a Denizen, accordjngly ; 

f of the -Dominions of England. D494 695 5 


that TH 
tinues fo'al- 


Tourney being at the Time Parce 
224 pl. 29. Trin. 5 Eliz. Anon. 


ef Tuftices and other Judpes. © Jenk. 227. pl. 9 79... FA 
- None de Fetch „or the Father umd Mother Punch ; 


is the ſarn&altho? 


8. C. cited 


Re 22 b. 


J * 227. 


% 85 K 8 P. 


tho' Tour- 


Na the French ; for he vas born in Obedientia & Ligeantia Regis Angliz. By the 


for the Rea- 


ſon is alike. Jenk. 22% pl. 91.—8. C. and 8. F. cited by Vaughan Ch. J. Vaugh. 254. For ir was part 


of Se balbegayg to the King of E 
bi, eh allo is the Law, if an Husband and 
Patents axe born in France. Jenk. 227. pl. 51. 


Xx 2 


A . Pro Tempote, | by 
bo | 


are Aliens have Hue born in England, where the 


12. Perſons 


* * — 4 * —— 
_ 4 — » : 
— 2 > * - 
: J n 7, 8 
3 
Y > 2 2 


PSY «3 


LOS os — —— — 


e 


— 
— 4 8 
Wy WB a k 
* — — - 


33 4 K 8 : . 
« _ 2 _ 


1 


_ | a * " | | 
262 Alien. 
— : 20% Seas are not Aliens. Molloy "i 


12. Perſons born upon the En 
13. It an Alien comes into England, and has Ifſue two Sons, thoſe 2 
Sp uy Indigene, Subjects born, becauſe born within the Realm. (o 
Ne 0 6 29095: 5921 W | 
14. Alien /eni/ies one born in a ſtrange Country, under the Obedi 
of * 1 or Country. Co. Ties: 128. b. 129. a 108 
4 Le. 110. 15. It Baron and Feme go beyond Sea without Licence, or tarry there after 
pl. 223. 19 the Time limited by the Licence, and have Hue, this Iſſue is Alien, and 
8. not inheritable. Held upon Evidence in Ejectment, contrary to the 
ing there 105 * ot Hulſey, 1 R. 3. 4. Cro. E. 3. pl. 8. Hill. 24 Eliz. B. R. 
" than yde v. Hill. | | 
” Z | | | 
<4 Tie, they loſe the Benefit of Subjects Bur it being further proved that the Baron, who was 


attainted of Treaſon, and went beyond Sea without Licence, returned in the Time of Queen Mary, a4 
was reſtored by AR of Parliament, it was thereupon held that the Iſſue was inheritable. 


16. Als Father and Mother enſeint dwelt in Calais when it was took by 
the French, and fled into Flanders, and there the Wite was delivered, 
Adjudged he thall be Denizen, becauſe the Parents were born in Calais, 
and he was begotten there, tho born in Flanders. D. 224. pl. 29. Marg, 
Cites 2 Jac. in the Exchequer, Colt's Caſe. 

7 Rep. 1. 17. A Poſtnatus in Scotland brought an Aſſiſe of Lands in Middleſex, 
Trin. 6 Jac. The Detendant pleaded to his Perſon, that he was an Alien born in Scot- 
8. land, after the Death of Queen Elizabeth, ſub Ligeantia Regis Scotig. 
Upon a Demurrer, and after ſeveral Adjournments, it was reſolved tor 
the Plaiacitt by all the Judges of England. Jenk. 306. pl. 82 Calvin's 


Caſe. | | 
If Enemies 18. There are regularly (unleſs in Special Caſes) 3 Incidents to a Sub- 
ſhould come ;,7 born. 1. * That the Parents be under the alt ual Obedience ot the King, 
the King's adly, t That the Place of his Birth be within the King's Doninions. zd- 
Dominions, ly, + The 7ime of his Birth is chiefly to be conſider'd; tor he cannot be 
and ſurpriꝛe à Subject born of one Kingdom, that was born under the Legiance of 
2 * aa the King of another Kingdom ; albeit after wards the one Kingdom de- 
polſeſs nes ſcends to the King of the other Kingdom. 7 Rep. 18. a. Trin. 6 Jac. 
ſame by Ho- in Calvin's Caſe. | | i 
ſtilitey, and | | by | 
have Hſe there, ſuch Iſſue is no Subject to the King, tho' he be born within his Dominions, becauſe he 
was not born under the King's Ligeance or Obedience. 7 Rep. 18. a. b. in Calvia's Caſe. —lbid 6 a, 
S. P. and alſo becauſe luch (ſuc was not born under the King's Protection. 

And therefore all Perſons born in Normandy, Gaſcoign, Guyen, Anjou and Bretaigne, «chile they 
were under the actual Obedience of the King of England, were inheritable within this Realm as well as 
Engliſhmcn, becauſe they were under one Ligeance due to one Sovereign; and therefore Perſons born 
in the [ſes of Guernſey and Ferſey, Parcel of the Dukedom of Normandy, tho' no Parcel of the Realm of 

land, but ſeveral Dominions enjoy'd by ſeveral Titles, and govern'd by ſeveral Laws, are inherit- 
able to Lands within the Kingdom of England. 7 Rep. 20. b. 21. a.—— tut Perſons born in other 
Parts of Normandy &c now out of the actual Poſſeſſion of the Kings of England, are not, for that 
| Reaſon, Subjects of the Kings of England. '7 Rep. 18. 42. Ges | 

+ And therefore the Antendti in Scotland were Aliens born. 7 Rep. 18 b. in Calvin's Caſe. —And 
the wig, ing the gone by Deſcent ſubſequent cannot make him a Subject to chat Crown, to which 
he was an Alien at the Time of his Birth; but if the Kingdoms ſhould by Deſcent be divided and go- 
vern'd by ſeveral Kings, yet all thoſe bora under one Natural Obedience, while the Realms were 
united, will not be Aliens; for Naturalization: veſted by Birth-right, cannot by a Separation of the 

Crowns afterwards be taken way nor can he that was by Jodgnet of Law a Natural Subject at the 
Time of his Birth, become an Alien by ſuch a Matter, Ex poſt Fact 7 Rep. 24. a. b ——8 P. 
S. C cited by Vaughan Ch. J. Vaugh. 286. 287. in Caſe of Craw v. Ramſey, —- | 


iance of the 
King, and under the Ligeance of another. 7 Rep. 16. in Calvins 


Secus if the 20. If Ambaſſador in a'Foreign Cuuntry has Iſſue there by bis Wife, an 
Wife be a  Eng/liſbwoman, by the Common Law they are natural-born Subjects, 2. 


19. An Allen is a Subjegt hat is born out of the Allegi 


7 +3 . 
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Alien. 263 
10 t of the King's Dominions. 7 Rep. 18. a. in Cal- Foreigner. 
more 8 7 N | FO Jenk. 3. pl a. 
by 21, A Merchant trading in Poland married an Alien, and died, leaving Mar. gr. pl. 
bet lig with Child. It was held cuar the Father, being an Engliſh Mer- = — 
Chah, and living abroad for Merchandize, the after- born Child 1s born cord 3 
I Penizen, and hal] be Heir co him; tor as Berkley J. ſaid, ſhe is Sub Jenk 3. pl. 
Poteſtate viri & quaſi under the Allegiance of our King. And per 2 cites S. C 
-Brampſton, tho the Civil Law is that Partus ſequitur Vencrem, yet our mag was ly ; 
:Law is other wiſe, and the Child ihall be of the Father's Condition, and % o 84 
"ke being an Engliſh Merchant, and reſiding there tor Merchandize, his Merchant 
Children ſhall C the Common Law, or rather, as Berkley ſaid, by the requires a 
Statute 25 E. 3. be accounted the King's Lieges, as their Father was. long Cmmo- 


And another Caſe being cited to have been adjudged 2 Car. accordingly, ** 3 


1 
= 


"Judgment was given tor the Plaintiff, the atcer-born Child. Cro. C. not trutt his 
801. pl. 5. Hill. 16 Car. B. R. Bacon v. Bacon. Fortune 
| wholly to 


Factors Sid 198. cites 8. C8. C. cited by Hale Ch. Baron in his Argument, as adjudged by 

all the L of England. 2 ö ; 

© So where ſuch Merchant had ſeveral Children born in Poland of a Potiſh Woman, and deviſed his 
Lands in England to ſuch Children; and it being demanded of all the I of England at Serfant's- 
Inn, as Yelverton J. ſaid, they made no Scruple any of them but that the [flue ſhould inherit, and were 
not Aliens, becauſe the Father went with Licence, being a Merchant, and in our Law Partus ſequitur 
Patrem; and alſo there is Blood between him and his Iſſue, and he communicates Nature to them; and 
the Judges ſaid that this Iſſue have Fidem utriuſque Regis, both of England and Poland. And ſeveral 
of t fudges took it, that the Words of 25 E 3. De Natis ultra Mare, whoſe Fathers and Mothers be, 
or [ball be of the Allegiance of the King, ſhall be taken diſtributive & non copulative, Fathers or Mo- 

chern But the Reporter adds a Nota, that no ſuch Opinion was delivered by ſome of the Juſtices as 


| mentioned by Velverton J. Litt. Rep. 28. 29. 
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(K.) Ho far privileged, reſtrain'd, or enabled. 
a Alien born / all wot be @ Furor in a Fury; for he is out of the 
| Allegiance of the King, and is not Liege of the King. Quod 
nota. Br. Denizen, pl. 2. cites 14 H. 4. 19. | 

2. If Alien Enemy invades this Realm, and is taken, he ſhall not be 
put to Death, but ranſomed Jure Belli. Jenk. 216. pl. 58. fays 13 E. 4. g. 
2 BY ga | 
3. than Alien, whoſe King is in Amity with our King, joins with Rebels 
he * be put to pou as 2 % Jooſt 216. pl. FA 25 5 
4. How tar an Alien may be ca of being guilty of High Treaſou 
fee Hawk. Pl. C. cap. 19. 95. 6. 1 | WI 4 8. 
8 freely import Fiſh, or other Viual. See Hawk. Pl. C. cap. 


., May have the Benefit of Clergy. 2 Hawk. Pl. C. cap. 33. S. 5. 
Note, by all the Juſtices, it a Merchant Stranger who is of the Ami- 
"4 of tbe King be robb'd by one who is of Obedience of the King, or who 
| 1 he ſhall have Refitution. Br. Denizen, pl. 8. cites 2 
$8. But if the Party was not of the Amity of the King at the Time &c. 
it the Rgbber was not under the Obedience of the King at the Time Sc. or 
" 3#Amizy of the King, he ſhall not have Reſtivucion, tor then :Qui/que ca- 
Pre gore od capere' pate. Thid:; oo, 0 
„. If Alien Amies living here under the King's Protection commit 
"Treaſon, che Indictmenr ſhall conclade, that it was done contra debi- 
” — iantiam, and yl * * Ki reer but not Na- 
* num; obart . Hob, 270. pl. 3 56. Mich. 17 Jac, 
iQ the Star-Chamber, in Courteen's Caſe. EF" 1) 


10. A 


— — hob 
Alien. 


10. A Frenchman brings Goods into England War TP 
WEE the two N ae tle his Perſon 5 his Ss 4 5 Fang. 
But if it was aſter War proclaimed, both his Perſon and Goods may be 
"ſeized, and the ſame Law it is if he be drove in by Tempeſt ; — om. 
6 nes J. Anglia. Jenk. 201. pl. 22. 

: 11. An Action upon the Caſe was brought by an Executor for Werk din 
&c. by his Teſtator an Alien; if the Action attach'd in him betore the 
breaking out of any War berween the 2 N ations, and fo he died before 
he became an Alien Enemy, he might have an Executor, and the Action 

tho? brought by his Son who is Executor, tho' an Alien, en auter Druit, 
1 U Due maintained. Skin. 370. pl. 18. Mich. 5 W. & M. in B. R. yi! 
v 
12. If an Alien Euemy come into England without the .Otiedn's Protec. 
tion, he ſhall be, ſeiz'd. and impr o/on'd 55 K 5 ws ot Lela, and he 
ſhall have no Advantage of et 1 of nor for any Wrong 
IL x Fog 1 f. K R. Sylvelts? $ Caſe. 


— to him here. 7 Mod. 150. 


: N 5. (B) Alien. Enemy. 
Br. Denizen, 1. IF a Man be bound to an Alien . this is void uoad 
pl.16.cits 1 Obligee. 19 E. 4. 6. a. b. i quoad the 


I. 20. Cites S. C per Brian.—Br. Barre, pl. 84. cites S. C that th ſome the Obligation is vcid —-Br, 
Obligation, pl. 54. cites 8 C——Br. Dette, pl. 219. cites 8 C. ee 5 | 


Br. Denizen, 2. So ff a Man be bound to an Alien Friend, who after becomes an 


£26 99 16. cites Enemy, it ts void quoar him. 19 E. 4. 6. Aa. 'b, 


Brian \ ſaid, tar perha the King ſhall have it. S. P. Br. Denizen, pl. 20. cites 8. C. and note, | tht 
in Debt upon the Gbit tion the Oe end ant [aid that the Plaintiff was Alien born at D. in Denmark, un- 
der the Obedience of the King of Denmart, the King's Enemy, and all his Lieges are the King's En mies 
a long Time, 'viz. Anno 8 of the now K in 1521 and ſo it "ſeems, that if he had been Alen u ho h. d 
not been Enemy to the King, that then he 1] not be CY — he is Alien; and per brian, 
the Defendant ought to ſhew how the League is Ml for if all 1 would make War with tre 
King of Denmark, and the King will not con it, it oe not aß, t Tory the Peace is broke by 


Ambaſſador ns. 2s is broke. 


Br. Denizen, 3. But in b K in al 17275 it. * 6. b, hit 
n, u ese g 9 2.2 a. 


I. 16. cir 
C. Bu ON Quite, ; See / 


Brooke ſays, that ebe Gf of Lf Das = to — aaa, 1 7 . this Diy; 207 never was 75 for the 
Alien ſhall have it, and ſhall ſue before the Counſel at leaſt, But re thereof; for hᷣy ſeveral he 
ſhall ſuc at Common Law in Action Perſonal, and Alien born js no Plea, —— Br. Denizen, | |. 20. cites 
S! C. which ſtein the Notes at pl. 2. —Br. Barre, pl. $4; cites S. C. & 8. P. asto Alien 2227 ä 
Br. Obligation, pl $4: cites 8. N S. P. as to Alen Enemy. —Þr. Detts, pl. 219, cites 8. C. 


Jenk. 201. + 11 Frenchman nabe iy Fog 1400 An / afte erward War ; 15 prarlain- 
pl 2 - F. r between Eug lan ad *Frante,” none can take his Goods, becauſe he 
8. * - was ' here befbre . Property, pl. 38. Cites ) 1E. 4. 14. | 
Jenk. 201: 6. But ita Frene N E e er the War eee be i it by his 
pl. 22. 8. P. Will, or by e Yields 40 4 renders c „ Or 
* Kands in his Defen ence, . 15 bo Api him and take 
and by this he has P e aun the Kid l not have — 
and ſo it Was par in Ure the 2 Pert between rhe Englith and Scots, 
"and" the King hi mſelf bought diyets e 14 8 the ſame 17 


9 14 


; this. „ > wa 7 - os * 
* = ** ** 
73 =. 
- 22 — — 
* 
q en. 


was conquer'd, of his own Subjects; Quod Nota bene. Br. 
| Property, pl. 38. cites 7 E. 4. 14. and 36 H. 8. 


—8 


as Bologne 

lere an Alies ought to have Amerciament the King have it, if ic 
zppears in the Rolls ot the Court, and this is of Amerciament tor Suit 
0; Court &c. Br. Denizen, pl. 16. cites Firth. Avowry 223. 


4 


6 


(C) Alien. Denizen. What Act in Law will make 
; ; a2 kMan a Denizen. 


1. 1 an Alien Friend comes into England when he is an Infant, and 8. F. cho: he 
alwaps after for a long Time continues here, and is ſworn to abides s long 
the King, pet he continues an Alien. 14 . 4. 20. 1 
1 g Leets; for 

ze cannot be Denizen but by Grant of the King. Br. Denizen, pl. 11. cites 14 H. 4 19. and 14 E. z. 

according y.— And his having been ſworn in Leets and Juries does not make him a Liege-Man of 

the King. Nota. Br. Challenge, pl. 48. cites S. C. Fitzh, Challenge, pl. 91. cites 14 H. 4 19. 

8. C. and 8 P. fo that he cannot be a Juror, and if he purchaſe Land it ſhall be ſeiſed into the King's 


Hands Fitzh. Denizen, pl 3 cites S. C. 


2. A. deviſed an Houſe to his Wife for Lite, Remainder to B. (who 
was an Alien) if he ſhould be then a Denizen, and capable to take, if 
not, then to the Heirs of his Body, and in Default of ſuch Iſſue, Re- 
mainder to the Maſter and Governors of the Free-School ot St. Olives, 
after the Death of the Wife B. enter'd, and enjoy'd the ſame many 
Years, and fold the ſame to C. The Matter and Wardens brought an 
Ejectment ſuppoſing that B. was an Alien, and died Without Iſſue; Bur 
to prove that he was a Denizen, it was ſthew'd that in the Deed and Fine 
he called: himſelf a Freeman, and that the Fine was with Pruclamations, and 
5 Tears paſſed. And that as Aliens are prohibited by Statute from being 
of any Trade, upon Pain of Forteiture ot their Goods, he would nor 
have incurr'd the Penalty by ng a Trade here without being firſt made 
s Denizen. But per Williams |. a Denizen cannot be made but by 
Letters Patents, or Act of Parliament, which cannot be ſufficiently 
proyed without Matter of Record. The Court were all clear of Opini- 
on, that the Plaintiff had good Title, but the Parties agreed, and no 
Verdict given, but a Juror withdrawn. 2 Bulſt. 33. Mich. 10 Jac. 
The Free- School of St. Olave's Caſe. y | 


(C. 25 Denizen. Who. And How conſidered and | 


favoured. 4 


- u . 


1 ſuch was inheritable before the Statute, but now the Statute m 
it Clear ; 7 5 Huſſey Ch. J. Br. Denizen, pl. 6. cites 1 R. 3. 14 

3 If len born has Iſſue a Son beyond Sea, and after is Denizts here, 8 p BH De- 
98 pare baſer Land, and has Iſſue another Son, and dies, the youngeſt So nizen, pl. 
Mall inheric che Land; for the Eldett is Alien boch. Br. Deaizen, pt. 7. 19 
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'F Man be born beyond Sea, 'whoſe Father and Nat ber are' Engliſs, 
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3. And the eldeſt Son is not Heir, becauſe he is alien; but this is not 
Corruption of Blood, as where the eldeſt Son is attainted in the Life of 
the Anceftor, there the Land fhall eſcheat. Br. Denizen, pl. ». cites 
Do&. & Scud. 1. lih. | | 

Br. Denizen 4. But of Land purchaſed before he was Denizen, none ſhall inherit it; 

&c. pl. 19. for the King ſhall have it. Quod nota bene. Ibid. 

cee Trial, 5. It appears by the Stature “ 28 K. z. cap. 13. that Denizens are 3 

(G. a. 2)— well thoſe who are Engliſh born as thoſe who were Aliens, and are made He- 


S. C. & S. P. „, ; ; : 
— cial ap _—_ by the King by his Letters Patents. Br. Denizen, pl. 4. cites 21 


roved by J. 3%. . ; a 
Vourhen Ch. 6. But ſee the Statute, that Denizens ſhall pay Cuſtoms as Aliens, is not 


J. Vaugh. ſo conſtrued nor intended, but is intended of thoſe who were made Deni. 
* gens by the King, and who were Aliens before. Ibid. | 
5. If an Alien 1s made Denizen, and purchaſes Lands, and dies within 
Iſſue, the Lord of the Fee ſhall have the Eſc heat, and not the King. Co. 
itt. 2. b. cites it as reſolved inter alia Paſch. 29 Eliz. in Sir James 
Crofts's Caſe. | | 
S.C.&$.P. 8. In Caſe of the Conqueſt of à Chriſtian Kingdom, as well thoſe 
cited and ap- that ſerved in the Wars at the Conqueſt, as thoſe that remained at home 
8 for the Safety and Peace of the Country, and other the 8 Subjects, 
3 as well Antenati as Poſtnati, are capable of Lands in the Kingdom or 
291, Cofintry conquer'd, and may maintain any real Action, and have the 
like Privileges and Benefits there as they may have in England. ) Rep. 


18. a. in Calvin's Caſe. 


(D) Alien. Naturalization. 


Er. Denizen 1. A Alien born in Portugal, who came into England with 
__ Beatrice Countels of Arundel, was naturalized by Parlia⸗ 
but S. P. ene; ann was enabled to purchaſe ge. 3 D. 6. 5. 


does not ap- 2. Letters Patents ot the King ſhall not enure to two Intents; as 

pear. where Land or Afiſe is granted to an Alien born, this does not make him a 
Denizen. Br. Parents, pl. 62. cites 7 E. 4. 30. per Cur, 

S.P. as to 3. An Alien may be made 9 Life, or in Tail ; but Naturaliz- 

Naturaliza- ian cannot be either with Limitation for Lite or in Tail, or upon Condition; 

Tm F for that is contrary to the Abſoluteneſs, Purity, and Indebility of Na- 

4 3% *c tural Allegiance. Co. Litt. 129. a. 3 

the Ch. | 
Jaſtice; but Denization may be pro Tempore, as for Years &c. 


2 Roll Rep. 4. Naturalization is always by Parliament, and perpetual ; for if one 
95S. C. be naturalized for a Day it is good for ever; per Mountague Ch. J. Cro. 
S. P. by J. 539. pl. 7. Trin. 17 Jac. in Caſe of Godfrey v. Dixon. 


Mount 
Ch. J. Trin. 17 Jac. in Caſe of Godfrey v. Dixon. 


6. Natur L jon ig an Adoption of one to be intitled by Birth to 
what an Engliſhman pry Claim and where Naturalization is, it takes 
Efets from ibe Birth of the Party, but Deni xatijon takes Ette& from the 


os of. the Pateut. Arg. Cart. 187. cites Cro. ſac. 539. Godtrey's 
2 Sid. 23. & . Nataralis ing is Ireland is of #0 Effect as to England; for Naturali- 
148. F WE. is but a F;ion of Law, and can have Effect woe upon thoſe only 


My 22 » conſenting to that Fiction, therefore it has the like Effect as a Man's Birth 
: 2 | hath, 


* . — * 


| . 267 
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ere the Law-makers have Power, but not where oy Emre not. judged — 
Nateralizing in Ireland gives the ſame Effect in Ireland as being born Sar 155. 
chere fo in Scotland as ing born there; but not in England, which dans * 


8 2 ſo. 
conſents not to the Fiction ot Ireland or Scotland, nor to any but her 10. Crow 
own. Vargh. 280. Hill. 21 & 22 Car. 2. C. B. in Caſe ot Craw v. v. Ramſey, 
Ramſay. 10 Nn 

x Vent. 1. S. C. adjudged by 3, contra 1. But becauſe Naturalization in Ireland, which makes a 
Man as born there, ſhall nor make hi likewite as born (viz. not to an Alien) in England, it is no goud 
Interence that therefore one denizen'd in England ſhall not be fo in Ireland, which is a conquer d and 
ſubeted Country ; per Vaughan Ch. J. Vaugh. 291. in S. C. 


8 25 E. 3. Stat. 2. De natis ultra Mare. The King's Children are in- 
heritable in England, whereſoever born. 

"SnbjeFs Children ( born beyond Sea) are alſo inheritable, ſo that their 
Parents at the Time of their Birth were within the King's Allegiance, and 
that the Mot her went beyond Sea with her Husband”s Conſent. 

If Baſtardy be alleged againſt any born beyond Sea, the Certificate ſhall 
be made by the Biſhop of the Place where the Land demanded lieth. 

9. J Fac. cap. 2. No Perſon of the Age of 18 Years, or above, ſball be na- 
turalized or reſtored in Blood, unleſs he have received the Lord's Supper with= 
in one Month before any Bill exhibited for that Purpoſe, and alſo ſbail take 
the Oath of Supremacy and Allegiance in the Parliament- Houſe before his Bill 
be twice read; and the Lord Chancellor, if the Bill begin in the Upper Honſe, 
and the Speaker of the Commons Houſe, if the Bill begin there, ſhall have Au- 
thority during the Seſſions to miniſter ſuch Oaths. 

10. 11 & 12 N. 3. cap. 6. All Perſons, being the King's natural born 
Subjects, may inherit as Heirs, and make their Titles by Deſcent from any of 
their Anceſtors Linea] or Collateral, altho the Father and Mother, or other 
282 ſuch Perſons, thro whom they derive their Title, be born ont of the 
King's Allegiance. | 
11. Ann. cap. 5. No Perſon ſhall be naturalized by this Af, unleſs he hath 
received the Sacrament in ſome Proteſtant Congregation in Grear-Britain, 
within 3 Months before the taking the Oaths appornted by 6th of ©. Ann ; and 
at the Time and Place of taking them muſt produce a Certificate ſigned by the 
Parſon who adminiſter' d the Sacrament, attefled by two credible Witneſſes, 
which muſt be enter df Record in the Court. | 

Children of natural born Sutjet7s, bern out of the Dueen's Ligeance, ſhall 
be deem d natural born Subjects. | | 

Foreign Proteftants, taking and ſubſcribing the Oaths and the Declaration 
appointed by the Act made in the 6th of ©, Anne, touching electing 16 Peers 
of Scotland Ec. are naturalized. | 

12. 10 Hun. cap. 5. The ſaid Statute of 1 Ann. 5. is repealed, (except ſo much 
by which the Children of natural born Subjects, born out of the Allegiance of 
the Hucen or her Succeſſors, are to be adjudged and taken to be natural born 
Suljetts of this Kingdom) and that this Repeal ſhall not prejudice the Na- 
faralization of any Perſons who have been or ſhall be naturalized before the 3b 
of February 1711. 2 12 
13. 1 Geo. 1. cap. 4. F. 1. The Clauſe in the Af 12 W. 3. cap. 2. whereby 
it is enacted that no Perſon born out of the Kingdom, tho he be natpralized, 
except ſuch as are born of Engliſh Parents, ſhould be capable to be of the Pri \ 
Comcil c. ſhall not extend to diſable any Perſon who before his 446175 
Acceſſion to the Crown was naturalized. . een eee 
4. 1 Geo. 1. cap. 4. S. 2. No Perſon ſhall be naturalized, unleſs in the 

Bill exhibited for that Purpoſe there be a Clauſe todeclare, that ſuch Perſon 
Ad lo be enabled to be Privy Council, or a Member bf either Honſe of Parlia- 
ment, or nig any Office of Truft, or have any 3 the Crown ; aud 
% Bill of Naturalization hall be received without ſuch Clauſe, 
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15. 4 Geo. 2. cap. 21. S. 1. Children. born out of the Allepian 5 
Crown of Great- Britain, whoſe Fathers ſhall be m_ born Subjels þ 1 5 
virtue of the Att of 1 Ann. cap. 5. and of this Ads, be natural born Sul it ty 

g. 2. Provided that nothing in 7 Ann. cap. 5. or in this Att, ſhall y w 
any Children born out of the Ligcance of the Crown to be natural born my 
jetts, whoſe Fathers, at the Time of the Birth of ſuch Children, were or 5% 

be attainted of High Treaſon, etl er in this Kingdom or in Ireland, or 2 

liable fo the Fenalties of High Treaſon or Felony in caſe of their relarnua 24 
this Kingdom or Ireland without Licence of his Majeſty, or were or ſhall N 
the Service of any Foreign State then in Enmity with the Crown of G ry 
Britain. If any Child, TOO 
S. 3. If any Child, whoſe Father at the Time of the Birth of |; 

was attaintea of High Treaſon, or liable to the lire of RS - 
Felony, in caſe of returning without Licence, or was in the Service of 4 ws 
Foreign Eftate in Enmity with the Crown, (excepting all Children of ſuc 
Perſons who went out of Ireland in purſuance of the Articles of Limerick 

hath come into Great. Britain or Ireland, or any other of the Dominicus / 
Great- Britain, and hath continued to reſide within the Dominions afureſa J 
for two J cars, at any Time between the 16th of Nov. 1108, and the 2 ih . 
March 1731, and during ſuch Reſidence hath profeſſed the Proteftan; Rel 
gion, or hath come into Great. Britain Sc. and profeſſed the Proteſtant Kell. 
gion, and died within Great-Britain Sc. at any Time between the ſaid 160% 
Nov. 1708, and the 25th of March 1731, or hath continued in the add 
Poſſeſſion or Receipt of the Rents of any Lands in Great-Britain Ec. for one 
Year, at any Time between the ſaid 16th of Nev 1108, and the 25th ef 
March 1731, or hath, Bona Fiae, ſold or ſettled any Lands in Great- 40 
or Ireland, and any Ferſon claiming Title thereto under ſuch Sale or Stle- 
ment, hath leen in the actual Poſſeſſion ur Receipts of the Rents thereof fir 
fix Months 2 [ry ſaid 4 61h of Nov. 1108, and the 25th of March 
1731, eber / UC I all be 7 | 

* 31 2 op uh 5 cemed a natural born Sul Jeld of the Crown of 


(E) Alien. Denization. By whom; and what Per. 
ſons ſhall be. 


* 32.8. 1. 1 an Alien be made a Denizen, and the Letter izati 

. . * . — 8 of D n 
d dd 4 have a * Proviſo (Uſual in ſuch Charters) that the Denizen ſhall 
all Strangers J his Liege Homage, and that he thall be obedient and obſerve the 


(made Deni- 
2ens) ſhall 
be obedient 
to the Sta- 
gutes of 1 R. 


3 
"i | this m have been cautiousof making many Denizens —— Palm. 14. Arg. favs, that Denizations can- 


| 
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be but by the King's Charter, and that this is a Sun - beam of the Crown, and a Prerogative inſepa- 
* from the Perſon of the King, and cites 20 H. 4. 8, and that as the Kings of England | have the ſole 
Power, ſo they have always uſed it ſparingly, and not to grant more than other Kings ; that Claudius 
che Emperor made at one time all the Subjefts of the Empire Denizens of Rome; and H. 2. of France 
2 Citizens of Antwerp Denizens of France; bnt that this Land being an Iſland tlie King 
never indenizens many of his Neighbours, Ne inde admittantur Inimici tanquam in Equo Trojano. 


3. He that is born within the King's Liegeance is called ſometimes a De- 
nizen, quaſi deins nee, viz. born within, and thereupon in Latin is call- 
ed Indigena, the King's Liegeman, for Ligeus is ever taken for a natu- 
ral born Subject; but many times iu Acts of Parliament Denizen is ta- 
ken for an Al ien born, that is infranchiſed, or denizated by Letters Pa- 
rents whereby the King does grant unto him, Quod ille in omnibus 
tractetur, reputetur, habeatur, teneatur & gubernetur tanquam lige- 
us noſter intra dictum Regnum noſtrum Angliæ oriundus, & non ali- 
nec alio modo. But che King may make a particular Deni ation, 
as he may grant to an Alien, Qnuod in quibuſdam Curiis ſuis Angliæ audia- 
tur ut Anglus, & quod non repellatur per illam exceptionem, quod ſit ali- 
enigena & natus in partibus tranſmarinis, to enable him to ſue only. 
Co. Litt. 129. 4. >; of 
4. A Denization may be Temporary for Life, or in Tail, and this Cro. J. 539. 
enablesonly to purchaſe ; per Mountague Ch. J. 2 Roll Rep. 95. Trin. pl 98 
17 Jac. B. R. in Caſe of Godfrey v. Dixon. © 1 
Years &c. — 
Co. Litt. 129. a. S. P. 


5. Denization by Letters Patents for Life in Tail or in Fee, whereby 7 Rep. . a. 


he becomes a Subject in regard of his Perſon, will not enable him to in- C, Ms 


herit in England, but according to his Denization will enable his Chil- es 
dren born in England to inherit him. Vaugh. 268. Hill. 21 & 22 Car. not enable 
2. C. B. Craw v. Ramſey. | him to rake 


| by Deſcent, 
Periam J. Mo. 204.——S5. P. by Manwood Ch. B. 4 Le. 176. It enables the Party to purchaſe 
Lands, but not to inherit the Lands of his Anceſtor. as Heir at Law, but as 4 Purchaſor he may inherir 
Lands of his Anceſtor. Sty. 139. Andrews v. Baily. It enables only Children born after Denization 
to inherit, and not thoſe born before, as Naturalization does. Jenk. 306. pl. 82.—— — 8. P. Arg. Godb. 


75. pl. 388.—— Hale Ch. J. ſaid it reſembles a Pardon in Caſe of Attainder. Vent. 419. 


— —_—_ 


(F) The Effect and Operation of Naturalization an 
Denization. 5 
I. Nes for Law, that where an Alien born comes into England, 
IN 2nd hy; his Son with kim who was born beyond Sea, and is 
an Alien as his Father is, there the King by his Letters Patents cannot 
maks the Son Heir to his Father, nor to any other, tor he cannot alter his 
Law by bis Letters Patents, nor otherwiſe but by Parliament, for he can- 
not diſinherit the right Heir, nor diſappoint the Lord of his Eſcheat. 
Br. 1 pL. 9. cites 72 $I EA IEA of . 
2, Han Alien horn has Iſſue a Son beyond Sea, this Son is an Alien as 
the Father is, and if he comes into England, and is made a Deni zen, 
and after has 1ſue another Son in England, and he purchaſes Land, viz. 
the Father, the. ſecond Son ſhall inherit, and not the eldeſt Son. Br. 
Dilcent, pL 57, cires Doct. & Stud. lib. 4. rafty 1, $3 
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3. If an Alien be made Denizen by the King's Letters Patents, yet le 
' cannot inherit to his Father or any other ; but otherwiſe it is if he be Aatt. 
ralis'd by Act of Parliament, tor then he is not accounted in Law 4t;.. 


3 nigena, c Indigena but rhe Iſſue which he has af ter his betng i e 
Denizen, ſhall be Heir to him, but not any Iſſue which he had vive 

Co. Litt. 8. a. | | 

Godb. 245. An Alion had Iſſue his eldeſt Son, and afterwards was made Deniz, 
3 


4 > Ls * and bad Iſſue bis youngeſt Son born in . and dien, the eldeſt Son was 
R. the S. C. naturalized, and after purchaſed Copy hold Land and died without Iſſue 
adjornatur.— The Queſtion was, whether the younger Son ſhould inherit the Copy. 
on 2 hold, and the Doubt grew upon the Words of the Naturalization Ad 
Joh 8. C. *. whereby he was enabled to purchaſe, inherit Ec. as Heir to any Anceſtor Fg 
judged for meal or collateral, but it was not ſaid that they ſbould be Heirs unto h 
J ror : ey In, 
the Plaintiff. It was objected, that at the Time of the Father's Death the eldeſt Son 
byes N had no inheritable Blood in him, and therefore the youngeſt Son might 
and the not be Heir to him, but it was anſwered, that tho? there was a Diſabil. 
udges per- iy in him, it was not of Blood, but from the Place of his Birth, tor the 
ilted in their Law reſpe&ts not the Blood where there is no Allegiance, and there 
_ Opt- needs not any Blood from the Father, becauſe the Land came not from 
Palm. 13. Him, and in the Naturalization were theſe further Words, viz. that h: 
8. C. ad- (the younger Son) /-ould be adjudg'd as a natural born Subject &c. in every 
judg'd that Reſpet# &c. to all Intents, Conſtruttions, and Purpoſes, the Conſequence 
the Brother js, that he ſhall haveHeirs to inherit to him both Lineal and Collateral, 


ny 7a and thereſore adjudg'd that the younger Son ſhould inherit. Cro |, 


and not the 539. pl. 7. Trin. 17 Jac. B. R. Godfrey v. Dixon. 


* by Eſ- 

cheat. 

Vent. 413. 5. A. B.C. and D. were Brothers, Aliens, born in Scotland before the 
to 430 8. C. Cin. C. and D. were afterwards naturalized, C. ſeiſed of the Lands in 


__— .Dueſtion, deviſed the ſame to the Heir of B. and his Heirs, and died with- 
and ſaid by owt Iſſue, after which the Het Son of B. entred, claiming by the Deviſe, 


the Report- inſt whom the Plaintiff, Son and Heir of D. brought an Hjedi ment as 
er to be ad- F and Heir of D. and Brother and Heir of C. Reſolved, that B. being 


. an Alien, could not have any Heir by our Law in England, where the 
S. C but ve- Lands lay, tho? in Scotland he might, and therefore the Deviſe was void, 


ſhort, but and ſo Judgment was given for the Plaintiff, Lev. 59. Hill. 13 & 14 
ays, that by Car. 2. in the Exchequer-Chamber. Col ling wood v. Pace. 


the Opinion . 
of moſt of the s and Barons in the Exchequer-Chamber, the younger Brother ought to inherit, 


and not the Iſſue of the Elder. 


S. P. by 6. Deni xation by Letters Patents enables the Party to purchaſe Lands, 
I bur not to * inherit the Lands of his Anceſtor as Heir at Law ; but as 4 
Keil Rep Purchaſor he may enjoy Lands of his Anceſtor. Sty. 139. Mich. 24 
95. Car. ſaid in Caſe of Andrews v. Baily. 


* 8. P. be- | 
cauſe the making him to inherit would be altering the Law by Patent, which the King cannot do. Arg. 


Palm. 14. cites 36 H. 8. Denizen 9 & 37 H. 8. Br. Patents 100. 


7. It was taken for a Ground, that no Statute of Nut liraliaat ich ſoa 

be taken by Equity, becauſe it carries with it a Prejudice to the Subſecis 
in general, by making ochers Sharers with them, not only in che Rules, 
but alſo in the Trades of the Kingdom; by which our Subjects born are 
made leſs capable of acquiring a live HyhoOd; Per 3 Juſtices; aud 107 
this Reaſon, and alſo for that hereby other Subjects may be diſinherit- 
ed of their Lands Bridgman Ch. J. faid, Naturalization (ii it may be 
ſaid of a Parliament) carries in it ſome what of Injuſtice, and the rather, 
becauſe it is not agreeable to the Policy of other States, as 1 France 
and elſewhere, where Perſons are naturalized they have nor 10 RIC. 
Privileges as here. Sid. 197. Paſch 16 Car. 2. in the Exchequer” 
Chamber, in Caſe of Collingwood y. Pace. | by 


Alien. 


8. If two Brothers Aliens are naturalized, they and their Heirs ſhall 
inherit one another ; per "7 . in the Exchequer-Chamber. Lev. 


60, Hill. 13 & 14 Car. 2. Collingwood v. Pace. 


If Alien has two Sons born in England, the one ſhall inherit the other, Sid. 193 201. 
tho none of them can inherit to their Father; for the Deſcent between 8 


chem is immediate, and they ſhall make their Title in Mortdanceftor &c. Brothers 
as Heir to the Brother without Mention of the Father, and this anſwers an ſhall inherit 
Odjection that tho the Act enables them to inherit to any Anceſtor li- one another, 
neal or cal lateral, yet this is reſtrained by the Words (as if they were 6 ſays that 
horn in England) per 7 Judges in the Exchequer-Chamber, contra 3. — of 
Lev, 60. Hill. 13 & 14 Car. 2. in Caſe of Collingwood v. Pace. the Judg- 

| r | ; ment thar 
the Brothers ſhould inherit the one the other notwithſtanding their Father was Alien, was, becauſe 
the Deſcent bet<veen the tævo Brothers <vas an immediate Deſcent, and ſo there could be no other Impediment than 
ſuch as is betcueen the Parties themſeltes; and a Father, tho* an Alien, is regarded as a Father to con- 
terRelationſbip, tho' not to have an Heir, and fo if an Inheritrix takes Baron, an Alien, the Baron 
ſhall communicate ſuch a Quality to their Iſſues, that they ſhall inherit to their Mother as well as to 
one another. Vent, 413. to 450. S. C. argued by Hale, Ch. B. and ſaid by the Reporter to be held 
according lv. Hard. 224 5. C. accordingly.——This Judgment is contra to Co. Litt 8 a. where he 
fays, that they ſhall not inherit one another, — — Adjudged that the one ſhould inherit the other by 
Virtue ofthe Acts of Naturalization, per? Judges againſt 3. Vent. 429. S. C. 
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(6) Actions. What Actions Alien may have, and in 
what Caſes, and where. 


1. IT is a good Plea in Bar of Aſiſe to ſay that the Plaintiff was not 
I born within the Liegeance of the King of England, and it he re- 
plies chat he was born &c. he ſhall ſay where Sc. Thel. Dig. 4. lib. 1. 
cap. 6. S. 5. Cites 22 Aſſ. 25. | 2 

2 An Alien and A. join in an Aſſiſe of an Office, the Writ ſhall abate. 
Jenk. 130. pl. 64. cites 4 E. 4. 9. | 

3. It was moved, where a Merchant Stranger hired a Carrier to carry 7 2 
his Packs to Exeter, and he open d it by the Way, and took Part of the 7s 19 1— 
Stuff ; whether this be Felony, and the Alien ſued to the Council thereof. S. C. and 
The Chancellor ſaid that the Alien is come by ſaſe Conduct, and there- 14. S. 20. 
fore is not bound to ſue by the Law of the Land, and by Trial of 12 Men, m— * 
but may ſus here, and zt ſhall be determined according to the Law of Nature a 4 got 
in the Chancery, and may ſue there from Day to Day, and from Hour to 
Hour tor the Speed of Merchants, and that they ſhall not be bound by our 
New Statute, unleſs they were declarative of the Ancient Laws, viz. Na- 
ture, but they ſhall be order'd by the Law of Nature, which is the Law 
of Merchants, which ſerves through all the World. Br. Denizen, pl. 


5. cites 13 E. x 9. 
4. In Delt upon an Obligation, the Defendant ſaid. that he was born in 
Denmark, viz. at D. under the Obedience of H. King of Denmark, 


Which King and all his Lieges were Enemies of the King a long time, 

v1z, from Anno 8 E. 4. and demanded' Fudement ſi Adio, by which the 
 Plaimiff alleged that he was born at D. in the Diaceſs of Tork. And the 
Defendant ſaid that he was born as above, abſque hoc that be was born at D. 

i the Dicceſs of York, and Writ iſſued to inquire of his Birth there; 

Quod nota bene. Br. Trials, pl. 10ꝶ. cites 19 E. 4 7. | 
F. An Alien Pagan is Perpetuus Inimicus, 4 cannot have or Turks and 


maintain any Action at all. 7 Rep. 17. a. b. cites 12 H. 8. 4. — 
Inimici, nor is there a particu'ar Enmity between them and us; bur this is a common Error founded on 
2 Zroundleſs Opinion of Juſtice Brooke; tor tho* there be a Difference between our Religion and 


ithcirs, that docs not oblige us to be Enemies to their Perſons ; they are the Creatures of God, and E 
t 


the fame Kinds as we are, and it would be a Sin in us to hurt their Perſons ; Per Littleton (afterwarg, 
Lud Keeper to King Charles the firſt) in his Reading on the 27 E. 3. 17. M. S. 1 Salk, 45. pl. 2 


Br Nemabi- 6. Alien born may briog Action Perſonal, and ſhall be anſ wer'd, 
"tv, d. ſhall not be diſabled by his being Alien born. Br. Denizen &c. pl. 


cires Mich. _. 

1 4 . Cites 38 H. 8. per tot. Cur. 
Ibid pl. 62. 5 | | 

Cites S. C. 8. P. accordingly if there be no War between this Country and his own; for in ſuch 
Caſe he ſhall not have any Benefit of the Laws here. D. 2. b. pl. 8. Paſch. 19 H. 8. Anon. 0 
Litt. 129. b S. P. accordingly. x 8 Bulſt. 1 4 cites D. 2. pl. 8. And. 25 pl. 56 $p 
held in C. B. Trin. 6 E 6. —Gilb. Hift. of C. B. 165. 8. P. on 


ang 
10. 


D. 2 b. pl. . But contra as to Real Actions. Br. Denizen &c. pl. 10. cites 35 


8. Paſch. 19 
Hs 5 Þ H. 8. per tot. Cur. 


held accordingly.— Co. Litt. 129. b. S. P. accordingly, — Gilb. Hiſt. of C. B. 166. the S. P. bec; 
there is no Neceſliry that he ſhould ſettle among us ————New Abr. 83. (D) S. P. and the f. wa 


Words. 


Co. Litt. 8. And ſo it ſeems in Actions mixt. Br. Denizen &c. pl. 10. cites 38 
129 b. 8. P. H. 8. per tot. Cur. 
accordingly. 


| 8 12 9. If an Alien be made Prior or Abbot, the Plea of Alien born ſhall not 


diſable him to bring any Real or Mixt Action concerning his Houſe, becauſe 
it is en auter Droit. Co. Litt. 129. b. a 
Gilb. Hiſt. of 10. An Abbot &c. Alien ſhall have Actions Real, Perſonal or Mixt for 
C. 3. 166. any thing concerning the Poſſeſſions or Goods of his Monaſtery here in 
8. P. England, becauſe he brings the Action not in his own Right but iu the 
Right of his Monaſtery, and not in his Natural but in his Politick Capa- 
city. Co. Litr. 129. a. b. 
Ow. 45. 11. In Debt by an Executor, it was held that Alien Enemy was a good 
* wm Plea, and tho' no War was proclaim'd between this Kingdom and Spain 
the Court (Whereof the Alien was pleaded to be) and that by Reaſon of open Acts 
held the done by the King of Spain as Enemy. Cro. E. 142. pl. 7. Trin. 31 Eliz. 


Plea good; Anon. 
for the Court 

will nor ſuffer that any Enemy ſhall take — of our Law. But Periam J. hærebat aliquan- 
tulum whether he could be call'd an Enemy in Law before ſuch Proclamation.—Gilb. Hiſt of C B. 165. 
ſays, It has been long doubted, whether an Alien Enemy ſhould maintain an Actiom as Executor ; for on 
the one Hand it is ſaid, that by the Policy of the Law, Alien Enemies ſhall not be admitted to Actions 
to recover Effects which * carried out of the Kingdom, to weaken ourſelves and enrich the Ene- 
my; and therefore publick Utility muſt be preferr'd to private Convenience; But on the other Hand 
it is ſaid, theſe Effects of the Teſtators are not forfeited to the King by way of Repriſal, becauſe that 
they are not the Alien Enemy's, for he is to recover them for others ; and if the Law allows ſuch A- 
lien Enemies to poſſeſs the Effects as well as an Alien F riend, it muſt allow them Power to recover, 
fince that there is no Difference, and by Conſequence he muſt not be diſabled to ſae for them, if it 
were otherwiſe, it would be a Prejudice to the King's Subjects who could not recover their Debts 
from the Alien Fxecutor, by his not being able to get in the Aſſets of the Teſtator. — New. Abr. 84. 
in the ſame Words. 


This ſeems 12, An Alien “ Enemy ſhall have an Action of Debt upon a Bond, and 
miſprinted for Perſonal Things. Ad udged. Mo. 431. pl. 605. Hill. 38 Eliz. Wa- 
pred. * 5 ford v. Marſham.. VEE 1 i | OY 
ſhould be REA ” ter ft; 
(Amie) or 13. The Law of England has been more favourable to Aliens as to per- 
(Friend) ſonal Things than the Laws of other Realms have been; for in France or 
Italy, it Alien acquires Goods, and dies, they are confiſcated, and if 
he makes a Teſtament it is void, whereas/our Law allows them ro make 
Pl Will of them, or otherwiſe to bring an Action for them, and they ſhall 
be in better Condition in many Caſes as to their Goods than the natural 
Subjects; ſor the old Statutes have given them a more ſpeedy Remedy 
to recover them than they have given to others. Arg. 2 Roll Rep. 93, 
94 Trin. 17 Jac. 


4s A., e, — ee. 
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An Alien Friend may by the Common Law have and acquire by 

Gift — or other las ful Means, any Treaſure or Goods perſonal 
whatſoever, as well as any Engliſhman, and may maintain any Action 
for the fame ; for it would be otherwiſe in Effect denying them Trade 
and Traffick. 7 Rep. 17. in Calvin's Caſe. ; 
15. It an Alien Enemy comes hither 4 ſalvo Conductu, he may main- Lutw. 34, 
rain an Action; if an Alien Amy comes hither in Time of Peace, per Licen- 35 wy C. and 
tiam Domini Regis, as the French Proteſtants did, and lives here Sub Pro- * 
teBione, and a War afterwards begins between the 2 Nations, he may murrer the 
maintain an Action; for ſuing is but a conſequential Right of Protec- Flaintiff had 
tion ; and therefore an Alien Enemy that is here in Peace under Pro- 2 — = 
tection, may ſue a Bond; Aliter of one Commorant in his own Country. dant ref; 
1 Salk. 46. pl. 1. Mich. 9 W. 3. C. B. Wells v. Williams. deat ouſter, 


becauſe it 
did not appear, but the Teſtator of the Plaintiff might come into England in the Time of Peace, but 
tho' he came in Time of War, as he continued here without Diſturbance, it ſhall he intended that he 
came with Leave. Lord Raym. Rep 282. 8 C. reſolved ana ed and that the Neceſſity of 
Trade has molli fied the too rigorous Rules of the Old Law in their Reftraint and Diſcouragement of 


of Aliens. 


16. Where Aliennee is pleaded in Abatement, it is triable where the 
Writ is brought ; per Holt Ch. J. 1 Salk. 2. pl. 5. Paſch. 1 Ann. B. R. 


in Caſe ot Welt v. Sutton. „„ | F 
4 KC. . Ade eee . Sterr. 6. 5. g. , /7 34+ | 


(H) Actions. Plea. In what Actions it is a good 
a. Plea. 


4 


1. A Lien born is made Prior of a Houſe, and brought A@ion, it is no Co. Litt. 
Plea that he is Alien bqro, judgment it he ſhall be anſwer'd ; 129. a. b. 
for he brought the Action as Prior 2 Right of the Houſe, and not in his * 5 


own Right. Br. Denizen, pl. 15. cites 39 E. 3. Arg. cites 


— — 


S. P. accordingly, becauſe he ſues in his corporate Capacity, and not to recover for himſelf or 
the Goods or Effe&s out of the Land. Gilb. Hitt. of C. 8.166 —— 


2. Alien and Deni xen join in Aſſiſe, and the Alien was ſummon'd and * It ſeems 
ſever'd, and the Tenant thew'd that the * other was Alien born, and yer this is in- 
the Writ was awarded good, and yet the Death of him who is ſum- —_— 
mon'd and ſever'd after ſhall abate the Writ, as it is ſaid elſewhere. Br. ſammon'd 
Denizen, pl. 1g. cires 11 H. 4. 26. and ſever'd. 
3. Aſſiſe by two Barons and their Femes, The one Baron, who was Alien“ This 
born, was * not ſever'd, and therefore the Writ was awarded good for the W n 
other. Br. Nonabilitie, pl. 13. cites 11 H. 4. 26. Editions of 


Wb, ; | Brooke, but 
not in the Vear- book; and it ſeems ſhould be omitted. 


4 Alien born is no Plea but in Actions real and mix d; for by the In- 
tercourſe in all the World, Merchants Aliens may merchandize, and 
their Bargains good, and therefore Ex Zquitate they ought to have Ac- 
tions for their Debts and Goods. Br. Denizen, pl. 16. cites 19 E. 4. 6. 

3. Alien born who was condemn'd in Information, brought Writ of Error Co. Litt. 
upon this Fadgment, and it well lies; for it was not contradicted. Br. 8.8 b. 
Nonabilitie, pl. 34. cites 6 H. 7. 13. Fe | cordingly 

| Brownl. 42. S. P. 
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6/ In Treſpaſs it was ſaid in B. R. that to ſay that the Plaintiff iz 
Alien born, Judgment if he ſhall be anſwer'd, is 10 Plea in Action Perſe 
nal; contra in Action real. But this has been in Queſtion ſince th; 
Time in the ſame Court, and it was ſaid that Alien born is no Pl«, it 

he does not ſay further that the Plaintiff” is of Allegiance of ſnch an on- 
Enemy of the King; tor it is no Plea in Action Perſcnal againſt an Alien 
that he is of Allegiance of ſuch a Prince, who is in Amity wich the King, 
Br. Nonabilitie, pl. 62. cites Trin. 1 E. 6. : 
In an Action for Words brought by an Alien Merchant, the Plain. 
iff had a Verdict; and upon its being moved in Arreſt ot] udgment that 
ſuch Action did not lie for him, all the Court, præter Williams, held 
clearly that ir did, and Judgment was enter'd for the Plaintiff. Byjg 
134. Paſch, 9 Jac. Tirlot v. Morris. 


—_— 


(I) Pleadings. And when to the Writ, or to the 
Action. 


1. T was faid by Shard, that when one who was born out of the Realm 
brings Action for Land, it is a good Anſwer to ſay that he ought not 

to be anſwer*d ; tor he was not born within the Ligeance of this Land. 

Thel Dig. 4. lib. 1. cap. 6. S. 6. cites Mich. 13 E. 3. Firzh. Brief 67). 

2. In Aſſiſe it is a good Bar, that the Plaintiff was not born within the 
Allegiance of the King of England, and if the Plaintiff avers that he was 
born in England, he hall ſhew where, and thence the Jury ſhall come. 
Br. Barre, pl. 63. cites 22 Aſſ. 25. 

3. In Alt by two Barons and their Femes, the one Baron and his Feme 
were ſever d, and atterwards it was pleaded that the Baron who was ſever'd 
was an Alien born, Judgment of the Writ; but the Writ was awarded 
good. Thel. Dig. 237. hb. 16. cap. 10. S. 37, cites Mich. 11 H. 4. 36. 

4. In Dower the Opinion of the Court was, that notwithſtanding the 
Tenant pleaded that the Feme Demandant was Alien born, yet it the De- 
mandant pleads Ability to purchaſe and ſue by A of Parliament, the Le- 
nant may demand the View, becauſe, the Tenant in his firſt Plea did not 
conclude but to the Perſon, notwithſtanding that the Matter goes to the 
Action; and ſo note that Alien born goes to the Action. Br. Denizen, 


pl. 1. cites 3 H. 6. 55. | | 
8. C. cited — 5. In Debt by J. N. Catesby pleaded Actio non; for he was born at 


of Anderſon D. ultra Mare under the King of Denmark, who is Enemy to the King, 
7 ” hx Judgment 11 Actio. Per Bryan, if League was between our King and 
7 114 allege the King of Denmark, which is now broken, peradventure the ond ſhall 
that the be void againſt the Party, but the King ſhall have it; and tor the Trial you 
Plaimiff was ought to allege that he was born at ſuch a Place in England, without taking 
* wa, any Traverſe, and the other ſpall ſay that born at D. in Denmark, al ſqui is 
amen that be was born at F. in England, prout &c. Br. Traverſe per &c. pl. 307. 


Judgm 4 cites 19 E. 4 6. and the like Matter 19 H. 6. 


that be 1 | | 
= born at D. in England, and ſhall not take Abſque hoc. Br. Traverſe per &. pl. 262. cites 21 E. 4 


In [ndebi ri it the Defendant pleaded that the Plaintiff mas an Alien Enemy born at Roan in 
Wa 9 85 the Al Wees of &c. The Plaintiff replied be born at Hamburgh, under the Alic- 
iance of the Emperor, a Friend of the King &. and e he was born at Roan in France &c. 
pon Demurrer the Defendant had Judgment, becauſe by the Traverſe Roan is Part of the Iſſue, which 
is very immaterial, the. Plaintiff ſhow/d have traverſed that be was born under the Allegiance of the French 


Salk. 28. Paſch. 5 W. 3. B. R. Progers v. Arthur. Comb. 212. Anon. S. C. ſays 5 
4 


Kin . : * a 
Traverſe was, that he was born at Roan, modo & forma &c. Holt Ch. J. thought the Traverſe ill, £ 
| f 19 P 
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dingly, and it the Defendant had taken Iſſue upon the Plaintiff's being a Denizen, as he 
it mould be tried where the Action is laid, becauſe it is but a tranſitory Matter. 


6, A Man may plead that the Plaintiff is Alien born, or Monk pro- 
feſs d, Judgment ſi Actio; tor he may ule it to the Perſon or to the Act ion, 
at bis Pleaſure. Br. Barre, pl. 100. cites 32 H. 6. 23. 

J, Io Aiſiſe the Fleading was, viz. Er ſuper hoc idem Thomas Ive, 
uoad prædictum Johannem Bagot, petit Fudicium brevis Aﬀiſe prædictæ, 
quia dicit quod idem Fo. B. eft Alienigena genitus, & natus extra Ligeantiam 
am Regis Angliæ, viz. apud Pounthors infra Regnum Francie ſub obedien- 
tia Caroli nuncupantis ſe Regem Franciæ, adverſurii & magni inimici Do- 
mini Regis Angliæ, et hoc parat c. unde &c. petit Fudicium de brevi &c. 
And Bagot maintained his Writ by his Letters Patents, by which he 
was made a Denizen by King H. 6. and pleaded them in hæc Verba, as 
appears there, Thel Dig. 5. lib. 1. cap. 6. S. 1). cites Trin. 9 E. 4. ). 

Bagot's Caſe. IS 
, ; Bur Hill. 32 H. 6. 23. in Writ of Treſpaſs of a Honſe broken, the 
Defendant pleaded that the Plaintiff is an Alien born at L. out of the Li- 

eante of the King, and demanded Fudgment of the Writ ; upon which Plea 
Lale s offer d to demur, inaſmuch as he ought to conclude to the Act ion, 
by which the Detendant added more to his Plea by ſaying that rhe 

Plaintiff. is and was, 1he Day of the Writ purchaſed, an Alien born in the 
aid Vill of L. under the Ligeance of the King of Denmark, who is Encmy 
Ge. and demanded Fndement ſi Actio. In the tame Plea, Aſhton ſaid, it 
an Alien, as Lombard, Galiman, or fuch Merchant who comes here by 
1 or Sate- Conduct, and takes here in London or elfewhere an 

ouſe for the Time, it any break the Houſe and take the Goods, he 
ſhall have Action ot Treſpaſs; bur if he be an Enemy of the King, and 
comes in without Licence or Sate-Conduct, it is otherwiſe. Thel Dig. 
5. Iib. 1. cap. 6. S. 18. 

9. Thel. Dig. f. lib. 1. cap. 6. S. 22. ſays one may fee in the new Book 
of Entries in EjeRione Firmæ 7, ſuch a Form of Plea pleaded by the 

Defendant ; Er dicit quod prædictus querens ad breve ſuum prediffirm re- 
pderi non debet, quia dicit quod idem querens eft Alienigena in Negno 
ranciæ in Comitatu de B. ſub Ligeancia Aaverſarii Domini Regis Angliæ de 
Franc ia de Patre & Matre inimicis ipſius Domini Regis Angliæ, & eidem 
Alverſario ſuo adbirrentibus oriundus, & ingreſſus eff Regnum Anglie abſ* 
que ſalvo condutin ipſius Domini Regis Et hoc patatis verificare ubi & 
quando &c. unde perit Fudicium ſi predits us quer ad breve ſuum prædidtum 
reſponideri debeat &c. | 
10. If an Alien, born out of the Legiance of the King, ſues an Action So as the 
Real or Perſonal, the Tenant or Deiendant may ſay that he was born in Tenant or 
ſuch a Country, which is out of the King's Allegiance, and ask Judg- Don 
ment if he ſhall be anſwer d. Litt. S. 198. | | plead Alien- 
whe Writ der to the Aion, but in Bill /in of the Perſon, 38 in Caſe of Villeaage anf Ore, 
And Littleton is to be intended of an Alien in League; for if he be an Alien Enemy, the . may 

y thay iu 


conclude” to the Mun. Col Lit. 1 29. b. gr. Denizen, pl. 3, cites 9 E. 4. 19. Bagor's 
pleading Alten born Extra Ligranttam Regis, rhe Defendant pleaded it ro the Writ, and not to the Per 
per hec Ver * Judgmen. if he ſhall be anſtrer d. Sec Cart, 48. Sc. and 191. Rich Id v. 
ga. G. Biff: of C. B. 166. S. P. as to Alien Friend; and that in caſe of Alien Enemy it muſt be 
to the Action, becauſe it is forfcited ts the King as a Repriſal for the Damages committed by 
the Dominions in Enmity with him. New Abr. 14. in totidem Verbis, | | 


N * — * 
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276 Alien. 


11. The moſt uſual and beſt Pleading in Actions brought by an Alien 
is both Excluſive and Incluhve, viz. Extra Ligcantiam Domini Regis & 
Infra Ligeantiam alterius Regis. ) Rep. 16. b. cites 9 E. 4. J. & Lib. 
Iatrat. Fol. 244. | 
8. C. cited 12. Adminiſtrator brought Debt on an Obligation; the De tendant 
Cro.C 9. pleaded that the Plaintitt was Alien, born under the Allegiance ol p. 
IR was ing ot Spain, Enemies io the Queen; adjudg*d upon Deinurrer trat 
. — ** he fol- ani wer. Cro. E. 683. pl. 16. Trin. 41 Eliz. C. B. rocks y 
whatioever Philips. 
miy be Exe- . 
curor. Cited by Bridgman GJ. Cart. 191. as 11 Jac. Sir Stephen le Sure's Caſe.—— And Ibid, 229 


Pa'ch. 19 Car. 2. in Caſe of Richfield v. Udall. Bridgman held, that an Alien Enemy Executor may 
bri: g an Action, and he may not be barr'd And Ibid. 193. the ſame was agreed per Cur. 


14. Alienage may be pleaded in Bar after Imparlance, as well as tg 
the Writ betore Imparlance. ſenk. 130. pl. 64. 
15. In Aſſiſe, Wnere Alienage is pleaded to the Writ or in Bar, after 
the Allegation che Concluſion is that the Defendant Petit /5 qnerens re. 
11 ſponderi delet. Jenk. 91. pl. 77. 
muff de zl. 16. In Hebt tor Rent &c. the Deſendant pleaded the Statute 32 H. g. 
leg'd in a by which Leaſes Ec. made to Aliens Artificers are void, and that he was 
Real Aion. an Alien born at Paris &c. and averr'd the 3 Points ot that Statute, viz, 
Co. Litt. 1ſt, That this Houſe was a Manjjon-Houſe at the Time. adly, That he 1; 
e an Alien. 3dly, That he is an Artiſcer. The Plaintiff repliod thut the 
26. b I a Defendant is not an Alien Artificer. Upon Demurrer it was objected that 
S. P. in Cal- the Replication was double, viz. that the Defendant is not an Alien Ar- 
vin's Caſe.— tificer, tor if he was neither, he was out of the Statute ; Sed non al loca- 
2 ; tur. But becauſe the Replication did * not allege a eertain Place where 
78.— be was born in England, it was held ill, and Judgment for Detendant if 
Saund. 8. Plaintit] would not amend on Payment of Coſts &c. Sid. 357. pl. 10. 
S. P. Hill. 19 & 20 Car. 2. B R. Freeman v. King. | 
See Co. Litt. 1. Alien brings Tre/pa/s, Detendant in his Plea ſhould ſay only Venit 
S. 195.127. b. 69 defendit Vim & Injuriam, but he muſt omit ( Ouando,) becauſe by that 
Word Detendant admits a Capacity in the Plaintiff ro ſue. Carth. 229. 
Paſch. 4 W. & M. in B. R. jentreer v. Jenkins. 
18. An Action upon the Caſe was brought by ax Executor for Work dine, 
and Mate rials found tor the Detendant by the Teſtator ot the Plaintili. 
The Detendant pleads that the Father ot the Plaintiff, who was the 7efta- 
tor, and the Plaintiff, were Alien Enemies born at ſuch a Place under the 
Obedience of Lewis the French K ing; Jud ment 11 Actio; to which the 
Plaintiff demurr'd ; and adjudged for the Plaintiff. It is act ſbeun that 
the Teftator did not die before the War ; ſo that the Plaintiff might be Ex- 
ecutor, and the Action attach in him before the War; and chen being 
dead before he became an Alien Enemy, he might have an Executor; 
and the Action being En Auter Droit, it thall be maintained. Skin. 379. 
pl. 18. Mich. 5W. & M. in B. R. Villa v. Dimock. 
The Plead- 19. The Detendant pleaded in Abatement, that the Plaintiff was an 
ings was Alien Enemy, born in ſuch a Place in Frauce. The Plainciit replied that 
— 1 was he is Indigena, and born at ſuch a Place in the Kingdom of England, & 
Alienigena #0 Alienigena modo E forma, prout Sc. & hoe petit quod inquirat:tr per 2 
born in triam. And upon a Demurrer to this Replication, it was held per Cu- 
France un- riam to be ill; for that the Plaintiff did not rely upon che firit Part of 
EI it, that he was born in Kugland, and ſo conclude with an Averment that 
France. an Iſſue might be taken by che other Side, viz. that he was Not born in 
King adver- England, and that this Matter might be triable by a proper Viſue; but 
ſarii Domini here he hath put Alien, or Not Alien, in Iſſue, viz. Non Alienigena modo & 
3 forma, which cannot be tried for want of a Viſue; ſo Judgment was 
dem adver- given that the Bill ball abate. Carth. 302. Paſch 6 W. 3. B. R. Nichols 
ſario ſuo ad- V. Pa wlet. | 
beren oriun- | | h | 
dus ingreſſus in Regno Anglia abſque ſaluo condutin Epc. Et hoc paratus eſt verificare ubi quando &c- 2 


| 4 


— 


— — — 


bein Regis & Domine Regine conſideraverit unde Petit Fudicium Sc. The Plaintiff ce licd, 
4 . ff mugena in Regno Anglis ſub ligeantia dicti Domini Regis & Dominæ Reginæ nunc de Patre & 
Hate amicis corundem Domini Regis & Domine Reginæ nunc oriundus & natus apud London præd. in Pa- 
rechia & Warda pred. & non Aliemgena prout pred. (the Defendant) ſuperius allegavit Ey hoc petit quod in 
natur per Patriam &c. The De fendant demurr'd generally, and it was adjudged that the Iilue u as 
A belt taken, becauſe the Plaintifffoughit got tp bave concluded to the Country ; for there being 
new Matter ſet forth in the Keplication, he ſhould have given the Defendant portunity to rejoin. 
Mod. 285. Nichols v. Pawler. Nota, if the Plaintiff had concluded his eplication with an 
. only, the negative Clauſe, Nen Alienigena, had been only Surpiuſage, and helped upon a Ge- 


rrer. Cartn. 303. 
1 is pleaded in Abatement, and the Plaintiff replies Indigena, he may either take It. 


Where Alten-nee 1 8 he 
ſac or conclude Et hoc paratus eſt verificare ; but if in Bar, he muſt take Iflue Per Holt Ch. J. who 


* 1 chat this 27 r the Difference of the 2 Precedents in Ratlyl. Comb, 594 Mich. 8 W. 


' 


* 
9 * 


19. Indebitatus Aſfumpfit, the Defendant pleaded that the Plaintiff was 
Ahenigeng in Reg uo Franciæ [1b Ligeantig adverſarii Domini Regis Cc. 
ofiundus. And upon a Demurrer Exception was taken to this Plea, be- 
cauſe it is not a dire Affirmative that the Plaintiff was Alienigena ; it 
ſhould have been NVarzs, and not Oriun dus. Per Cur. in a Real Action 
the Word (Alienigena) had been well enough; bur ſome Doubr being 
made whether it was ſo in this Caſe, a farther Day was taken to conſi- 
der of it; and giterwards ſome Precedents being cited out of Raſtal 
where the Word Natus was ſupplied by Oriundus, the Plea was held 
good. 4 Mod. 405. Paſch. J W. & M. in B. R. Derrier'v. Arnaud. 

If you plead Alienee in Bar, you mult Jay a Place where he js born; 
bus if in Abatement it is griable where the Attion is brought. 12 Mod. 
125. Paſch, H W. 3. Ord. v. Howard. 

21. A Scire Facias was brought on 4 Fudgment in Afiſe for the Affiſe of 
Marſpat;” the Detendant pleaded in Abatemept, that the Plaintiff was an 
Alien Enemy, Et hoc &c. Plaintiff replied, he was a Sutjet# born, viz. at 


ſuch a Place in England, Et hoc pargtus eff werificare ; Defendant de- 


murred, and per Holt Ch. J. the Plaintiff fowld have concluded to the 
8 7 3 for where Alien- nee is pleaded in Abatement, it is triable where 
the Writ is brought; for which Reaſon the Replication muſt conclude 
to the Country; Aliter where Alien-nee is pleaded in Bar; therefore in 
that Caſe the Replication u conclude, Kt boc paratus ett verificare. 
1 Salk. 2. pl. 5. Paſch. 1 Ann. B. R. Wet v. Sutton. BY 

22. Tho” an Alien under the Queen's Protection be enabled to ſue, 
yet if he brings an Action and Alienage is pleaded La him, whether 
tis PratetFion be Special or General he ought to plead it. Per Cur. Farr. 
160. Hill. 1 Ann. B. R. Silveſter's Caſe, ; 


For more of Alien in Gee, ſee Trial, and other proper 
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() At Common Law. Licence. The Original, and 
and the Cauſe, and in what Caſes neceſſary. 


- 


In Aſſiſe, it 1. g Hg. Na Freeman ſhall give or ſell ſo much of his Land, that of 


ſaid 181 
way #86, 2 1 LN the Refidue the Lord of the Fee may not have the Services 
manner not 7 Bb 114 vs. | 
much denied 


that before Ann 20 H. 3. the Tenant of the King might alien as \without Licence as another 
might, and ſays See Stat. thereof, Prerogativa Regis, cap 4. Br. — I. 10. cites 20 Aſſ * = 

ote, per Hank, that we Fine was paid for Alienations by Tenant of the King till the Time of King H 
and that in his Time the King's Tenant might alien without making Fine. Brooke ſays, Quzre what 
Henry he intends, and it ſeems H. 3. Br. Alienations, pl'6 cites 14 H. 4. 3. ; 

By this Statute the King wot Benefit to have a Fine for his Licence, betore which St.tute no Fine 
for Alienation was due to King ; for it is adjudged, That for Alienation in the Time of H. 2. 10 
Fine was due; and it rs in other Books, that if an Alienation had been made before 20 H. 3. no 
Fine was due to the K ing for Alienation. Co. Litt. 43. a And it is to be obſerved that no Record 
can be found, that either a Licence of Alienation was ſued, or Pardon for Alienation was obtained for an 
Alienation without Licence at any Time before the 2oth Year of H. 3. and it is held that Licence for 
Alienation grew from the Statute. Co. Litr. 43. b. RENT T6. os Se e 


n 1 


Tenant of 2. 17 E. 2. cap. 6. Enacted, that none, that hold of the King in Capi. 
the King in te by Knight's Service may alien the more part. of his Lands, ſo that the 2 
Capite can- /idue thereof be not ſufficient to do his Service except be. have the King's Li- 


— cence, but this may not be underſtood of Members:and Parcels of ſuch Landi. 


Litence. Br. Alienations, pl 22. cites 45 E. 3. 6. He cannot give in Tail, Br. Alienations, pl. 


3. Rent was held of the King, and alien'd without Licence, by which 
the King ſeiſed. Br. Alienations, pl. 18. cites Firzh. Avowry, 3 E 3. 
4. Pracipe quod reddat is brought againſt an Abbot, who vouc bed to 
Warranty, and the Youchee at another time made Default after Default, 
and it was awareded that the Demandant recover againſt the Tenant, and 
the Tenant over in Value, but that Execution ſhall ceaſe till ic was in- 
quired of the Culluſion, by whichit was found No Colluſion, and the Abbot 
ray'd Execution in Value, and it was doubred by the Courr, whether 
ſhall have Execution without Licence by reaſon f the Mortmain, Quod 
11 where it was found No Colluſion. Br. Alienations, pl. 2. cites 
| 3. 29, | . 

S. P. that he 5. | hich of the King may charge his Land without Licence of the 
ny King, tho he holds in Chief; Quod Nora. Br. Alienations, pl. 12. 
Fee by Graus cites 40 Aff. 12. F | 
of a Rent- ; | | 2 | 
charge in Fee. Br. Alienations, pl. 19. cites 7 H. 6. 3... And this is good againſt the King after E/- 
cheat. Thid. cites 40 K 3.5. e eee 


5. 1 


* 
* 


S. gde 6, The King's Tenant cannot leaſe N Licence, nor grant 
_ + we the Rever/ſion without other Licence. Bf. Alienations, pl. 17. cites 45 E 
upon ſuch 6. | | | CEP | 4 4179 7 

Grant of the „ne ; 
Reverfion the Tenant for Life is not bound to attorn, wherefore it ſeems, that if he does zttorn the 
King ſhall ſeiſe preſently.- * 2 Inſt. 67. 8. P. | : 


PEAS" 5 7 G 7 Fs; . 
. 7 2 
l 1 . YI 
— 1 
C 2 2 ; - 4 o 
« X'4 AM os 9 * LAG — — — — *». 4 * Matt. 
„ ——— % — ——j86 
2 v "uy 14 2 „ - - - - R 7 
1 81 Ms 9 ; 2 & 2 "ah — * - - 9 A 
J * 1 F - * 3 
5 - ' ; 
G —— —— = ; 1 — 
— * . — ri 


de Time ef H. 8. he could not alien for Life without Licence ; for it alters the Franttenemene. 
Br, Alienations, pl. 22. 5 . ET | 


J. If Partition be made in Chancery between Parceners who are Heirs of x 
the King's Tenant, which is not equal, this cannot be redreſſed hut by Li- 
cence ot the King; for the King ſhall be always aſcertained of his Te- 

nant. Br. Alienations, pl. 26. cites 10 H. 4. 5. 

8. Where the King was Lord, and there was Meſne and Tenant, the 
Tenant might alien without Licence; becauſe he was not immediate 
Tenant to the: K ing; bur the Mſue could not alien his Meſuatty without 
Litthce ; for this is held immediately ot che King. Br. Alienations, pl. 
27. cites Fitzh. Avowry, 38. 4 

9. It the King by his Letters Patents gives Land to me and my Heirs 
&c. and he grants by the ſame Patent that I hall be as free in this Land 
as he is in bis Crown, and I afterwards alien withour Licence, the King 
Mall cerraioly have a Fine for this Alienation, per Paſton; for this is 
veſted in him by reaſon of his Prerogative, which cannor pals out of his 
Perſon by ſuch general Words. 14 H. 6. 12. b. at the End. 

10. The Licence of Alienation is to aſcertain the King of his Tenant. 

. Alienations, pl. 9. cites 21 H. ). 7. D321 160% 
11. Note, that for Burgage Tenure of the King a Man may alien with- 
out Licence well enough. Br. Alrenations, pl. 36. cites 6 E. 6. 

12: The Reaſon 8 the Fine pro Licentia Concordandi is, becau 
by Means of this Concord the King loſes the Fines or Amerciaments 
which ſhould have been due ro him upon the Judgment or Nonſuit, and 
other Advantages. 2 Inſt. 511. And it is an ancient Revenue of the 

13. Man wood Ch. B. was of Opinion, that this Prerogative to have a 
Fine for Alienation without Licence is by the Common Law, and not by 

any Statare: .' Le. 8. 9. in pl. 11. Mich. 25 & 26 Eliz, 3 
14 The*Prerogarive to have a Fine for Alienation without Licence, It was com- 
had its Beginning upon the original Creation of Seigniories. Arg. Le. 8. — A5. 
in pl. 1. Mich. 25 & 26 Eliz, in Treſham's Caſe. fed — is 2 12. 
to enter the Fee of the King, nor to entitle himſelf to become his Tenant without his Licence. Mg, 
173 pl. 305. in S. C. * 
s VO $71 iu 17. 
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B) Licence. Purſued How. 

n | | ne. 
FTHEKing granted Licence to alien the Manor of D. rendring 5 2 
1 Aunun, and he alien d the ſaid Manor, except 12 Acres, render- 

ung 51. per Annum, the Licence ſhall not ſerve for the Variance, and al- 


Opinion. Br. Alienations, pl. 9. cites 21 H. J. 7. 5 104 | 7.7 
2M | | | 4. Where 


oy 
N * 5 2 Err . 2 f * * 
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tions. 


4. Where the King /icences me to make a Feoffment Deed ſ r 
ake it without 60d nec e converſo. Br. dt, pl. 9. Exp 
.J. 7. by Frowike and Vaviſor. FA 


add Tenemgents in Dale, be cannot alien by Fus; for Fine mall be certain, f. * 
e e 6 h K PUTT Le. id rhe e ab a vey Gag, 
is otherwiſe uſed with Abreu that all is ont. Br. Alicnations, pl. 30. cites Paſch 


' 
_— - 


(C) Licence. Good of not. 


1. IF the King grants Licence to his Tenant to alien the Land held ;; 
1 Capite, and the King dies before the Alienation, the Tenant cannot 
alien; for now he is Tenant to the new King. Br. Alienation, pl. 2. 
cites Paſch. 2 E. 3. 1 
2. But Licence of one King granted to alien in Mortmain, and the 
King dies before the Alienation, this ſhall ſerve in the Time of another 
King. Quod nota. Ibid, | 


„„ a ew „ # +4 


(D) Licence. Forſeiture by not having Licence. 


rar Im- 1. N Quare Impedit the King made Title to preſent, becauſe the Au- 

was vow/on was held of him in Chief, and was alien'd without Licence, 
= be by by which he preſented &c. And admitted for good Title. And yet it is 
and * bus not alleged that the Alienation is found by Oſice; quod nota; and therefore 
Title, becauſe it ſeems that the King may have Chattle without Office. Br. Prerogative, 
2 pl. 3 3. cites 2 E. 3. 71. 
the Moiety of the Manor of D. to which the Advowſon is appendant, alien d wi Licence. Br. 
122 pl. 1. cites 47 E. 3. 21. 4 as e Tre." 


S C. cited 2. It is ſaid that the Seiſure is only as a Diſtreſs or a Fine to the King, 
Sav. 16. in and not to give the King the Franktenement, and after Fine made, the 
1 66. Alienee ſhall re-have the Land. Br. Alienations, pl. 10. cites 20 
ſays * Aſſ. 17. 
hold, that by Alienation wirhout Licence the Lands were forfeited to the King, by reaſon of the Words 
of . Charta, that no Freeman ſhall give &c. but that others held, that the Land ſhould only be 
ſciſed as a Diftreſs, and a Fine to be paid for the Treſpaſs, which Ld. Coke takes to be the better 
Opinion,———Jenk. 56. pl. 4. ſays it was a Forfeiture of the Whole before the 1ſt of E. 3. 12 


Till this 3. See Sta * E. 3. Parl. x. cap. 12. That * 'buld is Capite, which 
Starure it is alien d without Licence, ſhall not be by this farfeited, bur the Ning ſol 
. — * take a reaſonable Fine. Br. Alienations, pl. 34. N . 

4 d , 


min d, whithet in ſuch Caſe the Landl was forfeited, or to be ſriſed only as a Diſtreſs ; add this AR er- 
dente Lands bergen of the King by Grand 8 e nn 
and it i only” | 


By this Statute the Afſendrſon ſhall finable. Jene 88. at the End vf pl. 12. 


4. Tenant 


281 


— 


. 


az 
. Alienations. 


Fs 77:1 of the King alien d in Fee, and died, his Heir within Age, 
" the King hall nor have the Ward; for the Alienation is good, ſave the 
Qreſpaſs fo the King, which is only a Fine by Seiſure; but the Alienation 
is Contra if the Alenor was Tenant in Tail. Br. Alienations, pl. 


29. cires 26 H. 8 ; 
F. H the Atrenacron without Licence be found by Office, the King ſhall S C cited 
have the Iſſues of the Land from the Time of the Inquiſition taken, and not Sav. 16. iv 
before, Br. Alienations, pl. 29. cites 26 H. 8. pl. 41. 
6, The Fine for Alienation was to be pad by the Aliance, or thoſe that 
claim i by or under him, and 1t the Fine was not paid, the Land ſhould be 
ſeiſed into the King's Hands; and the Intent of a Parliament is always 
intended juſt and teuſonable, and theretore if a Drfſeiſor of Lands in Ca- 
pite makes an Alienation without Licence, and the Diſſeiſee enters, the Land 
ſhall not be ſeiſed for the Fine; tor the Diſſeiſee is in by a Title before 
the Alienation, and fo in other like Caſes. If he in the Reverſſon levies 
4s Fine of Lands holden in Capite without Licence, the Leſſee for 4 
ſhall not be charged with the Fine, becauſe that Eſtate was before the 
Alienation ; bur yet in a Quid juris Clamat the Leſſee ſhall not be com- 
pell'd to artorn, becauſe the Court will not ſuffer a Prejudice to the King 
in like manner as if the Reverſion had been alien'd in Mortmain, with- 
out the King's Licence. 2 Inſt, 67. 
. Tenant in Capite made Gift in Tail to J. S. upon Condition that if be Le 8. pl. 11. 
alien'd it ſbould be lawful for him to enter. J. S. alien d. Tenant in Tail Mic. 25 & 
enter'd for the Condition broken. It was adjudged that a Fine tor che 5. C. aq. 


Alienation of the Tenant in Tail was due to the Queen, and that the judged ac- 
Queen might charge rhe Lands, in whoſe Hands ſoever they came, for cordingly. 
this Fine; and the Duty was not diſcharged by the Entry ot the Tenant 

in Tail for the Condition broken, but the Tenanc of the Land was 
chargeable for the ſame. Mo, 172. pl. 305. Trin. 24 Eliz. in the Ex- 

chequer, Treſham's Caſe, | 


* 
= 


(E) Licence. Fines. 


1, Y the Statute 1E. 3. Parl. 2. cap. 1 z. it is Enacted, That Lands held It was found 
D Honours, and alien d, ſpall not make Fine, becauſe the Law does not by Office, 
gi\e ine tor ſuch Alienations; and ſo rhe Stature is in Affirmance of the — 5 .X 


Common Law; and ſo is Magna Charta. Br. Alienations, pl. 34. the Minos 

: | | o 
"wiz held-of the K ing in Chief without Licence, and the other ſaid that it was held of 1 N 

Pickering, Parcel of the Dutchy of Lancaſter; and it was admitted there, that if it be held of the Honour 

and not in Capite, he may alien without Licence. Br. Alienations, pl. 11. cites 29 Aſſ. 38. r 
A Man fhall not make Fine for Alienation for Land held of the King of an Honour, but for Land hel in 
Capite; and Tenure of Honour, nor a Manor, is not in Capite; for it is not of the Perſon of the King Rut 
Brooke ſays Cave; for there are certain Honours which are in Capite, and there is a Writ that the Tſthes. 
tor Mall not grieve a Man for Alienation of Land held in Capite as of an Honour; for this is in Capite of 
the Hauer; and not in Capite of the Perſon of the King, and then he ſhall not make Fine for Alienation of 


it. Br. Alienations, pl. 33. cires rhe Regiſter, Fol. 184. 2 


2. Ia db, Tenant of phe King in Capite, hnd leafed for Life, he ſhal! 
make Fine for the ng 400 u. lenations, p 2 402 46 E. z. 
and Fitzh. Forfeiture 18. 
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282 44 Ahenations. 
2 * — as foid for Law, that the Fine for Alienation is the Value of the 
cites Land alien'd. by the Tear, and the ſame Law of Fine for Intruſion upon 
2 Inft, 67. the King. But the Fine to have Licence to alien is only the 3d Part q 1% 
ſays that annual Value of the Land that thall be alien d. Br. Alienations, pl. 20 


upon Con- cites Paſch. 31 H. 8. LES 

ference had 4. But tor Licence to alien in Mortmain, the Fine is the Value of th 

with the Land 7 Ibid e 
King's Of. Lan for 3 Tears. id. 

cers and the n . | 

Judge, it was ordain'd that ſeeing the King's Tenant could not alien without Licence, for if he did he 
ould pay a Fine, that for a Licence to be obtain'd, the King ſhould have the 3d Part of the Value of 
the Land, which was holden reaſonable, and the Feoffee ſhould pay the Sum, becauſe his La d 98 
otherwiſe to be charged, and rid of the Trouble and Charge by the Writ of Quo Titulo ingreſius c. 
and if the Alienation was without Licence, then a'reaſonab e Fine by the Statute was to be paid oy the 
Alienee, which they reſolved to be one Year's Value, which ever ſince conſtantly and continually hath 


been obſerved and paid. 1 


6 
. 4 
* 7 


_— 


5. Tho' the Reſtraint of Magna Charta, as to Avoidance of the Sat, of 
the Feoffee by the Heir, is taken away by the Statute 18 E. 1. of Quia 
Emptores terrarum, yet that is only Secundum quid, and not Simpli— 
citer; for in reſpect of the King, the Fine for Alienation remain'd due 
and herewith agreed conſtant and continual Uſage. 2 Inft. 67. 

6. Till the Scatute of Wills, 32 H. 8. cap. 1. none ever paid Fine in th; 
Hanaper who recovered Land by Sufferance againſt the King's Tenant who 
held in Capite ; but by this Statute now he N pay Fine for Recovery as 
well as for Feoffment. Br. Alienations, pl. 32. 

7. 12 Car. 2. cap. 24. takes away all Tenures by Knights Service, ang 
all Fines, Seiſures and Pardons for Alienations, and all Incidents there 
ſaving Fines for Alienations due by particular Cuſtom of particular Mans 
Sc, other than of Lands holden immediately of the King in Capite, and turns 

all Tenures into free and common Socage. 


\ 


7 


(F) Fines. Pardon oſ Fines or Forfeiture. Conſtrued 
How. 


tions, 2 his Feme in Tail, the Remainder to his right Heirs, and died, aud 
_ the King pardoned to the Feme all Alienations, but not Fines for Aliena- 

2. pl 79. tions, nor Treſpaſs, and yet it was held, that by this he ſhall not have 
$ c. fays Fine for Alienation; but the Feme by this cannot alien; and note, that 
this Pardon this Tenant, who alien'd, held of the King in Capite. Br. Alienations, 
. pl. 8. cites 14 H. 6. 26. 


tion, for ſhe _ Py IE . ; 
enters as "Tenant without the King's Licence, and this is an Alienation without Licence, and a Wrong 


done to the King; By the Juſtices, 


Br. Aliena- 1. T2 of the King made a Feoffment in Fee, and retook to him and 


— 


— ——= 


1. Tr ſeems that Recovery ſuffered by Default is a Demiſe or Alienation. 
I Br. Alienations, pl. 32: cites Mich. 4 E 3. 


2. [And 


Alienations. | 283 


— 


=” [And therefore] it a Man recovers in Value againſt an Abbot, the 

= under ſhall have Writ of Contra Formam Col lationis by the Statute 

Aich ſpeaks on! of Alienations, therefore ſee there that Recovery is 
n Alienation: | Br. Alienations, pl. 32. cites F. N. B. 211. But till the 

Statute ot Wills 32 H. 8. cap. 1. none ever paid a Fine in the Hanaper 

ho recovered Land by Sufferance againit the Tenanr of the King who 
held in Capite, but now by this Stature he ſhall pay a Fine tor Reco- 

very as We ] as for a Feoffment, and therefore it ſeems properly no Alie- 

nation; but Quære; ſor it is a good Suite rance to make it to be the Land 

of another, which is alienum 1acere, but yer this is ſuppoſed to be by 

Ticle... Br. Alienations, pl. 32. cites. Mich. 4 E. 3. | 

z. Where an Advow/on deſcend's to 3 Coparceners among other Lands held Br. Quare 
in Capite, by which the King is poſſeſſed, and Partition is made in Impedit, pl. 
Chancery, ſo that the Agvowſon is allotted to the one in Allowance of other 30 
Land &c. and after Livery /ued they make a Compoſition to preſent by Turns, © 
this amounts to an Alienation of What the King was aſcertained of one 

ſole Tenant before by Matter of Record, and now all 3 are Tenants by 
tb in Fact without Licence. Br, Alienations, pl. y. cites 21 E. 
, 4 In Aſſiſe 3 Jointenants were of Land held of the King in Ca- B.. 3 
pite, and the one releaſed to his two Companions, and pleaded Pardon of cines F 

t, Quod mirum! For where three Jointenants are, and the one releaſes accordingly. 
to the other 2, there needs no Licence nor Pardon, tor the 2 are in by the —— And yet 
firft Feoffor, and not by him who releaſed, as it is agreed Mich. * 37 H. * ard 
8. Br. Alienations, pl. 4. cites 8 H. 4. 8., — ae ©: 


5, "that where two Jointenants of the King are, and the one releaſes to the other, he ought to have 
Licence and ſuch Licence was pleaded for ſuch Releaſe in the Aſſiſe of the Duke of York, 8H. 4. 
Tit. Licence in Fitzh. 1. but Brooke ſays, Quare it of Neceſſity, for it ſeems to be no Alienation 


Thid:; N , 


- 


- 


5. But where the one releaſes tothe one of the other 2, there he, who took * Br. Alic- 
the Releaſe, is in ot the 3d. part by him; Contra it he had releaſed to all pages pl. 
his Companions, and with this agrees * 33 H. 6. fol. 4. and ſo it is uſed 2 C. _ 
in the Exchequer that this is no Alienation ; Quod Nota. Br. Aliena- ingly. 


tions, cites 8 H. 4. 8. And where a 
OIL pl. + * L 5 Man releaſes 
Fine to the Tenant of the King, this is no Alienation. Ibid. cites Paſch, 37 H. 8 Gntra of a 


ine upon Coauſance of Right Come ceo &c. for this is Eſtate made by Concluſion, Ibid. 


6. A Recovery of the Land againſt the Tenant ſhall bind the Lord alſo, 
and Recovery of the Services againſt the Lord ſhall bind the Tenant alſo ; 
715 Nen and therefore no Alienation. Br. Alienations, pl. 32. cites 
39H. 6. | 
J. Deviſe by Teſtament was taken to be an Alienation, Br. Alienati- 
ons, pl. 37. cites H. 3. M. 1. | | 
8, A. Tenant in Capite covenanted 4 Elia. with A. aud B. to ſuffer a 
Recovery before Eaſter, to the Uſe of himſelf for Life, with Remainders 
over,” and with Power to revoke and declare neu Uſes by Deed or Will. 
The .Oueen licenced M. to alien to A. and B. without mentioning any Decla- 
ration of Uſes. M. ſuffered a Recovery, and in 34 Eliz. by Will revoked the 
Uſes, and declared new Uſes. Upon Conference with the two Ch. J. and 
other Juſtices, it was adjudg'd in the Exchequer, that the Queen ſhall 
not have Fine for this Execution of the Uſes, becauſe the Execution of 
them was by Statute, viz. 2) H. 8. of Uſes, whereto every one is Party, 
and fo cannot do Wrong; and becauſe all the new Uſes ariſe out of the 
Poſſeſſion of the Conuſees, there needs not any new Licence for limiting an 
ne Uſe to ariſe out of the ſaid Recovery. 6 Rep. 27. b. Paſch. 43 
liz. in the Exchequer. Lord Mountague's Caſe. 2k $89 
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9. H where F. levied a Fine 7 Capite Lands wit bout Licence to the Ci 
in the Indenture, viz. to himſelf for Life &c. with a Proviſo to limit by 
M riting the ſame Lands to any Wife which he ſhould after marry for 2 
Jointure, Atrerwards ihe Alienation is pardoned by Statute of 13 Eliz, and 
then he marries,” and by Writing limits the Lands to his Wife for Life, and 
dies. Adjudged that no Fine ſhall be paid for this Limitation. 6 Rep. 
8 b. cites it as adjudged in the Exchequer, Paſch. 43 Eliz. Smith's 
e. | | 


(H) At what Time it might have been by Licence. 


S. P. Br. A- 1. IF the King has Land by Seiſure of a Prior Alien in Time of War, vr 
lienations, the Temporalties of a Biſhop by Seiſure for any Contempt, or has Land 
= 3.5. cies of the Heir of his Tenant who holds in Capite for Primer Serfin &c. in theſe 
Grants, pl. Cafes, it the King /icences the Party to alien, or make a Feotinient dur 
103. . the Time that the King has Paſſeſſion, the Party cannot alien, notwithitand- 
But ſee elſe- ing che Licence, till he has the N out of the Hands of the King; tor 
r — when the K ing feiſes Land tor Alienation without Licence, and licences 
alien by Fn, the Feoftee to make Feoffment, he cannot do it till he has the Pollettion 
before that he Out of the Hands of the King, and not before, and then he may execute 


— ey his Licence. Br. Alienations, pl. 9. cites 21 H. J. J. per Frowike Ch. ]. 
n Ibid. cites 21 H. 7. 7. 


2. So where he has Land in Ward, or for Primer Seiſin. Br. Alienati- 
ons, pl. 9. cites 2 1 H. 4. . per Frowike * 

3. So where the King has a Term becauſe the Termor is outlawed, and 
he licences the Leſſor to make a Feoff ment, he cannot execute it during the 
King's Poſſeſſion, but the other 3 ſaid it was a very dubious 
Caſe, and that they would be adviſed thereof. Br. Alienations, pl. 9. 
cites 21 H. ). J. per Frowike Ch. ]. 


0) Pleadings. 


I. I Facias ifſued upon Office found that W. was ſeiſed of certain 

Tenements in B. in Fee, and died ſeiſed, and the Land deſcended 
to R. his Son and Heir an Ideot, and it was held of the King in Chiet, 
and N. had entred, who came and pleaded a Releaſe of the Heir to MH. who 
enfeoffed MA. abſque hoc that he was Ideot ; per Finch, we pray upon his 
Conuſance that the Land be ſeiſed into the Hands ot the King, & non 
allocatur, becauſe the Writ ſhould ſay why the Land thould not be 
feiſed into the Hands of the King for Cauſe of the Ideocy, and the Alie- 
nation is not cumpriſed in the Writ, and therefore he ſball not anſwer to the 
other Point without other Garnifpment for this Purpoſe ; Quod Nota; and it 
ia ſaid there, that upon Alienation without Licence a Man cannot traverſe 
the Lanure of the King in Capite till the Office. be found of the Alienation 
| rens for a Man ſhall not traverſe the Title of the King before it 
be ound by Office. Br. Alienations, pl. 14. cites 30 Afl. 2. 


2. It 


7 4 
* * 
1 1 * - 
ay * — 
= FS y - Bo 1 
* 7.42 
4 o 


o : . 


—_— Almanack. 205 
<2 5 TAGS tg = > 8 3 
It was rouch'd by the Serjeants at the Bar, that if the Land was in 
the King's Hands by 20 divers Titles, the Party ſhall anſwer to all the Ti- 
cles. Br. Alienations, pl. 16. cites 4 H. J. 5. 


For more of Alienations in General, ſee Conditions, Fines, and 


other Proper Titles. 


4 | 
. 
| „ Ne - ES 
(A) Almanack. | 
I. Hether ſuch a Day of the Month was on a Sunday or not, and Le. 262. pl. 
Alch. 


ſo not a Dies Juridicus, is triable by the Country or the Alma- 2 


nack. D. 182. pl. 55. Paſch. 2 Eliz. in Caſe of Fiſh v. Broekett. BR Page 


v. Faucetr, 


it was ſaid that the Court might judicial] take Notice of Almanacks, and be inform'd by them; and 
cited Roberts's Caſe in the I ime of Ld. Catline; and Coke ſaid that ſo was the Caſe of Galery v. Ban- 
bury, and Judgment accordingly.— Cro. E. 22. pl. 12. S. C. and held that Examination be Alma- 
nacks was fuſhicient, ard a Trial per Pais not neceſſary, tho' the Error aſſign'd, viz. that the 16th Feb. 


nacks W : 
on which Day Judgment was ſaid to be given, was on a Sunday, was an Error in Fact; and the Judg- 


ment was reverſed. 


2. Almanack is Part of the Law of England, of which the Court muſt ö. by Hole 
- an 


take judicial Notice; per Holt Ch. J. 6 Mod. 41. Mich. 2 Ann. The i Annu. 
. Queen V. Dyer. 1 p 


1 the ſame in Caſe of Moveable Feaſts, and the Diverſity between them and Fix'd Feaſts is ridiculous; 
but the Almanack to go by is that annex'd to the Common Prayer-Book. 6 Mod. 81. Trin. 2 Ann. 


Biſſextilis, 
and that it 


B. R. in Caſe of Brough v. Perkins. 3 Salk. 69. S. C. but S. P. does not appear. The Diver- 
ſity of Fix'd and Moveable Feaſts was condemn'd per tot. Cur. For we know neither the one nor the 
other but by the Almanacks, and we are to take Notice of the Courſe of the Moon. 6 Mod. 15g. 160. 
Paſch. 3 Annz, B. R. in Caſe of Harvey v. Broad. Ibid. 196. S. C. and Holt Ch. J. ſaid, that at 
the Council of Nice they made a Calculation moveable for Eaſter for ever, and that is received here in 
England, and become Part of the Law; and ſo is the Calendar eſtabliſh'd by Act of Parliament. 


2 Salk. 626. pl. 8. S. C. accordingly per Cur. 


3. Whether the Patent to the Company of Stationers for ſols Printing of 
Almanacks be good or not, ſee 10 Mod. 105. The Company of Statio- 


7 

* 
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For more of Almanack in General, ſee other Proper Titles. 
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(A) Almoner. 


I. HE Almoner is accountable by 6 E. 6. 16. per Mr. Andrews in 
his Reading on this Stature, Aug. 1628. Cired D. 7. pl. zu. 


Marg. 
* D. * 2 The Almoner has not any Intereſt, but is Miniſter and has Diſpo- 
7. 5 1 ſition of the Alms of the King durante bene- placito; and it the Almoner 
lington v. Commit Treaſon, and be attaint, this is no Forfeiture of what is granted 
Cox, contra. to him in the uſual Form, but only during his Life, yer the King may 
—lf a Fele grant it at Will without Recital, becauſe it is a leis Eſtate than he has, 
cy „ e and if he grant the Goods and Chattels of Felo de fe, he * cel nor re- 
Kine, ſuch Cite the Grant of them made to the Almoner, nor to determine his Will 
om ſhall as to them. 1 Rep. 50. in Alronwood's Caſe, cites Hale's Cafe. 
id be- | 
fore the Almoner ſhall diſtribute. Savil. 60. pl. 129. 


For more of Almoner in General, ſee other Proper Titles. 


Ambaſſador. 


(A) Ambaſſador. Who. And How conſider d. And 
How far protected and privileged as to himſelf and 


Servants. 


I. 6 E Opinion of Juſtice Aſhton, 39 H. 6. 39. was, that 20 Ambe/- 
ſador ought to be ſent to the Pope; but there have been many Pre- 
cedents to the contrary ;. for the Pope is a Temporal as well as Spiritual 
Prince. 4 Inſt, 156. cap. 26. | | 
The Queſ= 2. There being Amity between King H. 8. and the French. King, and 
338 Enmity between H. 8. and the Pope, R. Pole, a Rebel and Traitor to the King 
rebellionem 7 r figetb. to Rome, whom the Pope, being in Amity with the 
contra prin- F renc diet ſendeth as Ambaſſador to him: The King of England de- 
, cipem, ad manded his Rebel of the French King, notwithitanding he was ſent as Am- 
OY © baſſador; ſed non prævaluit. 4 Init. 153. cap. 26. cites it as in the Time 
l ; of H. 8 | 
tat, legati „8. | 

— & non ut hoſtis pœnis ſubjaceat And it was reſolyed that he had loft the Privilege of an Am- 
| — and was ſul to Puniſhment 4 Inſt. 152. cap. 26. cites 13 Eliz. The Biſhop of Rollc's 

E. "I „ $ "TY 
MM Ambaſſadors ought to be kept from all Injuries and M rongs by the Law of all Countries and of all Na- 
_ 1+ tions. They ought to be ſafe and ſure in every Place, inſomuch that it is not lacuful to hurt the Ambaſſa- 
dors of our Enemies, and herewirh agrees the Givil Law. And if a baniſhed Man be ſent as Ambaſſador 
to the Place from whence he is baniſh'd, he may not be detain'd or offended there, and this agrees alſo 
with the Civil Law. 4 Inſt. 153. Cites it as reſolved Hill. 12 Jac, Palachie's Caſe. A 
| 3, Ac 


hk. wm 


R * 
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Ambaſlador. 
9 * | Ar this Day there can be no Ambaſſador without Letters of Credence Omnis Læ- 
Not his Sovereign t anther that hath l Authority. 4 Inſt. 153. cap. Stu el 

56. cites it as reſolved Hill. 12 Jac. in Palachie's Caſe, Agnes, bot 


omnis Agens 
1s not Lega- 


; for if he be ſent from a Sovereign Power to another of Sovereign Power to treat betwe 
Aich o* in his Letters of Credence he be term'd an Agent or Nuntius, yet he is an n 


4 Inſt. 153. cap. 26. 


4 P. an Ambaſſador vas ſent by the Emperor of Morrocco, then at War with 
n, to the States of Holland, and gave him a Commiſſion to take SPa- 
niards and their Gods. Accordingly he 700k 2 Spaniſh Ships, and he to- 

ether with che Frizes were ariven by Streſs of Weather into t.ngland. The 
Spanith Ambattador here charged him at the Council- Table with Piracy, 
and the Lords ot the Council reterr'd it to the Chiet Juſtice of England, 

"the Maſter of tbe Rolls, and the Judge ot the Admiralty, who all agreed 

that by this Taking he is not in Judgment of Law ſaid to be a Pirate, in 
regard the King oi Spain and the King ot Morocco were Enemies, and 
that open Hoſtility is between them, and theretore ſuch Taking trom an 
Enemy is legalis Captio , but admit that P. was no Ambaſſador, yet by 
reaſon ot the Enmity between the rwo Kings, he could not be indicted 
as a Pirate before Commiſſioners upon the Statute ot 28 H. 8. cap. 15. 
becauſe one Enemy cannot be a Felon tor taking the Goods of another. 

See 4 Inſt. 152. 153. 154. cap. 26. and 3 Bulſt. 2). 28. Paſch, 13 Jac. 
Palachie's Caſe. 

5. But it a Foreign Ambaſſador, being Prorex, commits here any Crime, An Amar. 
which is contra jus Gentitm, as Treaton, Felony, Adultery, or any other ſador is pri- 
Crime which is againſt the Law of Nations, he loſes the Privilege and * by 
Dignity of an Ambatiador, as unworthy ot fo high a Place, and may be Lea 
puniſe d here as any other private Alien, and not to be remanded to his So- Nations; 
vereign but by Curteſy; And /o of Contracts that be good, Faure Geutium, but if he 
he muſt anſwer here. But it any thing be Malum probibitum by any Act commits any 
of Parliament, private Law, or Cuttom ot this Realm, which is nor _ pf 
Malum in ſe Jure Gentium, nor contra Jus Gentium, an Ambatiador re- Far, of N : 
fiding here ſhall not be bound by any of them; bur otherwiſe it is of the ture or Rea. 


'S 'Þ 2 28 Ta 4 { on, he ſha!! 
Subjects ot either Kingdom &c. 4 Init. 153. cap. 26. = 1 


not if he offend againſt a Poſitive Law of any Realm, as for Apparel &c. Agreed by d Einen, 
Roll Rep. 175 pl. it. Paſch. 13 Jac, B. R. Marſh's Caſe, alias Palachic“ Caſe.—3 Bultt. 27. S. ( ; 

By the Law of Nations, it an Ambaſſador compalles or intends the Death of the Perſon of the Kine in 
whoſe Land he is, he may be condemned and executed for Treaſon ; but if he commits any other Trea- 
ſon beſides this, ir is otherwiſe ; but he ougir to be ſent to his own Realm; per Bacon, Attorney Gen 
Roll Rep. 185. pl. 17. Patch. 13 Jac. B. R. in Caſe of the King v. Owen, alias Collins. ! 


6. The Office of an Ambaſſador does not include a Procuration Private, but 
Publick tor the King, nor for any ſeveral Subject, otherwiſe than as it 
concerns the King and his publick Miniſters to protect them, and procure 
their Protection in Foreign Kingdoms in the Nature of an Office and 
Negotiation of State, and theretore they may and ought to mediate, pro- 
ſecute, and defend for them, or any of them, at the Council-Table, 
which is as it were a Council of State; but when they come to ſettled 
Courts, which do and muſt obſerve efiential Forms of Proceedings, viz. 

itimos Proceſſus, then they muſt be ruled by them, and not con- 
found all Rules, except ſome Precedents could be found in Chancery; 
Hobart Ch. J. and Nichols, on a Reference to them by the Ld. 
hancelJor. Hob. 114 pl. 136. Servienti d'Acuna (the Spaniſh Ambaſ- 
fador) y. Bingley. 3 n x 
On a Bill in Chancery againff an Engliſh Ambaſſador at the Court of 
Spain to redeem an old Mortgage, the Court order'd Proceedings to ſtay 
for a Year and Day from this Time, unleſs Defendant return ſooher; Per 
| | Ld. 
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2 ; 288 4 Ambaſſador. a 


Ld. Somers. Upon Debate it was agiced a Proted1vn lies tor an Ambatſa. 
dor Quia proſecturus, or Quia moraturus, and may at Law calt an 4%, 1 
for a Tear and Day, and may alterwards renew it, it che Occalion cou. 
* Defendant tinues. 2 Vern. 317. pl. 304. Faſch. 1694. Pilkington v. Stanhope, 
ſaid that he 8, 7 Ann, cap. 12. S 3. All I roceſs, whereby the Pcrjon of any Ambaſſa. 


*z by e dor, or publick Miniſter ¶ any Foreign Prince or State, or the * dei J 
CE AED. vants of any ſuch Ambaſſador c. may be arreſted, or tus Goot,s 4! ram'd, 


lemburgh ſhall be adjudged void. 
Ambaſlador. | 
It was held that Menial Servants are not within the Act, the Words being (Domeſtick) or ( DomeRtick 
Servants,) who are ſuch as are employ'd in and about the Houſhold Affairs only. Rep. of Pract in 
C. B. 134. cites it as 75 Geo. 2. Toms v. Hammond. | 
The Defendant, a Courier to the Spaniſh Ambaſſador, moved to ſtay Proceedings, The P;ainti 
alleged the Defendant was a Trader. It was anſwered, the Trade was ſo very inconſiderable that it 
could not amount to a Bankruptcy. It was again replied that a probable Cau'e will make a Bankryy 
and it was further alleged, that the Defendant was no Domeſtick, had no ſettled yearly Wages, and that 
being regiſter d in the Sheriff 's Office was not material; ſo the Court diſcharged the Rule to ſtay Pro. 
ceedings, Rep. of Prat. in C. B. 134. Mich. 10 Geo. 2. De-Ceriflay v. O'Brian. ———- Barnes Notes 
in C. B. 281. Hill. 9 Geo. 2. S. C. accordingly ; and cites Mich. 10 Geo. 2, B. K. Ward v. 
Purcell. 
A Domeſtick of the Duke of Holſtein, Reſident here, was arreſted, and thercupon gave a Bail bond: 
and it was moved upon this Starute to ſer the ſame aſide, all the Terms required by the Act being com. 
ply'd with, and thereupon the Arreſt was ſer aſide, and the Bail-boud vacated. 8 Mod. 238, Trin. 10 
Geo, 1. Croſſe v. Talbot. | 


* * . 
W 4 ww" a 
* n 
$ r \ 
. — <4 
* * 8 


— 


F. 4. The Perſons ſuing forth ſuch Proceſs, their Attornies and Solicitors, 
and the Officers executing the ſame, being convicted thereof by Confeſſion if the 
Party, or by the Oath of one Witneſs before the Ld. Chancellor and the Chief 
Fuſtices, or any two of them, ſhall be deemed Violators of the Laws of Ma- 
tions, and ſhall ſuffer ſuch Penalties and Corporal Puniſhments as they, or any 
two of them, jfhall judge fit. 

S. 5. No Merchant or Trader within theDeſcriptioa of any of the Statutes 
of Bankrupts, putting him{elf into the Service of auy Ambaſſador, ſhall have 
any Benefit by this Act; and no Perſon ſhall be proceeded againſt as having 
arreſted the Servant of an Ambaſſador &c. unleſs the Name of ſuch Servant 
be firſt regiſter'd in the Secretary*s Office, and tranſmitted to the Sheriffs of 
— aud Middiejex, who muſt hang it up in ſome publick Place in their 
Opie. 

Abr. Equ. 10. A Servant to the Genoeſe Ambaſſador brought a Bill in Chancery, 
Aa 3% It was moved, that he ſhould not proceed till he gave Security by Bond in 
Ro "he Or. 401. Penalty for Payment of Cofts of Suit if awarded againſt bim, in the 
der was made fame Manner as where a Plaintiff is beyond Sea; and a Precedent was 
after Anſwer cited where a like Order was made in the Caſe ot an Ambaſſador's Ser- 
put in, and vant Plaintiſf in this Court, and dated 25 July, 8ch of Ann, And it 


383 was ordered accordingly. 2 Wms's. Rep. 452. pl. 142. Good win v. 


was, becauſe Archer. 

by the 7th _ | 
Ann. all Proceſs againſt Ambaſſadors and their Servants are made void, ſo that if the Bill be diſmiſſed, 
no Proceſs could iſſue againſt him. 


11. The Re/ident from Venice made Affidavit, that one taken in Execu- 
tion was by the Secretary, and that his Name was entred in the Secretary's 
Office, though not tranſmitted to the Sheriff of Middleſex till after he was ar- 

- reſted, and upon Affidavit that he offered to ſhew his Teſtimonial to the 

Officer, and that he really exerciſed the Office, and Notice being given of 

the Motion, the Court diſcharged him. Barnard. Rep. 59. 80. In B. R. 
e 2 i a fo - | 

12. To be a Privileged Servant to an Ambaſſador within the Statute 

; 2 it is not required that the Party act ualiy live in the Ambaſſador's 

ouſe, but neither is it enough that the Party is regiſtred in the Secreta- 


ry's Office as a Servant, but when he comes for the Benefit of the * 


__ 
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amendment [and Jeofiils.] 289 
he it or Y the Nature of his Service, that the Court may jud whether 3 
he is a Dom 


eſtick Servant within the Meaning of the Aﬀ of Parli 
Gibb. 200. Hill. 4 Geo. 2. B. R. Wigmore 1 | OE 
1j. An Af#davit tor Diſcharge ot one arreſted, as being an Ambaſſa- 
dor's Servant, was, That'be was hired in Onality of a Domeſtick Servant 
to him, and did what Services he required of him, but becauſe he did no: 
ſay that he actually ſerved him in the Capacity he was hir'd in, which the 
Court held neceltary co have been done, they diſcharged the Rule made 
for ſhewing Cauſe. Barnard. Rep. in B. R. 401. Mich, 4 Geo. 2. Ball v. 


Fitzgerald. | | | 

1 Detendanc was arreſted and held to ſpecial Bail, and moved to 
be Hebarged on * „ a Certificate from the French Ambaſſado r, 
char he was his Maſter of Horſe, It appeared that he was à Trader, 
and ſuch a one as a Commiſſion of Bankruptcy might iſſue out againſt, and ſo 
the Court diſcharged the Rule to ſhew Cauſe. Rep. of Pract. in C. B. 
656. Trin. 5 Geo. 2. Martin v. Sharopin. 0 


For more of Ambaſſadors in general, See Molloy, lib. 1. cap. 10. 
| and other proper Ticles. 


Amendment. [and Jeofails.] 


—— 


(A) Amendment. At Common Law. 1 


= 


1. IF A. brings a WMrit of Error upon an Attainder of Murder before + jo. 420. 
1 1 the Juſtices of Aſſiſe, and aſſigns for Error, that the Record pl. 8 S. C 
certified by the Clerk of the Aﬀiles is, chat he was indicted before B. _ * J. 
and C. Juſtices of Aſſiſe c. 18 Day ot March, 8 Caroli, and that he ,;.. fayi . 
was tried before the ſame Juſtices 2oth. Day of the ſame Month of he was riod: 
March, this Certificate of the Clerk of the Aſſiſes cannot be amend- before the 
ed by-making the Clerk of Aſſiſe ta conie into Court to amend it #=< Judi. 
according to the Record before the Juſtices of Alſiſe, it being miſta- the pare; 
ken in the tranſcribing, becauſe it is Error in Point of Fact, ſcilicet, for they may 
_—_ there was a che Konten t the 8 wn 2oth. be he ame 
y, and therefore the ce being to hang a upon Juſtices, 
luch an Amendment, it being ſo penal, it is not to be ſuffered, 1 4. 


_ Oil 24 Car. B. R. This was * Canipſon's Caſe, in which the miſſion; and 
Cort was divided, ſcilicet, Brampſton oh Toned, that it ſhould rakes Norice 
not be amenped. and Croke and Barkley e contra. Jn the argument une 

of which theſe Books were cited, f 12 b. J. 25. 1 2 B. 3. 9. 22 cerrfged * 
Edw. 4. 12. 10 E. 4. 15. no Amendment, in ſeveral of them Pleafure, 
the Parties diſmiſſed. Ca. 4 48. 8 P.. W nt Kg 
Ae e Benire Facias iſſued to the Jury in the ſme County to ana be 

ally it ought not to be in this Caſe, and Brampſton likewiſe wus of the ſame Opinion ; bur the bebe 
bel . — held it amendable; & K 3 but —— 


* 4E 1 Br, 


* 


29 Amendment (and Jeofas. + 


1 Br. Ind iament, plc. 42. Tu but G. P. does not erer. Br Cauſe de remover Plea 


& 27. ces. 480 p 

*Y Br Indi&tment, e Cites fo "Cc bu 15 P does not appear. An Inquiſition was mentioned 
to be taken ad & layer P is Oe. in Em Sur. text Die Martis & Die Mercuri Sc. but it was guaſn. 
ed, becau'e, tho the ion mav endure 2 or 3 Days, yet the Record ought to mention that tue 


Seffions were held at a daes Day 4 Kep. 48. pl. 13. Hill. go Eliz. Anon. 


Br. Error, 83 | Where Fndg ment is entred in B R. or in C. B. otherwiſe thay the 
pl. 68. cites gh is, or if Tau be awarded and mark'd in the Back of a rut or 
7 H. 6. 28. and bon antred in the Roll, all ſuch Things may be amended the 
— erm, becauſe the Record is in the Juſtices, and in their Breaſt the 
ſame Term, aud got in the Roll, therefore there they amend che Roll, 
anch it was faid chat this was not the Record, but in another Term the 
Roll is the Record, and ſo ſee this Amendment is an Amendment by 
the Common Law, and not by the Statute of Amendments ot Sy1lable 
or Letter. BY. Albengiakent, 5 pl. 32. cites J H. 6. 29. 
3. It was font for Error in Afiſe becauſe the Roll was Vicecomes South, 
without. Title, u here it ſhould beVicecomes South* with Title [or Dall, 4 Halls 
Juſtice ſaid it thall be amended by the Statute, which wills, thur 
where in the Record is Letter or Syllable too much or too little, it 
ſhall be amended ; Bur per Cheney, it ſhall not be amended by the Sta. 
rure, but ſhall be amended by 7he Common Lam; for always where the Roll 
was entred contra! to the Original &c. (as here) it ſhall be amended, 
wheretore it ſhall be amended &c. Br. Amendment, pl. 34. cites 7 H. 
6. 


4 "So of Fpus where it ſhould be Ep'us, or Ds waoe! it ſhould be Dys 
with a Title [or Abbreviation. ] Br. Amendment, pl. 34. cites 7. H. 6. 45. 
5. At Common Law Variance in any Part of 0 Record from the Oli. 
ginal was ametidable by the Common Law. 8 Rep. 156. b. cites 7 H. 

6. 
Co. Litt. 260. 6.” Ar Common Law the Judges might amend their Fudgment as well 
2. S. P. chat ag any other Parc ot the Rood &c. in 8 Term ; for during the 
ſo it is, but Term the Record is in the Breaſt of the Juſtices, and not in the Roll. 


Fa. 8 Rep. * b. 157. a. cites 7 H. 6. 29. a. b. ES RN. 
11. 4. 
1 | by, 
Fevell, „ an Comme Lt the 15 . f ibs 2 in Aurber Term in 
2 1 Proceſs was not amendable by, the ure; tor i in another Term the Roll 
Lord ke, is the Record. 8 Rep 157. 14 1 
and ſays, 


This An be cee of the Airs 6 the Proceſs the Con upon the Roll, for the MiC. 
priſion of the Cletk in mak ing out 4 Writ with 3 wrong Teſte is not in the Breaſt of the Court, and 
then that 1 — eſtrained to the Awurd of the Proceſs! upon the Roll; For Procek is 


er E 27 in the eaſt of Lis e Court than as they award it, and therefore there will be nv 
Tf mend ne whether it de done in the ſame Term or in another. There is no 
Caſe "ty Law, where it has” bet extended ſo fur 4s ro amend Proceſs, but 


1 8 8 the Court * e 414. ans e e eee 


Nn 4 Cay origins "Writ was not ROT TR Common Lew in the Cal ol 
* e erſon; bat in Caſe of the King in Quare i Shoere the 
56 thr falſe Writ Ny preſemers for praſentare it was amendei the Deſendan 


W 
wagded c anſſer, Rep. 136. v. yy Ts (2 1 Hh, 17 — n 
e Hoſe Tally, ol. ae 74, Cites 8. e: 2 — HiK of C3 89 


Courr: was not to deſtro) 
| 1 4 th but this + — was —— to be very inconyenient, becauſe being tied 


— 0 ly not to alter a Records after * 4 N ſeve are were reverſed: * 
ED Glerks in Brogelſes' * ride ho 
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Ae and | Jeofauls.} E 29 1 


866 b. in ——— Caſe cites 20 E. 4.7, and 10 H. 

phe ſays there wes a Diverſity of Opinions, whether there 
een at Common Law or not; but that it is without 

— . that at Common Law the ant of Entry 0 of. a Continuance or E, 

ſagn, which was the Myfprition of the Court itſelf in the Form of the 

Entry, was amendable by the Court, and cites 5 E. 3.5. 10 E. 3. 20. 

and 12 E. 3 Amendment 62. which Books were before any Statute of 

| 10 Na 1 was 3 at. Common Law. Br. 2 — pl. 74 No - 

diss i E 4 13. ns 20 E. 4. 6. per Brian Ch. J. 


lle. 3 1 7 at Common Law. Arg. La. Raya. Rep. 565. 

m 75 >4 | . f 

11. " Whatever + at Common Law miche be amended in Civil Caſes was * | 
Law amendable im Criminal Caſes, and fo it is at this Day; 

fon. y Holt Ch. J. Powell and Powis J. 1 Salk. 51. pl. 14. Mich. 3 3 

Ann, 


R. the Queen v. Tutchin. 
Tho' a Miſawarding of Proceſs on the Roll might be amended ar 
oe Law the ſame Term, becauſe it was the Act of the Court; yet 
if any, Clerk at Common Law iflued out an erroneous Proceſs on a right A. 
ard of, the Conrt, that was never amended in any Caſe at the Common 
AW,” 1 Salk. 57. pl. 14. Mich, 3 Ano. B. R. reſolved by the Ch. J. and 
Aer in in the Cale of . Queen v. Tutchin. 
13. Statutes of Amendment extend only to Hop. of Record, there- 
fore Pleadings, while in Paper, are amendable by Common Law. An- 
ciently all Pleas were Ore tenus at the Bar; and then, if any Error was 
(Fog them it was preſently amended, Since chat Gaſtom is changed, 

yy orion to amend, becaule all in Paper, ſucceeded in the Room; and 

s Motion that the Court cannot retuſe : But they ma refuſe. it if 
the Parcy deſiring it refuſe to pay Coſts, or the Amendment deſired ſhould Bi 
ro 1 2 new Plea, 10 Mod. 38. Mich. 11 Ann. H. R. Ruſn vn. 


155 Common Law there was very lictle room for Amendments, 
is was from rhe Original Conſtitution of the Courts, as it appears 7 
ee ; tot 'the Judges 'were to record the Parols deduced betore def 
gmenr ; and Britton ſays, in the Perſon of Ed. 1. We have 5 
e dux Juſtices to record the Pleas pleaded before them, becauſe ©, 
. Kal their Record to be a Warrant to juſtify their un . : - 
Miſdoings, nor that they eraze their Words, nor amend them, nor re- 
by Fe their Inrolment. G. Hiſt. of C. B. 86. 87. 
hat Part of the Count which records the Writ was anenäsble 
on Law, tho of a ſubſequent Term, becauſe the Recording of 
urplufa ; and by the Law which conſtitutes the Court, 
715 05 not to rec againſt 2 former, and therefore the Court by 
ficurion was obliged to fer ſuch Mifprifons- right. 0. Hit. of 


Eno 934 c 3 1 3 * = 9 = OI 1 5 . ” $4 4 1 
40} Amendment, by 8 H. 6. Dehal * . 
Clerk. 
i} 'vy Ann - 9 
in tis Veulre Facias, 401 in enen | 


rabdres he 1s tamed Tipper, yet if his true 8. © I 
e- Benire Facias, and 1 


pear'd char Tworn, and tries-the-Jfſue, it ſhall be amended. Crin. 39 Eltz. 
the Perion B. R. between Hugo aud Haine, adjudged in a Mrit of Error, 
whoſe Name was Tipyer, was ſummoned to appear to be of the Jury, and that he inhabirs in the {me 
Place where Tipper was named, and that no ſuch Man as Tipper inhabited there, and therefore it was 
amended. —— Hob. 328 pl. 403. Paſch. 14 Jac. Badham's Caſe, is exactly the ſame Point and Name of 
the Juror, and ſeems to intend S. C. tho different in Time. 


„Hob. 64, 2. Tf a Juror be ſworn by a falſe Name, pet this ſhall be amended, 
pl. 63. fk tt we that he was the fame Man who was return'd upon the 


. VI ch. 40 Eltz. B. MarſhaPs Caſe, adjudg'd. Mich. 1; 


Hanel. 
and Liſney Fa. B. amen Arundel and Blanchard, abjudg'd, where he was 
In the Ha- — Lifney in the Benire Facias, and Liſtney with a (t) in the 
2s Corpus urata. | | | 1 


was made ; LAG | | | 

Liſtney, to agree with the Venire Facias, tho' the true Name was Liſney, becauſe they ſound alike — 
Brownl. 1-4. S. C but makes the Difference between (Liſney) and (John Liſney,) without inſerting 
a (t) in either; but ſays, that upon the Sheriff's Oath that he was the Man return'd in the Verir: Fa. 


Clas, it was amended. G Hift. of C. B. 134. cites S. C. and ſays that he is the proper Judex Fatti. 


* 


Bridgm. 56. z. Tf upon the Diſtringas d Juror be called Appell, and upon the [u- 
s.C. butl rata Ap-Bell, this is ſuch a Pariance between the Naines, that it 
ſerve $ P. Cannot be intended the ſame Yan; for this is not the ſame Name in 
Roll the Welch Language, 5 this Trial was, and cannot be 
Rep. 200. amended bp the Court after the Death of the Sheriff. Trin. 13 Jac, 
Kr. B. KR. between Zh and Bethell, per Curiam. 

cordingly. 9 JN 

Roll Rep. 4. But it the Sheriff who made the Return had been living, he 
200. pl 2 might have come into Court and amended it. Trin. 13 Jac. B. R. 
S... e ORF" TED" 

mitted by Coke and Doderidge. 833 


ie inthe Venire Factas a Juror, be called Samuel Hame, and ſo 
Ln well named in the Writ of Oiſtringag, bur in che Nomina Juracorum 
Tro. annex d to the Dittringas He 18 named Daniel Hame, and by this Naine 
563. pl. 7 (worn, and this appears by the Record itſelf, and he with the other 
Roll & Jurors at the Nift Prius gives a Verdict for the Plaintiff, tho he be 
Bond v. . Miſnamed in the Chyriiftan Name, and ſo not within the Statute of 
and feld ofails of 2: Jac. 1. pet when upon the Examination of the Juror him- 
that it was ſelf it appear'd that he was che Perſon return'd, and that there is no 
eng other ba Dame wichin be Fl hs atv was Sami 
wh  Hame, and that he appear'd, ſuppoſing himſelf to be called San 
Stature of 8 5 

H. 6. as by by the Cryer, there being a great at the Time he was ſworn 
the Conti and gave a Perdict ; and upon Examination of the Sheriff and his 
Law, ir be. Clexk, it did appear he had the Diſtringas before him, when he wrote 
ing only the +; ; ö 

Mifriton the Nomina Juratorum, and miſtook Daniel for Samuel, this ſhall be 
of the Clerk; AMENDED, becauſe the Dentre and Diſtringas were well, and this on⸗ 
bur that the ly the Miſtake of the Clerk. Mich. 15 Car. B. R. between Nor- 
Stat. of 21 4d R Curiam. Adjudged upon good Advice; Enter'd Mich. 
zur Ses Co. 5. 41 & 42. + Codwe!!'s Coe, 
thereto bur WHEUE it is held, if the Venire Facias be well 170 6 Miſnomer in the 


only to Sur- Chriſtian Name in the Diſtringas or Poſtea, ſt mendable. 
names mil. , 222 


taken; and Judgment was affirm'd — Jo. 448. pl. 13. rad s, Davis S. C. and Judgment affirm'd. 

8 the Venire Facias I. E was + (ras by — hc of bed 5 Tompſon, and in me. 1 

he was named Gre n and ſworn ; the Verdi wauh el urt took the 

rence berween a Millake" in the Name eee 
1 g Sm 1 % B99, pl: Patch; 2 Kliz. H. R. in Caf of 


Name of Baptiſm; bat may have wo & : 
Diſply v. Sprat.— E. 222.9); I Fach 33 Wizz R Fre of ue v. ington Sf. % 
to the Chriſtian Name was agreed, and cited the above by the Dousby v. Willot —Ibid. 


256. pl. 29. Mich 3; & 34 Eliz. B. R. Haſſet v. Payne S. P. Ibid. 866. pl. 47. Mich. 43 * + 
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* —5ðrk.l:— r > ; "OY rar * 
* Bliz. 8 P. Comb. v. Carew.— So of Conſtantinus in the Venire Facias and Conſtantius ia the Di- 
Fieingas, there cannot be any Amendment. Cro. J. 116. pl. 5. Paſch. 4 Jac. B. R. Blunt and Fariy v. 
Bs ——1f the Names of the ſury be wrong in the Body of the Diſtringas in the Panel rerara'd, 
or in the Panel of the Jury ſworn, yet it it can be proved to be the ſame Mau that was inte deu to be 
return'd in the Venire, having there his right Chriſtian Name, he is the proper Judex Facti, and ir 
may be amended by the dtatute. Gilb. Hiſt, of C. B. 134 
I Cro, E. 319. pl. Codwell v. Parker S. C Cro. C. 203. pl. 6. cites 8. C. and ſays the Record 
of it was ſhewn in Court; but (the Hook ay Note the Milprifion was in the Return of the Venire 
Facias, which was the firſt Proceſs and Keturn, but where it is in the ſecond, which oaght to be 
aided * former Proceis, as in the principal Caſe, the Court doubted thereof; & adjornatur. 
Aa r. 8. R. Downs v. Winterflood. a n 

Where inſtead of Gregory in the Ven. Fac. the Clerk of the Aſſiſe return'd George, which was enter'd 
uon the Roll, and certified on the Record in B K. The Court ſaid there need be no Amendment, 

Saf it was only in the Tales de Circumſtantibus, and not in the Principal Panel. Winch, 66. Prin. 21 
ac. 1; C B. Harvey v. the Hundred of Chetfam. ——Cro. J. 677. pl. 13. Harvey v. Chelmsford Hun- 
red, 8. C. but S. P. does nat appear. 2 Roll Rep. 394. S. C. but S. P. docs uot appear. 
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6. 555 Ik in the Venire Facias a Juror be call'd Pearſe Thomas, Jo. 448. in 
and ſo in the Habeas Corpus, but in the Nomina J urator' annex 'd to P! 13. Bond 
the habeas Corpora lie is call'd Peeſe Thomas, and {worn by this Name, this Cafe? 

if upon Examination it appears to the Court that he was the ſame s cirea 
rſon return'o, this ſhall be amended. Trin. 42 Eltz, B. N. by ſores |. 
ot. 1092. And this being aſſign d for Error, this Record was ſhewn and the Ke 
in Court upon the Oebate of the Cale before between Rowe and Bond, pore was | 
and the Judgement was affirm'd, and this Batter amended in the e Cur: 


Record, f and was 
30 & 41 Eliz. The Caſe of Payne v. Heaton. 


+, Tf in the Venire Facias a Juror be call'd Will. Browne de Ham- * Palm 336. 
thorne, and in the Diſtringas Or Habeas Corpora Mill. Browne de 1 v. 
Hampthorpe, who ts ſworn, yet this is good, becauſe it may well be dc —_ 
that he was of one Place at the Return of the Ventre Facias, and ven Pn 
of another Place ar the Return of the Otftringas ar Habeas Cor- e lar 
pora, and it may be that the lame Place is known by one Name as m_—_ a d 
well as the ocher, and by the Common Law the Place of the Habira- Cohn, 
tion of a Juror was nor of Meceſſity to be expreſ(s'd, nor was in Uſe of 25 


Flarm 


till che Statute inflicted a Penalty upon the Sheriff for not doing there- thorpe, and 
of; but it is a good Panel tho' no Place be expreſs' d. Pill. 20 Judgment | 
Jac. B. R. between * Radford and Rarjey, adjudged, the which In⸗ Cre 
tratur and then a Record was ſhewn 14 Jac. B. K. pi. 2 7. 
between Kan bhepp and S:anhopp, Rot. 612. where a Juror was named ford v. Kan- 
in the Henire Facias John Collington de Gartlington, and in the Ha- e, S. C. 
beagCorpora John ollington de Cortl in con, — che was ſworn, and Judg- 


- and det adjudged good in a Writ of Error Caule afore- firm's. 
ad.” 5 1.00 J. 
457. pl. 1. 


Hill. 25 Jac. B R. S. C. and Judgment aFrm'd._—— Palm. 33, S. C. cited as reſolved that it was not 
„ — 2 Roll Rep. 111. S. C. cited, and S. P. refolved accordingly, where the Venire Facias was 

J.$ of lata with a (w,) and the Diſtringas was J. S. of Inſſon with à (n,) if it appears by Examination 

45 it was the ſame Perſon that was ſworn, and gave his Verdict, it ſhould be amended. Trin. 1; Jae. 


In the Venire Facias a Juror was returned by the Name of J. S. of Abbotſan, and in the Diſtringas he 
vs returned by the Name of J. S. of Abbalſon, and it was awarded to be amend:d. Cro. E. 258. pl. 39. 
Mich. FL & 34 Eliz. B. R. Cotton's Caſe 80 in the Ven. Facias a Juror was named of. Huſt, and in 
the Diffringas was named of Fur, this was awarded good, and the Plaintiff had Judgment. Ibid. cites 
it as the ſame Term, Morrimer v. / TA 


..8 Ina writ of Dower, if io che Veoire Faciay a Jutor be called Jo,3:5.yl. 

' Thopas Andrews, and in the Habeas Torpora de Ig called fo alſo, * Ne 
' buf ip the Panel of che Habeas orpors pe is call'd Thomas Audroſe, p * roy zi 
und by this Name ſworn, 13 (f upon the Examination of the Sheriff car. 8 R. 
it appears that this was ſame Ban, it tall be amended; tor it ſeems to be. 
g wm 
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S. P does Is all one in Sound. Paſch. s Car, B. R. between Prewe! an 


(x Droks 
yor appear. in n Mrit of Error upon a Judgment in Banco adjudgeo, this beine 
— Tre. aſſigned for Error. F 9 


300. pl. 3. 9 
Pruett v. Drake, ſcems to be 8 C. bur S. P. does not appear. 


5 Rep. 42.2. 9. If Robert Moore be return 'd upon the Venire Facias and Di. 
b. Mich. 34 ſlringas but in the Panel before the Juſtices of Miſi Prius by Mi 


& 35 Elia. ſtake he is named Robert Mawre, and ſo upon the Poſtea, ver it 
1 £ | | ; It 
. appears upon Examination that his right Name was 3 lo that 


Rutland: he was well named in the Denire Facias, this ſhall be amended; but 


Is otherwiſe it had been if he had been miſnamed in the venire Fact 
y be Day Co. 5. Earl of Rutland 42. reſolved. | las, 


in the Pannel of the Fenire Facias, tho he be well named in all the Proceſs ſubſequent, it cannot be amend. 
ed. 5 Rep. 42. b. ſays it was ſo adjudg'd Mich. 35 & 36 Eliz. B. R. in Cowell's Caſe. 


| 10 If in the Pannel of the Venire acias a Juror be named p,. 
FO las 83 and in the Diſtringas & at {o, Paulus Chele, this ſha{l 
d. C. cited be amended upon Examination, becauſe he was miſnamed in the Ve. 
Cro. C. 203. nire Factas, which was the Ground and Foundation of all, bur 
in pl. 6. — otherwiſe it dad been if he had been well named in the Panel upon the 
CY mA Venire Factas and miſnamed upon che Diſtringas, or in the Poitea, for 
% Eliz . K. there upon Examination it ſhould be amended, Co. 5. 42. b. t C4, 
S. we//'s Cale, relolved, 


Goldsb. 184. 1 F 
pl. 124. Hill 4; Eliz. Brewſter v. Bewty, S. P. In the Venire Facias a Juror was named Ter. 


nimus, with a angle (m) and in the Poſtea Jeronimmaus (with an (m) too much.) The Venirc can. 
not be amended ; hut Coke fail, ir ſhall be taken for Jeronimus without any Amendment. Noy. 149 
Sommers's Caſe. The Venire Facias was Hieromymus and the Diftringas was Jeremias; and there- 


fore Judgment was arreſted. Mo. 762. pl. 1059. Trin. 3 Jac. B. R. Anon. - See pl. 5, and the 
Notes there. 


* Soirisin 11. If upon the Note of a Fine the Proclamations are well enter'd, 


the Original hlit upon the Foot of the Fine they are enter d, that 13 Proclamatio 
of Roll, but tenta tali & term. 13 Proclaimatio, where it ought to have been 14 
For Proclamatio, this ſhall be amended. Paſch. s Jac. B. per Cu⸗ 


miſprinred. 


Fines ldi. 


(B. b. 2) — See the Diviſion of Amendment of Fines and common Recoveries, Infra. 


Hob. 246. pl. 12. If the Imparlance Roll in Bank, and the Plea Roll vary in 
312. Mich. Matter of Subitance, and the Plea Roll is well, but the Delc& is in 
16 Jac: 5 © che Imparlance Roll, altho* the Jmparlance being the Warrant for 
892. pl. 1256. the Plea Roll it eannot be amendeo by the Plea Roll, yet if it ap- 
S. C. ad- nears upon Examination that the Plaintiſf's Attorney gave right In- 
judg d 40. itructions tu the Clerk it ſhall be amended. Pobart's Reports Caſe 
corcing'Y-— 310. between Lees and Arrouſmith udjudgeg. 


Hutt. 83. 


Arrow- . | 
wichen Caſe 8. C ſays that it was amended but makes no Mention of the Examination of the At- 


torney. See (F) pl. 19. S. P. 


* 


* Hob, 118. 13. If Note be veliver' to the Curficor, and the Plaintiff A. B. is 
pl. 147.5. named Knight, but the Curſitor draws it, and names him A. B. Cen- 
28 it tleman, in all the 


ua. Im rocels after he is alſo named Gentleman. pet 
r upon Examination of the Curſitor of the Truth thereof, this ihall 


was J acca- / 
ee, e e ehis was the Defoule, of the Curſicor, Dich. 


anden Ae, re e als he ie wer e Ale Calf 0 
uk judged, ant e- alſo the ſme Term Per/eou) Harr's Cale üb- 
n Pabarr's Repor?p 164. perwern ® 35a and the 29 

by mo, Jork, avjudged accordingly, Viccar pro Vicar. See lame 900 


-fitor's 
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Sich. 8 Jac. B. in Co. 8. 156. Blackamore's Cale. See Hob. Rep. cat his * 
i between || Oglethorpe and Mawd. — - i 


riam, he was order'd to amend it in open Court, —— Job 197. pl. 250. S. C. but S. P. does not appear. 
d cited Lev. 2. b f 

The Writ of Ae was Ad Ffactendum Recognitionem illum, whereas it ſhould have been (illam.) 
The C urfitor mace Oulz, hat « Norte hy um produced (witch was right) was the original Note where- 
by the Writ was n ade but becauſe in Peonirgton's Ca'e, 11 H. :. the like Fault in the Writ would 
not be amended, the Court would be advifed. Hob 128. pl. 162. S. C.-— Mo. 866. pl. 1196. is a ſhort 


Note of 8. C. S. C. cited Lev. 2. 


"14. JF an original Writ of Ejectioue Firme be that J. S. divitir tg Hob. 249. 
hum ſuch Land cc. for Bears gc. where it ſhould be Dimitic, tho the f 325-3 
Word (diviſit) be a Latin yhord, for it ſigniſies to divide, munten 1 


it appears to be the Oefault of the Curſicor, he may be ſuffer'D to Word was 

come into Court and amend ir, and he being decrepit and not able «mended. — 
to come his Servant may do it. Paſch. 17 Jac. B. between ar 2 1 
and Sparry adjudged. Hobart 's Report 8, Cale 324. ſame Cafe. che Cur fror 


was order d 
So in Ejectment where the Record of Nifi Prius was 6 Acras Parturæ with an (r) 


to amend it. 


inſtead of (5) it was ruled per Cur. that it ſhouid be amended and made Paſturz according to the Re- 

cord, it being but the Miſpriſion of the Clerk. Cro. E. 466. (bis.) pl. 23. Paſch. 38 Eliz. B. R. edel 
Wiogfield. | 

5 Aion uon the Caſe upon a Promiſe in Conſideration the Plaintiff would 4feerere inſtead of Afferre 

Kc. It was moved in Arrcit of Judgment, and the Court gave Directions to ſee if it was right as to the 

Roll. And per Twiſd Diſtrictionem inſtead of Deſtruct ionem, and Vaccaria inſtead of Vicaria, could not 

be helped. 1 Mod. 15 Mich, 21 Car. 2. Fettiplace's Caſe. 


15. Ik G. C. Eiq; is bound in a Statute Merchant, and after is made Ne pl. 


Knight and Baronct, und after a Certificate is made by the Mayor into Le dine! 
the Chancery, and upon this a Capias is awarded againſt G. G. Eſq; 1 
as he is nanied in the Statute ; and this ts return'd in Banco, and a Barone: 
and upon this ſeveral Extents awarded, which were executed and v ſued by 
return d, where the Capias ought to have been againſt O. G. Milt Se Tame of 
tem & Baronettum, qui per nomen G. G, Armigerum recognovit Knight and 
ec. this cannot be amended vecauſe it is not the Oekault of the Baroner, 
Clerk, becauſe this was Matter which ought co come trom the Infor- whereas he 
marion of the Party. Hobart's Reports 173. Sir G. Grifley's Caſe, het. 
adjudged. | | the” Chart t 
ah held ir nor 
' amendable. Vent. 154. Mich. 23 Car. 2 B. R Sir William Hicks's Caſe ——2 Keb. 824 pl. 4; 6.C. 


adjudg'd for the Defendant. 


16. In an Action upon the Caſe upon a Promiſe for Wares ſold, if In Exx&ment 
the Plaintiff declares that he ſold tres Virgatas Anglice Silk, and omits Fug "per 
the Word Serici, and after a Verdict for the Plaintiff upon Eramt: (vis) 
nation of the Clerk that the Word (Serici) was inferred in the Paper acram Terre, 
age, and ſo the Party not deceived, ft was amended by the Pa- bar the Oe. 
per Draught, for this was merely the Default of the Clerk. Mich. % 422 


| $15 ah . the File was 
Car. B. R. between Jung and Skipwirh, per Curiam adjudged. in, vis. e. 
| ; um Terre; 
this was amended by the Paper-Book, and this Difference was taken, that where there ie Paper- Bok 
in the Office which is right, all ſhall be amended thereby, bur it there be no Paper- Book, and the BI 
upon the File be ill, there ſhall be no Amendment. Palm. 404. Paſcl, 1 Car. B. K. Todman v. Ward. 
And at another Day the Court agreed that the Amendment ſhould be according fo the Paper- 
Book which was with the Plaintiff's Attorney, (there being no Declaration with the Clerk of the Pa- 
j pers). and thercupon the Artornies on both Sides were appos d, (the Paper-Book being now right) whe- 
ther it was amended after the Defendant's Attorney ſet his Hand to it, who faid that it was not, where- 
ufon it was adjudped tobe amended. Palm 305 8 C——Lar. 58. 8. C, but not ſo full, bur figs 
n wa3$amended, ———- D: 260. b. Marg uy cites S. C. fays the Difference taken was, that it fionſd 
| beramended by the Paper-Book in the Office of the Clerk, but not if it was another oe 
; and the Bill upon the File il} — —— Lar. 86. Trin. 2 Car, Anon, S. P. and ſeems to be 8 C. bur 
© Jays, that afterwards. per Cur. the Amendment ſhall be by the Paper:Book, which was with the "= 
* . a 4 4 pag $546 2353 77 15 444 $3.3” $95" AY 7 
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tiff's Attorney, becauſe there was 1.0 D«c.aration with tl e Clerk of the Papers ; and thereygg, 1 
Auornies both of Plaintiff and Defendant were examined in Court, whether it was ameuded after La 
Defendant's Attorrey had ſet hi> Hand to it, and becauſe they ſaid that it was not, Fes ment was th. 
it be amended, - After the firſt | erm you may amend the Imparlance Roll by the Office Boer Bok 4 
cauſe that is Inftructiuns to the Pr. thonotary to enter up the Impariance Roll ; and rherctore that * 5 
qually amendable as the Origi al is by the luſtructions given the Curſitor; but this is doe on the Oln 
of the Defendant's Attorney, as in Blackmore's Caſe; land in] * Chamberlai!,” Cale, do amen tue 
Writ, Oath mult be made that the Paper-Book has not been altered ſince the Defendam?, Accorney has 
; his Hand to it, which he always does when he joins in Iſſue or Demurrer, and this Amendment 
— to be reaſonable, becauſe the Defendant has not miſled or deceived. In b. K. they wil amend 
| both the Bill and the Roll of the Office Paper-Book, becauſe this is Inftruction for making them 
both; but they cannot amend from any other Paper-Book, becauſe ſuch Book is not Initructiy,, left 
in the Office to make up the Roll and Bill. But where there is no Omce- Hook, as he: e the Gefctal 
Iſſue is n ſhould, amend either the Bill or the Rol, by the Declaration of wich 
they gave the Defendant a Copy, becauſe ſuch Declaration is the only Inſtruction to the Clerk of the 
ce to enter. G. Hiſt. of C. B. 115, _—* See (F) pl. 16. S. C. in the Notes there. 


— 


Hob. 21. 17. I in a Writ of Debr againſt an Executor upon an Obligation ft 
pl 32. 22 be laid in che Writ to be made in the County of the City ot York, and 
3 nl. in the Imparlance Roll che Margin is Civic Eborum, but the Dccl ar. 


—— Brown]. 
tion is that the Teſtator apud villam Novi Caſtri ſuper Tinam concelſit ſe 


1128225 
* Fol. 199. teneri cc. But in che Plea * Roll it was well, ſcilicet, that the T'eitaryr 
51 conceſſit ie teneri apud Civitatem Eborum, the Jmparlance Roll ſha!l 


ful, S. C. ac- Cale 130. between Fer herſtonbuugh and Topſal, per Curiam. 

ingly. — 

The > £ a val Roll cannot be amended by the original Writ, becauſe the original Writ is the A. 

thority on which the Court proceeds, which the Plaintiff muſt proſecute ; for otherwiſe he docs nt 

eed in that Cauſe, If the Count varies in Form, the Defendant may plead it in Abatement, {.;r he 

as abated his own Writ by proſecuting it in a different manner; bur if it varies in Subſtunce, the De- 

fendant may move it in Arreſt of judgment, becauſe he has no Authority to proceed, having n-ofecued 

a different Matter from that which the W fit has given Authority to the Court to take Cognizance of 

G. Hiſt, of C. B. 116. | 


Cro. J. 89. 18. If an Habeas Corpus be to have the Jury Summonitos in Curia 
K. — 4 nuper Reginæ, and after 5 Diftringas is to diſtrain the Jury Summo- 
v. Beckin- nitos in Curia noſtra, und after Judgment is given, this is Error nat 
ſhaw, S. C. amendable, for the Jury cannot be ſummon d upon any other Writ 
The Venire hut the Venire ff acias, and atterwards they are attach d and diſtrain d 


— and nor ſummon'd, Tr. 3 Jac. B. N. 7. between Knowles and Bur- 
the Queen's tenſbaue, adjudged. 
Time, and | 
after in King James's Time, an Hab. Corp. was awarded with a Tales, reciting Quod habeat Copora 
uratorum ſummonit' in Curia nuper Reginæ, and becauſe the Jurors were never ſummoned, for the 
en, Fa. was the firſt Proceſs, which is not any Summons, it was held to be Error, and the Judgment 
reverſed, tho' the Error was in judicial Proceſs, and it is not aided by the Stat. 3 2 H. 8. nor 18 Elis. 
For the one Proceſs ought to warrant the other, which is not done here; for it cannot warrant this 
Tales. _——D. 105. b. Marg. pl. 16. cites C. 8. but ſeems not very clear 8. C. cited Cro. |. 161. 
and Ibid. 162. pl. 16 the ſame was Ae per Cur. to be Law; for if the Hab. Corp. is of jurors 
ſummoned in Curia noſtra & quod ad illos apponat decem Tales, the Sheriff had no Authority appone re 
decem Tales, but to the Jurors firſt ſummoned in Curia Regls, and there were not any ſuch ; ſo as what 
he did was without Warrant. But where in the principal Caſe, which was Paſch. 5 Jac. B. R. Comyn 
v. Kyneto, a Venire Facias iſſued in the Reign of Queen Eliz. and a Diftringas thereupon, and an Altus 
Diſtringas iſſued in the Time ot King James, Quod age px. nuper Summonitos in Curia 
noſtra, whereas it ought to have been in Cur. nuper Reginæ, and a Trial was had by the ſame juror, 
Popham and 3 other Judges, contra Williams, held that the Writ was amendablc, and judgment was 
3 313. pl 100. 8. C. adjudged good and amendable, and affirmed in Error. In 
the Caſe above = 5 Good 73 3 17 ged in hs Ja: 1 Ven. Fa. was awarded 
in the Queen's Time, and a Diftringas with Niſs Prius in K. James I's Time, reciting Quod diltrings: 
*. nuper Summonitos in Curia noſtra, whereas no Summons had —4 ae in the Queen's Cour! 
only, and Trial thereupon, and ment, but reverſed for this Cauſe in Error. And Four Folk: 
held this Caſe to be good Law, but that ir differs from the ſaid Caſe of Comyns v. Kyneto; for this 
Caſe is of a Diftri with Niſi Prius, which is a Special Authority to the Juſtices, who being Juſtices by 
that Special Commiſſion, and not havi Authority to take any Jury but ſuch as was ſummoned before 
in Curia Regis, there being no ſuch, the Trial by another Jury was erroneous ; whereas in the ſaid 
Caſe of Comyns v. Kyneto, e of Durham (where the Judgment was given) are Origins! 
Judges of the whole Record, and had it before them at the Time of the Trial, and the Roll being g 
= | Ja 
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8 . ffficient Warrant to them for the Trial, and the Writ being variant, it might be amended theres 


a 
s 5 
g* 


Fa "oh But if ]. S. is Bail for J. D. in an Action, and he ſues an Audita Ye'v. 3a 5 4 
1 and upon this a Scire Facias which recites the Audita Que- -1 2 2 | 


Paſch. 3 Jac. B. G. between Barns and Morlich, adjudged. = 2 5. pl. 2 
| | ut 
8. P. does not appear. Noy. 41. S. C. but S. P. does not appear. Jenk. 248. pl. 39. S. C. 


à (.) this ſhall be amended atter Verdict, for this is all one in Sound. Verdict ie 
(H.) 32. 33 Eliz. B. R. between Brady and i horewood,, djudged; was held 


this Variance ; for it is as if there was no Original which is help'd by the Statute ; and if it be ſaid a 
Variance, it may be amended ; and the Plaintiff had Judgment. | ; 
44 C410 5 


1 hs In an Action againſt Henry B. it the Defendant imparles by the If a Decla- 
his true Name, this ſhall be amended. Pill. 43 Elz. B. R. Pra- and he im- 


R. B. but pleads by the right Name J B this is no material Fault, becauſe it is only a Continuance 


named Segear, and in another Part of the Record r this Call 
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1 
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—— 


nd ſo may well be amended here; and tho the Trial is there by Part of the Tales. yet thar Tales was 
awarded, and returned by Command of that Court and View of the Roll, and not upon the Writ, and 


therefore is good enough. 


* 


ela, and the Capias againſt the Principal, and the Return thereof not appear. 
which Capias was awarded in the time of Queen Elizabeth, and the —— Yelv. 
Scire Facias recites it to be per breve Dominæ Reginæ Angliæ Vicecomiti 59.5 C but 
poſtro de S. dire&tum, which is to the Sheriff of the King who ts , e 

dead ; this ſhall be amended ; tor it is the Default of the Clerk. — G7. . 


but 8. P. does not appear. ———S. C. & S. P. cited Arg. 2 Ld. Raym, Rep. 1058. and admitted by 
Holt Ch. J. becauſe it was a bad Writ, and the Fault was in the Body of the Writ. 


20 I an Executor brings an Action of Debt upon an Obligation a- 
gainſt J. Lord Marquis of Winchetter, and charges him as Son and Heir 
to his Father W. Lord Marquis, and makes the uſual Declaration a- 
gainſt him, and in the End thereof thews that becauſe the Debt was not 
paid by . the Father nor by |. the Son, he hath brought this Action, 
where it ought to be by W. the Father c. and after Judgment was 
ven for the Plaintiſt, and Error brought, this ſhall be amended. 
38 Eliz. B. R. between Titec and the Lord Marquis of Wincheſter, 
adjudged. i | 
21. In a Replevin by Original, if the Defendant in the Writ is Cro. E. 204. 
named Whorewood with-a (W.) and in che Count Horewood without bl. 38.8 © 


that after 


t it does not appear that it was amended, . good not- 
| | withſtanding 


* AK, 4 _—_ 
7 


r 


e 


ca 


Name of Richard, but in the reſt of the PPleadings.he is named by ration ve a 


OT LEES 


ry's Caſe, adjudged. | * by the 


ame of 


1 
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from one Term to another ; and by pleading by the right Name, he acknowledged he imparled by a 
wrong Name. G. Hiſt. of C. B 117. . | | 


23. Bur otherwiſe it had been if his Name had been miſtaken in the See Cro. . 1 
a of the Plea; for then it had been Matter of Subſtance, . "7 1 


gre, S. P. and held not amendable. 


24 In an Action, if in ſome Part of the Record the 


| 9 lips v. Hu- 
Yelv. 38. Hughes v. Philips, S. C. 


Defendant be In the Di- 
ſtringas the 
Defendant 
was named 
(Shacraft) 
but in the 


be amended, for are idem Sonantia. Mich. 14 Jac 


Venire Facias, and all the other Proceedings, he was truly named [Shacrof#} and it was ordered to be 

amended ; for per Wray, the Difference here is little, and in ſome Countries (a) is ſounded for (o) 

, ado is not material. Cro. E. 258. pl. 38. Mich. 33 & 34 Eliz, B. R. Denner v. Shacrofr. 
Venire Focias was Pouſanby, and ſo was the Diſtringas, but in the Names of the Jurors returned it 

Was Pauſa;.by, who was ſworn, and therefore it = objected to be another Name than was retured, 
> $ 6 4 4 L . ; | $7. £6 l 


ſed 
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fed non allocatur for it is not another N; me, the Difference being only in the Surname, and there 
is ſmall Difference in the Sound, eſpecially in the Country where A. 1s many times four ded as O gr U 
ar d ſo no mate rial Di flerence. Cio J. 353, 354. Mich. 12 Jac. B R. Muſgrave v. Wharton. j 


*TheRerurn 25. 2191 :0on upon the Caſe by A. if the Plaintiff declures that 
of a Haves B. tige Oeſendant impoled che Crime of Felony to the JPlaintif tc; 
Corpus of FOR DO re 3s : | os off r 
one commit- ft. aling a Mare, iplius A. tho was the Plainritt, but he intended tt 
red ſhewed Dftfendant, after Verdict for the laintiff, pet this hatt not ve g. 
no Cauſe of mende, becaiue this is * Marter of Fact, for it maybe true. Hull. 
the Commit- 14 Cat. B. R. between 4///cr and adjudged per Curiam 
therefore Al after, the ſame Term, the Judgment was keverlen toc this 
was held in- Caule in Camera Staccarit in a Writ of Error. 
nfficiert ; 

it Doderidge J. ſaid, that Matter of Form merely in a Return is amendable, 


and on Motion to amend it 10, Or p 
but not Matter of Fact which goes in * of the Impriſonment and Fine. 2 Bulſt 259. Mich, 


12 Jac. Alphonſo v. the College of Phyſicians. 


Cro. J. 89. 26. If a Diſtringas iſſtiies apponere thereto decem Tales, this j 
* | | » 18 18 
Kobsvles „ Exkxor not amendable, for they cannot be appoſed but to the firit ſu- 


Berklee, ry ſummoned by the Denire Facias. Trin. 3 Jac, B. B. between 
S. C. but Knowles and Burtenſbau, udjudged. 


S. P. does 
not appear.— Cro. J. 61,162 pl. 16. S. C. cited Arg. and agreed per Cur. to be good Law. — ce 


pl. 18. and the Notes there. 


2. In an Fjectione Firmæ by John Weeks Plaintiff, aſtainſt Tho- 
Fol. 200. mas Peale Oetendant, if the Detendan: pleads Sor Guilty, and præ- 
r dictus Thomas (*) 11milicer, Where it thould be & {Sreviftus joannes 
an inferior ſi inititer, pet this ſhall be amended. Mich. 10 Car. B. B. between 
Court by JWeeks and Vale, udjubdged per Curiam, this being m9\ev m Arteit 
* of Judgment after a Derbict for the {3laticiir, where the Courle 

of the King's Bench is not to enter any Continuances iii jiitie, 


ita, the | 
Defendant and after vefore Juogment to enter all the Continuances ugon the 


pleaded Nil Roll, tho” no Conttnuance be entred atter Jfſiue before Judgment, 
dever & de hut a Judgment is entred without the Entry of them, yet this 


hoc ponit ſe 8 6 
1 ſhall be anzenved, tor it is the Oetault of the Clerk. Tr. 16 Jac, 
triam, and B. Sit George Trencher's Cut, adjudged. 

Iſſue was Et | 

prædictus Jacobus ſimilirer, inſtead of prædict. Johannes. Judgment was given for the Plaintiff, and 
this aſſign'd for Error; and a the Court held it amendable by 8 H. 6. and Judgment atfrm'd. Cro. E. 
437. pl. 47 Mich, 37 & 38 Eliz. B. KR. John Vita v. James Vita. 

fn Aſſumpſit found for the Plaintiff it was moved in Stay of Judgment, becauſe the Record was en- 

ter'd, & prædict. Tho Venit per Attornatum ſuum, & prædict. J. per Attornatum ſuum & prædictus Thomas 

defendit &c. Et prædict. Ihomas ſimiliter, and ſo as John never pleaded, and fo no Iſſue was joined. It 

was holden by the Court, that it was but the Miſpriſon of the Clerk, and well amendable after Ver- 

dict; for it ſhall be intended the Defendant's Plea, and uy the Miſentry of the Cterk, and ſo it was 
amended, and Judgment for the Plaintiff,  Cro. E. 904. pl. 7. Mich. 44 & 45 Elis. B. R. Ruſſell v. 


Grange, | | 

In Debt againſt John M. as Executor of J. S. he pleaded Plene Adminiſtravit, the Plaintiff replied, 
Et pr ædictus Willielmus dicit quod preditius Willielmus habet bena Exc. and fo puts William for John, and 
Iſſue was joined, Et prædictus Johannes fimiliter, after Verdict for the Plaingiſt all the Court held it 
only the Default of the Clerk, and awarded it to be amended, and Judgment for the Plaintiff. Cro |. 
67. pl. 7. Paſch, 3 Jac, B. R. Birton v. Mandel]. Yelv. 65. Birket v. Manning, S. C. according- 


Iy.— Broynl. $7: S. C. accordjngly., , | 
The Condition of a Bond Was to fave - barmleſs from Payment t M. S. The Iſſue joined was Et 
— M. & miller, inſteadl of at, Quer ſimiliter. Per Cur. This being after Verdict, ſpall 
e amerided. Palm. 524. Paſch. 4 Car. 2. B. R. Rigg v. Wharton. A | | 
If on an Iſſue tender'd by the Plaintiff the Defendant joins the Sinmliter by the Plaintiff's Name, or 
the Plaintiff joins the Similiter by the Defendant's Name to an Iſſue tender d by the Defendant, this 
ſhall be amended, there being a Negative and Affirmative before between the Plaintiff and Defendant, 
which is the Pattern from whence To Joining of the Iſſue is to be taken, there is a ſufficient Copy from 
whence this may be amended, it being a plain Miſtake, from the Nature of the Thing, of one Man's 


Name for another. G. Hift. of C. B (29. LIE Loa | 
In Error to reverſe a Judgment, the Error aſſign'd was, that there was #o Tſe join u; for it was £! 
| ; pre- 


543. pl. 11, dae eg 
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e pibirs ſemiliter, inſtead of prædictus Rebertus; and of the ſame Opinion was Roll Ch. J. and 


— — 1 not be amended. Sty. 113. Trin. 24 Car. Pitcher v. Symmans. 


28. In Treſpaſs for'an Aſſault, Battery, and Impriſonment Vi && 
Armis, if the Detendant quoad Vi & Armis pleads quod tpſe eff inde 
culpabilis, where it ought to be Non N and quoad reſiduum 
tranſgrefiionts, he pleads a Special Plea after Judgment as a Miſtake, 
ſt ſhall be amended ; for this is but Maccer ot Form, and the De- 
Jackman, pet Curtam, | 
29. = reſpaſs tor a Treſpaſs done ultimo Die Junii 1 Jac. if the 
Plaintiff in the Replication ſays @140Þ prædicto ultimo Die Junii Anno 
5 Jac. where it ought to be primo gecording ta the Declaration, after 
perdict, and Judgment for the Plaintiff, it (halt be amended; for 
0 ultimo Ote Jun had been ftifficient without expreſſiag the 
, and then the kalle Expreſſing what was not neceſlary ſhall not 
vitiate the Pleading. Trin. 7 Jac. Scaccario. Louworth's Caſe. 
30. In Treſpals, if the Defendant pleads his Freehold, to which in Debt =- 
Plainttf replies and traverſes tt, æ hoc petit quod inquiratur per Fang and 
atriam, and it is entred & Querens fimilicer, where it thould be the Defen- 
—— ſimiliter, and ſa na Iſſue joined, this (ſhall be amended, du pleaded 
this was the Oetault of the Clerk. Pich. 9 Car. B. B. be⸗ al! E 
tween Bron and Cleave, ddjudged after a Herbict, 10 D. 7. 23. b. Painter te. 
ſeveral Caſes there cited accordingly, 11 Þ, 7. * 2. O. 9 Eltz. piy'd chat 
260, 261. ddjudged. Co. 8. B/arkamore 161, b. where it was & predict” - ought not 
— omitting the Chriſtian Name ok the Party who joined the ode, 
lt. ad r pr e- 
dif. Willielmum (the Defendant ;) for he ſaid that prædictus Fohannes habet Ey die re Ib 
diverſa Bona dc C hoc petit & This ſhall be amended ; for it is only the Defaulr of the Clerk ; per 


Curiam. Yelv. 65 Trin. 3 Jac. B. K. Birke: v Manning. 
See (D) pl. 9. and the Notes there. 


Ow. 62. 


31. In an Action, if the Venire Facias be Vicecomiti London Sa⸗ During y 


lutem tc. Præcipimus tibi quod cc. where it ſhould be Præcipimus 1 

vodis; After Verdict this ſhall be amended, for it is the Default of and the W 

the Clerk. Mich. 38, 39 Eltz. B. R. Rot. 211. between Haring was zen- 
O 


r 1t 


an Retrel, per Curiam. Hill. 39 Eltz. B. K. adjudged. — 


were a judicial Writ, it ought to enſue the other Proceedings, and it was held amendable.—— Co. E. 
a v. Ketle, S. C. and becauſe it was a judicial Writ, it was order'd to be amended, 
and the Plaintiff had Judgment. Noy 61. S. C. according ly. S. P. Comyns's Rep. 580. 581. 


pl. bes. Trin. 11 Geo. 2. Anon. | g 
The Writ of Inquiry of Damages directed to the Sheriff of London was Quod inquirat, where it 


ſhould be 5» uirant, there being 2 Sheriffs; but it was ordered to be amended, it _ the De- 
fault of the Clerk. Cro. E 677. pl. 6. and 7909. pl. 31. Trin. and Mich. 41 Eliz. B. R. Lewſon v. Rid- 
Melton So where the Writ directed wie was Et quod habeat, where it ſhould be habeatis, it was 


amended. Cro. E. 618, pl. 5. Mich. 40 & 41 Eliz. B. K. Berry v. Lane. 


32 If a venire Facias be, & habeas ibi hoc mou without theſe 


Words Nomina Juratorum, which ought to be in 
Lie otherwiſe the Court cannot know who are the Jurors, nor 
om to demand to be ſworn, yet after Ver dict it ſhall be u 
1 ng a Judicial Writ. Mich. 32, 33 Eltz. B. R. Taylor's ALUM, 
| uuam. 


Neteſſity, for 


if a Venire Facias be dated 7 Julii, and made returnable 6 Cro. E. 203. 


33. 
juli, a Day before the Date of the wdrit, this is not amendable af 5 TY 
, Eliz. B. R. 


* 


ker ict. ich. 32, 33 Eltz. B. R. between Bennet and 
rm. 1 


"Was held ĩt may be well amended. Oro. E. 203. ple 35- Mic 


Bradiſb 
. Gunnel v. 
Bradiſh S. P. 


and ſeems to be 8. C. and becauſe this was 2 Judicial Writ, and may be KN * Die in Diem, it 
l 5 & 3 Eliz. B. R. Gunnel v. Bra- 
enite 


where a V actas bore Teſte out of Term, 


diſh. Cro. J. 162. in pl. 16. Tanfield J. cited & 


and this being aſſign'd for Error it was amended and made to accord with -the Roll, and the Judgment 


. Was affirm'd, —— Sec Grey v. Willoughby S. P. | 
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A Record was of Trinity Term and an Award upon the Roll to try the Ifſue returnable ſuch a D. 
I: was aſſign d for Error, that the Venire bore Teſte before [ſſue join'd, and where the Award upon 2 
Roll is wrong, the Statute of Jeofails, will not extend 10 it Powel J. ſaid, the Stat. of Jeofails wil 
not help the erroneous Award of the Gauri This was a Writ of Error, and Error aſſign d was, That the 
Record was of Trinity Term, and the Venire was awarded returnable Crafimo Trin', which was before 
the Term; now this being a wrarg Award of the Court, it muſt be inteuded returnable rhe Year ate, 
which is an erroneous Award of the Court, ar d then there is nothing to award the Writ by, the Kol 
being wrong. The Court ſeem'd to he of Opinion that this was Error, and not help'd by the Statutes of 
Jeofails. Sed adjornatur, 11 Mod. $6. Trin. 5 Ann. 3, R. Ld Kingſale v. Compton. 


34. It a Writ of Entry dated 14 Februarii be returnable Crafting 
Purificationis, {0 that the Teſte is atrer the Return, It is not ameny: 


able. 2. 3. M. 129. 62. adjudged. 

Ow. 62. 35. Ik a Venire Facias he awarded upon the Roll tg be returnable 
Chandier 4 Octabis Trinitatis, and the Writ is made returnable 6 Days alter, ſcill- 
and judg. tet. a Day out ol Term, but the Piſtr ingas is well without any Fault, 
ment affirm- AND after the Jury impannelled find for the 417 ; th15 Irit of 
ed, for this Yenire Factas ſhalt be amended by the Roll, for it was the Oelaulc 
i aiced by of the Clerk only, for the Roll is the Warrane of the Writ. Tri, 

39 Eltz, B. K. between Chaunde! and Grills, adjndged in a Writ gs 


— Venire 


Facias bore rror, 


Tefte in De- | 
cember, which was out of Term, but returnable in the next Term. The Court thought this no Error, 


but only a miſconvey irg of Proceſs, and help'd by the Statute of Jeofails after Verdict. Mo. 365. 

pl. 657 Paſch. 37 Eliz, B. R. Grey v. Willoughby ——Cro. E. 467. (bis) pl. 24. Willoughby v. 

Grey, accordingly—-——Ow. 59. S. C. and it ſeemed to the Court good enough; fer tho' the Venire 

Facias was not good, yet if the Diſtringas had a certain Return and Place therein, and the Jury ap. 
ared ard gave their Verdict, ſo that a Verdict was had, the Statute will aid the other Defetts, as 

in the Caſe adjudged betu cen Marſh and Bulford, where the Venire bore Teſte our of T. rn; -- 

| Noy. 57. S. C. and the Diverſity is between O. ig inal and Judicial Writs, and Judgment was af. 


firmed 


FRAN 36. So if the Award of a Venire Factas upon the Roll be well, and 

Fol. 201. the Writ of Venire Facias wrong, yet this ſhall be amended by the 
dc e Roll, the Roll being the Warrant of the Yrit, which is the Act ot 
Thorne v. the Court, and the Octauit is only the Miſtake of the Clerk. Mich. 
Fulſhaw, 38, 39 Eltz. in Camera Scaccaru, between Thorp and Fulpau, ad- 
S. Q accord. judged in à Mrit of Error. Cited Trin. 39 Elz. B. R. 


ingly in the 
Exchequer- Chamber, bur ſays, that if the Roll were naught, then it is erroneous, becauſe the Venire 
' Facias is without Warrant, and no Record to uphold it, and that ſo it was held in the Cate of Hun- 


rford v. Beſic. S. C. of Tl.o:p v. Fuiſhaw, cited by Powys J. Mich. 3 Anne. a Ld. Raym. 
p. 1064. | 


Yelv. 2111 31. I tbe Writ of Venire Facias out of the King's Bench be Veni⸗ 
Sg. re Factas 12 liberos & legales homines coram nobis apud Wettmo- 
Are Geli naſterium ubicunque fuerimus in Anglia, but the Roll is well, ſcil 
v. Moreton, cet, without the Mords apud Weſtmonaſterium, this being in B. R. 
5. C. the Writ ſhall be amended by the Roll, for this is but Matter of 
12 % Form, Trin. 11 Jac. B. R. between Orde and Mooreton, adjudged. 
and ir 306. pl. 81. S. C. but in neither of the above Books does S. P appear. Bulſt. 129. S. C 
and S. P. agreed according ly. Brownl. 150. Meerton v. Orib, S. C. & S. P. held that it was only 


the Fault of the Writer, and ſhould be amended. 


. 


38. In Formedon the Writ was, And that after the Death of the Do- 
nees, ann John Son of the Donees, to the Demandant as Coin and Herr 
* eſcend?* &c. Upon which was ſhewn to the Court a 7itling 
m the Demandant to the Clerk of the Chancery, by which Fohn was 


„ and Heir to the Donees &c. and prayed that the Writ may be 


made 
amended, and the Court took Order that the Clerk ſhould be examin- 
ed, and if the Default ſhould be found to be in the Clerk, the Wri 


thould 


— — 


— 
— 


— 
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ſhould be amended. Thel. Dig. 225. lib. 16. cap. 6. S. 22. cites Mich. 

38 H. 6. 4. and that ſo agrees 22 E. 4. 47. 
In Debt, it the Clerk of the Chancery had had the Obligation with 

him at the making of the Writ, it is amendable if there be Variance. 
Bur if the Clerk does not give any Addition to the Detendant, it is not 
amendable. Thel. Dig. 225. lib. 16. cap. 6. S. 23. cites Paſch. 8 E. 4. 4. 
and 22 E. 4 21. and 11 E. 4. 2. 2 

" 40. If an original Writ wants a legal Form, this being the Ignorance Br. Falſe 
of the Clerk, it is not amendable by the Statute 8 H. 6. cap. 12. and Latin, pl. 

n this Reaſon it has often been adjudged ſince this Statute, that 7425 7 cites 9 
Zis in an Original ſhall not be amended, as Habeas Ibi Hos breve for 1 
Hoc breve. 8 Rep. 159. b. cites 9 H. 7. 16. b. 8. 55 by Va- 

viſor ; be. 
cauſe he may have a New Writ; but that otherwiſe it is in falſe Latin in an Obligation, 1 or 
Plea, becauſe he cannot have a new Obligation, Record nor Plea, Br. Amendment, pl. 62, 


Sauk C 


41. M. & Ux. brought Debt againſt C. and his Wife, as Admini- 
ſtrators of one Fox. and upon Pleue Adminiftravit pleaded, the Plaintiff 
replies that they had Aſſets to ſatisfy the aforeſaid Defendant, (whereas it 
ſhould have been Plaintiff; ) and becauſe that it was but the Miſpriſion 
of the Clerk, it was held that it might be amended, the Record now 
being broughr before them by Error. Het. 119. Mich. 4 Car. C. B. 
Mercer & Ux. v. Cardock & Ux. 

42. It a Clerk miſ-enters a Thing uſual in Matter of Form, it is to be 
amended ; but the Error of the Judge is not to be amended; per Roll 
Ch. J. who ſaid he took it to be a Rule. Sty. 412. cites Mich. 13 Car. 
Sawyer v. Horton, and Hill. 15 Car. Belch v. Fates. 

43. A Miſtake of a Clerk thro' Careleſſneſs, in an inferior Court is amend- 
able; but not if thro' Want of Skill. 12 Mod. 34. Hill. 4 W. & M. 
Bondler v. Orabb. 3 

It was agreed that Want 5 Form in an Original is not amendable, 
as Debet and Detinet, inſtead of Detinet, or vice verſa, 12 Mod. 369. 
Paſch, 12 W. 3. | =o, 

45. So if Fudgment be againſt 5, and one of them dies, and Error is Comb. 3 75 
brought, and laid Ad Damnum of 4, without mentioning the 5th, this was Hill. 8 W. 


not amended, becauſe it was Want of Skill in the Clerk. 12 Mod. 369. LE 3 
cites Walker v. Stokes. Stocoe 8. C. 


| reſoly'd and 
the Writ of Error quaſh'd. —5 Mod. 16. 69. Walker v. Slackoe S. C. The Note from the Attor- 
ney to the Curſitor was thus, viz. Inter A. in Treſpaſs and B. C. D. E. and F. Defendants. (Note, F. 
one of the Defendant's is dead, make out a Writ of Error.) The Court held the Writ not amendable, 
and quaſh'd it; and they were of Opinion that ſuppoſing it only a Miſtake of the Curfitor, yet it was 
not amendable, becauſe it was to reverſe a Judgment, and the Statutes were only to amend in Support 
of them. -Carth. 367. S. C. reſolved accordingly. | 1 


46. The Cur/itor had Orders to make out a Writ againſt 5, but one bein 
dead, he made it out againſt 4 only. This was held not amendable, an 

1 Colts given on quaſhing the Writ of Error. 12 Mod. 30. cites | 
Mich. 11 Geo. 1. Ginger v. Cooper. | 


4H () Amend. 


n W ac ot mn htc. 
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- 


— 
— — 


(C) Amendment by 8 H. 6. of judgment in Names. 


1. TF the Parties are right named in the Record, and in the Entry of 
the Judgment one of the Parties is miſ-named, thts ſhall he 
artended; fot k. ls the Fault of the Clerk, Mich. 40, 41 El. B f 
| Curiam. Mich. 1 4 Car, B. R. between Meriel and Dee, per 
liriam, adjudged in a Yrit of Error, and the firſt Judgment af 
emed accordingly, which was at the Day in Bank it was enter d 
after Verdict, at which Day prædictus Stephanus, where it ſhould 
be CE ſcilicet, the Detendant for che Plaintiff. Intratur Hill, 

„ 1343. | 
Cro. E. 609. 2. If a Man recovers in an Action of Debt againſt Elias Shortwell 
2 11. and the ſudgment is Quod prædictus Georgius Captatur, where it 
Shartucfl. DUght to uod przdictus Elias Capiatur, it ſeems this (hall be 
S. C. and Amended, tho' it be in a Judgment; for it is the Miſtake of the 
by Fenner Clerk. Contra Paſch. 40 Eltz. B. R. between Hearing and Hort. 

and Clench well, adjudged. 


it was held 
not amendable, becauſe it is Part of the Judgment, and the Act of the Court. 


Brownl. 56. 3. I in an Action by Ralf Rogers againſt Thomas Lake, the 
4 11 Judgment be quod prædictus Rogerus recuperet, this ſhall not be d- 
4 C mended, tho' it be che Miſtake ot che Clerk, for this is the Judginenc 

5 of the Court. Mich. 40 41 El. B. R. between Rogers and Lake, yer 


rt à- 


Co 
mended the Curtam. 


Miſtake of | : | 
the Clerk ; but afterwards the Amendment was withdrawn by the Court, and upon further Advice the 


Roll was made as it was before 
In Debt by T. V. Executor of / the Judgment was enter'd Quod pred. J. I recuperet, where it 
ſhould have been(Quod præd. J. V recuperet. pum gov 1 that it ſhould not be amended as Vitium Cle- 
Tici ; for the Judgment is the Het of the Court and not of the Clerk. Goldsb. 124. pl. 10 Hill. 43 El. 
Welcomb's Caſe. Mo. 366 pl. 501. S. C. accordingly for the fame Reaſon, and therefore no 
Fault in the Judgment is amendable.—Cro. E. 400. pl. 6. Trin. 37 Eliz. B. R. accordiogly, and fo Judg- 
ment in C. B. was reverſed — — But Cro. E. 865, in pl. 44. cites Mich. 33 & 34 Eliz. Thomas Wylde 
v. John Wheeler, where the Judgment was Quod pred. recuperet verſus pred. Thomam, where it ſhould 
bannem, and it was amended. Hutt 41. cites Mild v. Wolfe S. P. accordingly, and ſeems 
to be 8. C- Hob. 327. pl. 400. cites Wylde v. Wheeler, the Precedent whereof was 25 that it 
was amended in the Exchequer-Chamber after a Writ of Error. And ſays alſo that the Precedent of 
— * v. John Morgan Wolf Hill. 42 Eliz was ſhewn where the Judgment was Quod recuperet 
verſus præfatum Morgan, and it was amended in another Term.-—Creo. E. 864. pl. 44. John Morgan 
Wolf v. Stepney'S..G. in Cam. Scacc, and awarded fo be amended, and Judgment affirm'd. — Rayn. 
39. Arg. cites 8 C. as amended, ———$So where in a Judgment in Ireland the Plaintiff 's Name was No- 
t M. and the Judgment was enter'd Quod predift. Carolus: M. recuperet; the Court in Error brought 
here held it amendable, as the Default of the Clerk, tho' in the Judgment the Miſpriſion being only 
in the Name, which was right in the reſt of the Record that was befor: the Clerk, and ſhould have di- 
rected him. Vent. 217. Trin. 23 Car. 2. B. R. Meredith 's Caſe Ia Action for Words it, was al- 
I that no Iſſue eh becauſe A the Paging and Joining of the Ifſue the Defendant's * 
ame was miſtaketi; but the Court will amend that, it being rightly named in the Record before. Vent. 
25. Paſch. 21 Car. 2. B. R. Henly v. Burſtall. 3 ene of 


Mo.697. pl. 4. Jtta Writ of Debt, if the Judgment be uod Humfrey Joiner 
97% Joyner recuperet debitum &C, nec non damna t. eidem Humfrido Skinner ad- 
r 
| Can ener, üblu a or Error a 
_ caccarit, Cited Mich. 40, 41 A S. R. to be lately adjudged. 


ecutor of Skinner, which occaſioned the Miſtake, and it was arended.———Cro, E. 865. in pl. 44. 
cites 8. C. and that it was amended by Order, K 


5. if 


* Moth 


* _  Y 


Amendment [and Jeofails.] — 303 


4 5. Tf a Judgment be Ideo viderur, where it ſhould be Ideo conſide- The Cale of 
and the Biſpop of Glouceſter. Cited Mich. 40, 41 El. B. R. — * — 


i in ſeveral Books of Reports; but this Point of the (Videtur) does not appear in any —— Yely. 120 
Trin. 6 Jac. B. R. Ventres v. Carter, ad udged Error; and the ſame of Liquet or — ea 


* 


6. Jfa 1 be Ideo Defendens in Meſericordia, for Miſeri- 

cordia,” this shall be amended, Mich, 10 Jac. B. R. between 
Ag ben and Dune. | 
. In an Action, if the Declaration be againſt Amias, and in the Cro. J 30) 
Reſidue ot the Record he is named predict, Annas, (without any Point . 4 Clifon 
ſupra) and the Judgment is given againſt predict. Annas, yet this ſhall 3 {ag =-4 
be amended. Mich. 10 Jac. B. R. between Proctor and Clifton, 5, B. does 
adjudged. not appear. 


—— hullſt. 
196 Proftor v. Clifton, S. C. but S. P. does not appear. —2 Roll Abr. Tit. Trial, pl. 37. 39. S. C. 
t not 8. PF. | 
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g. I in an Original one of the Parties is named Barnabas, and af: Hob. 249. 
tet in che Pleading he is named Barnabias, this ſhall be amended by 70 2 
the Original. Paſch. 17 Jac. 3. between Marſh and Sparry, ad- 8. P. _ 


udged. not appear. 
J Brownl, 130. S. C. & S. P. accordingly.” : 


9. I in an Action againſt Dematy Mowty, in the Venire Facias he 
is right named, ſcilicet, Dematy; but upon the Panel he is named 


Demacy, this ſhall be amended. Mich. 17 Jac, B. between H 


1 


. 4 
/ * 
« 
a 
4 * 
9 
. 


*» — —_— — 


— 


(D) Amendment after Verdict. In what Caſes. $: + 


WI ER E by the Amendment the Jury ſhould be ſubje& to an Becauſe 
Attaint, re ſhall be no Amendment. 20 ID. 6.1 5. the Court 


thought an 
Amendment aſter Verdict would be perillous to attaint the Jury, tho' it was the Clerk's Fault, and ſo 
amendable, it was order'd to be put off till the next Term, and in the mean Time the Court would ad- 
viſe. Sty. 20). Hill. 1649. Sander ſon v. Raiſin. | 


oy 


2. If the Record of Niſi Prius does not agree with the original Re- Roll Rep. 
cord, this may be amended after Verdict, it the amendment does not 372; pl. 25. 
change the Iſſue. Mich. 10 Car, B. R. per Curiam. Paſch. 14 ue — 4 
Jac. B. R. between B/ackbor» and Planke, per Curiam, and other⸗ . G ob. 
ways e contra. . Been ther 
24 to be amended would alter the Iſſue, Quod fnit conceſſum per Cur. and ſo ſeems admitted tha 
was not amendable. And by Coke Ch. J. 3 Bulſt. 161. Trin. 14 Jac. if ſuch Amendment changes 


the Iſſue, it is plain it ſhall not be amended. See 2 Roll Rep. 312. where Judgment was reverſed, 
Ne the Amendment could not be without altering the Iſſue.—— Roll Rep. 353. S. P. per 


b. J 

13. f a Continuance from ſuch'a Day till the Day of 
a — flier, ſuch a Day, which is miſtaken, after Her- 
itt this thall not be amended, becauſe 45 — gave Damages accotd- 
ing to the Day alleged, and therefore tf ud be amended accord- 
 ngto the Date. the Writ, the Jury be ePtain- 
* for giving too ſmall 

N. 


— 
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Cro E. +36. 4 In an Action, if the Platntiff makes Tice by a Demiſe made b. 
pl! 9.5.G Thomas Bull and Agnes his Wite, and the Parties are at Iſſue, ano 
Gawdy bela the Record ol Nin Frius was enter'D by the Clerk chat the lain I om, 
cieariy, that Bull and Anne his Wite made a Oemile gc. and ſo the Kecorb of x1; 
this Mimoſ- Prius differs from the Roll, this ſhall not be amended; for it the Akcord 
mer of the ſhould be amended, the Jury inight ve attainted, malmuch as they 
Feme made found a Leaſe made by Thomas Bull and Agnes vis Wife, and per; 
and avoided YapS this Leale will not prove a Leale by Thomas Bull and anne 
the whole his ite. Mich. 42, 43 Eltz. between K:»g and King, per Curiam. 


Leaſe, and F 
it is not the ſame Leaſe whereof the Plaintiff declares ; but Popham doubred, becauſe the naming the 


Chriſtian Name is idle, and not material; & adjornatur. Bur afterwards, Mich. 43 & 44 Eli, it 
reverſed for the Error aſſigned. | | Te FTE hs 


Roll Rep. 5, In an Action upon the Caſe, if the Record of Ni6 Prius be chat 


$58; bnd de the Teltator of the Belendant, in Conſideration of ſuch a Thing in 
Court agreed certain to him given 30 October 11 Jac. did aſſume ro pay to many 


that ſuch Quarters ot Barley belore ſuch a Day next enſuing, and for Non-pay: 
Amendment ment the Action is brought, and the Record in Covrr is, that the t- 
der mile was made zo October 10 Jac. to pay the ſaid Quarters at the Day 


red? 5, next enluing. After a Verdict for Plaintiff, this cannot be 
heref>re it AMENDED, becauſe if this ſhould be amended, this would alter the 


was order d Iſſue, tho' the Miſtake is only in the Day of Payment of the Quar- 


moves by ters of Barley, Palch. 14 Jac, B. K. between Croke and Lancafe, 


the other PCr Curiam. 


Party. —— 
3 Bulſt. 461. S. C. and becauſe the Day is a material Part, and makes an Alteration of the Verdict tlie 


whole Court held i: not amendable, and ſtay'd the Plaintift 's Judgment. 


it was Miſ- I), 6. is. * 2 P. 4. 6. Co. 8 Black. 157. 


priſion of 
the Clerk, and the Plaintiff recover d ſo much as the Jury found, notwithſtanding that others ſaid that 


the Juſtices of Niſi Prius cannot take the /nqueſt of more Damages than are in their Record... C. 
cited 8 Rep. 162. a. | | 


Cro. C. 274. 5. In an Action of Debt upon 2 E. 6. if all the Record be in pla- 
pl. 12.5. C. cito debiti, but the Jurata in the Record of Niſi Prius, which is in 


N. Ibid. placito Tranſgreſſionis after a Verdict for the JPlaintiff it ſhall be a- 
278. pl. 17. mended, for this is only the Default of the Clerk. Mich. 3 Car. 
S. C and all B. R. between * Lewerchant and Rawſon, adjudged per Curtam, 


the Court  fgr the Juſtices has Power to take the Mili Prius by the Writ of 
aendable; Diftringas and the general Commiſſion to rake em, Ok 


amendable; 


for the R- 2 | 
cord being good, and the Clerk having it before him, it is merely a Miſpriſion of him; and the Writ 


of Diſtringas with the Niſi Prius is ſuthcient Warrant to them to proceed, and they all held it direct- 
ly within the 8 H 6. cap. 12. and amendable.——— Jo. 307. pl. 7. S. C. held per Cur. accordingly. — 
In Debt upon Eſcape the Venire and Diftr was Quandam ſuratam in placiro TranſgreTionls, and 
for this Cauſe Judgment was ſtay d after Verdict; for ir is not aided by the Statute of Jeofails. Bur if 
as 5 7 than or Diftringas had been right, it had been otherwiſe. Cro. E. 258. Cottingham v. Grit- 
th ow. | x 
* Gilb. Hift. of C. B. 133. cites 8. C. 

After a Verdict it was moved to amend the Furata in the Record of Nifg Prius, which was Ponitur in 
reſpectu Gram Dom: Rege E Dom. Regina, apud Weſftm. &c. 20 Die Martii, where it ſhould have ben 
Coram Dom. Rege only, and the Day of ſe Prius was miſtaken ; for the Aſſiſes were on the 23d of Mar. 
The Record was right in both. The Court held this not ameridable ; for in a/! Caſes where the Record of 
Ny Prius bath been amended by the Roll, the Writ of Diftringas bath been right, which together with the 
Niſi Prius is a ſutficient, Authority for the Judge to try the Cauſe; but here the Diftringas was , 
for it was Gulielmus & Maria Dei Gratia, when the Nuten was at that Time dead. 5 Mod. 211. Paſch. 
8 W. 3. Martin v. Monk. a A b 3 In 


Amendment [and Jcofails] N 306 ; 


— — 


1 


In Partttion againſt A. and Anthony B. A. conteſſes the Partition, D. 261. a. 
and . giveh accordingly, fed cefſet Executio, and B. pleads pl. 25. 1 wa 
to Inue, any in the 3 of Nun * it — & 5 ſimiliter, 2 
omitting Anchony, but the principal Record was perfect, and t 3 
wma in the Record of Nil: Prius A berween rhe Platariff ad A. — * + 
Defendants, where A. had conteſſed the Action, and Judgment cn bave no 
theretjpon, and lo he is a Stranger to the Iſſue, pet both dan i 
Facts thall be amended, becauſe it is the Fault of the Clerk. D. r to che 
9 Eltz. 260. 24- between Moctton and Coke, udjudged. Subſtantive 


which is un- 
derſtood, viz. Antonius, and as to the other, both the Record itſelf and the Writ of Niſi Prius declare 
that the Jury could not be againſt A. becauſe he did not join any Iſſue, and ſuch Miſpriſions in the 
Records of Nift Prius have been amended divers Times. $ Rep. 161. b. 162 a. cite S. C. accord- 
iogly, —5- C. cited accordingly 3 Built. 161. | 


9. In an Action upan the C.ſe tor Words, tf the Roll be right, and ALAN 
Bu upon che File right, unb the Niſi Prius wrong, ſciliect, Me Fol. 203. 
(przbictsin Villielmum modo quaerentem innuendo) is awhict, w nereus Ce J. 157: 
William was Defendant; and upon Mot Oullty pieaded, the Jury pl. 8. Piers 
ſiud him guilty, and the J2citea is endorſea that the Octenvant 18, Gore, 
guilty. odo © Forma provt the Plaintut intertus allegavir, „ Cc 
3 Mittake of che Plaintiſt in the Iunuendo ſhall be amenved, becauſe g antig bag | 
if the Januendo was omitted, ic would be pertect enougy. Dalch. Judgmeor 
5 Jac. B. A. between Pierce ani Gore, adzudbged. N 
10. In an Action of Debc upon an DOongation againſt Richard 
Carey, of which che Condition was That it Richard Carey, or ſohn 
Carey, do pay lucij a Sum to the Plaintiff, that then æc. and the 
Record is further, Et idem {ohunnes dicit quod 1pte folvir the far 
Sum mentioned in the Condition to the J-laintiir; Et hoc paratus 
ef verificare, and tye lain replies Quod predictus Richardus non 
ſolvit the aid Sum, & hoc petit quod inqturatur per Patriam, & 
predict. Richardus hmiliter, and the Iſlue was kund for the JIlain- 
tiff; the Word (Johannes) ſhall not be amended and made Nichar⸗ 
dus, tho' this was the Miſtake of the Clerk ; for this will alter the 
Wue ; for the Julue was joined betore other Parties. IDalch. 40 
Eltz. B. R. between Heath and Carey, per Curiam. 
11. If an lite be joined u hether J. S. recover'd 200 J. Debt and 3os. 
Coſts againſt B. or not, and the Record of the Nin Prius is fo alſo; 
but in the Venire Facias and Diſtringas this is 200 l. Debt and 20 8. Coſts, 
and the Jury find the Recovery of 200 1. Debt, and zo s. Coſts, ac- 
cording to the Record, yet the Venire Factas and Diftringas all 
nur be amended; for it appears that the Jury had no Warrant to 
d eg. Coſts, and the laid Writs are the Warrant of the Jury, 
and theretore it this ſhould be amended, the Verdict ſhould be alter d. 
Mich. 18 Jac. B. N. td | . 94 
*. a Pan, being robb'd, brings an Action of Debt upon the 
Statare of Wincheſter againſt the N and upon the General Il. 
ſue 4 the Jury find for the Plaintiff, and the Verdict is enter'd 
M9 Danner, Dicunt pro quærente 222 I. and Damages 12d; and 
os 6d. whereas in this Action all ought to be given in eps fr . 
1 Jac 


becauſe the Intent appears, this be amended. : 
B. R. Painter's Ca 5 adjud D. * a Wage | Work] 
13. In an Action of Treſpaſs for a Treſpaſs in the Time of K. ames, So where 2 
but the Action was brought in the Time of King Charles, and it is Treſfas 
contra/Pacem dicti nuper Regis, and the Defendant pleads De ſon tort che ring vy 

2 and the Jury find him Guilty, but it 18 enter d that be did K. Charles 
or his own Wrong, contra Pacem Domini 5 ons this or be the iſt and in 


beds s = 18 + an Action 
AD. Mich. 14 Car. B. Fan eriel and Deer. . Cu⸗ brought af. 
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by erwards the riam a Na Writ of Error, and Jud ent affirm'd a 
Dechraon en. Pill. 10 Car. Rot. 122 * * 


P Publicam, and not Contra Pacem Domini Regis, the Court held it ovly a Miſtake of the Clerk 
and fo ma Fre is no Kepugnancy 10 it. Sty. 232. Mich. 1650. B. R. Pin- 


ry. 1 
Nie Rabe dere for ſeveral Treſpaſſes, both in the time of Car 2. ard Jac. 2. and had Judg. 
yay yoo Aft the! 85 of A Writ of Enquiry Error was affign'd for want of an Original. 
ſtos — wa an Original between by Parties i p the Time of Jac. 2. which concluded 
25 objecked could | ye the Or inal. in this Cauſe, for it ſhould have 
nec non 25 roli Secundi &c. It was moved to amend 
he Court order'd It to be amended ; for a 
Writ of Treſpaſs does not diſtinguiſh Treſpaſſes in one King*s Reign or another, but that i, only di- 
ſtinguiſh d by the C oncluſion, and for that Inſtrucxions were 8 given according to uſual 
Manner in fuch Caſes. 2 Vent. 49. Trin 1 W. & M. in C. B. Matfingburn v. Durrant. "PF 
Raym Rep. 1058. in a Note there cites g. C. and ſays that all the Difference in the Writs for ſeveral 
Treſpaſſes, where they are done in one _ Reign, or in more, is in the Concluſion, Contra Pacem 
of one only, or Contra Pacem of both; which was the Reaſon why the Court in Ventris, held it a 


du Tos and not Matter of Law as was objected, and amendable. 


14 Jn an Action, upon the Caſe upon an Aſſumpfit for 43 l. for 
Arrears due upon an Account, AND an Anumpſit to pay it, The De- 
ſendant pleads Non Aſſumpſit, and this is entred in the Plea Roll, but 


Iſſie upon the Nis rius Rol is entred Not Guilty, and upon 
71 Verdict for 


. 


a Go 1895 Pacem 


ir becauſe the Inſtructions to the Carfiror were Righe ; ; 


| Plaintiff, i vg ſhall be amended ; for this is 
the: ake of the Eik a Fat Roll before him, out of 
which he tranſcribed it Prius Roll, and this does not alter 
the Verdict, for Not in an Action upon the Caſe upon a Pro- 
miſe hath been held ef er Verdict, and Mot Guilty ts Non Al. 
ſumpfit, and more, for he cannot be Coke, VOL the Allumplit 
, was made, and o the Jflue is all one in E and this Amend: 


ment cannot attaint the Jury. Paſch. 1s Car. B. B. between 
Kill and Facob, adjudged oF uriam. Wüfatnt. Pill. 14 Rot. 


376. 


RAS. E) Amendment per 8 i. 6. cap. 15. ' [Defaults i in 
the Vemre Factas. , "Hays Cpu, 4 , aud D eri ingas. | 


% (Bp. x JF the Venire Faciaghe erroneous, and the Diltringas good, aud 
1 al upon che Diftr Rringss, th this ſhall. not be Snended; be 
Head infra, 2 


437 Proc Proceſs is not Hungerford's Caſe, 

| at LE Earl ꝙ Rutland, 42 Coke 5. 

PR _ u the tk Vol n rift n mak no 3 nor 1 
Tin - Peg Ci 


1 
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Yes 


5 pa | 


e that the Ezecution Ws Ne Writ did e 


d to tha W 2. 
2 . E l EIS 2 


27 in e Caſe 
Griffo v. Palmer. 
da MESS 

3. Bur ff the Venire Factag be well returned, hut he ide is tried · Hob. 10. 
12 che Habeas Corpus, and this is album breve, foo Er * 171. Wit 


in as much as the Venire Facias, which = 
1 well, this hall be amended upon E mation of 2 2 * 
e this Statute, for this is a Bernt 5 4 in a urn, as e 

tatute mentions. Contra my: Reports. 10 Jag. B. between Far- Jenn Foc 


ter an Blunt, ddjudged, and Hobart 8 n 274 W * Wb Farded —— 
pans mant Jie a pl. 
X as rul'd accordingly, Hill. 12 Jac. Wilby v. Gumy, and ſeems to be 5. . 3 


T% 


ny 


|. 


8 


4 80 i the Venire Fatias be well returned, Ann the Iſſue is tried Aſſumpſit. 


. the Diſttingas, and this is album breve, and no Return there- Fat 4 


this all be amended upon Examination of the Sheriff, be- 
pop the princtpal Proceſs is well, for this ow a Detaulr in a Return, gn 


tte Statute mentions. Mich. 15 Jac. B. B. between Churcher warded and 
el, adzudged per torain Cuttam. Trin. 39 Eltz. B. R. and alſo” 

| "leis Wortley and Broadhead, adjudged, the Sheriff not being out Bass 

hie Office. and the Record being in the ſame Court where it was — Mat- 
returned. Contra Dy Reports, 10 Jac, Chaplain and Somes, àd⸗ 8 


1 Prius 


Jupged. but it did 


* the Back of the Diſtringas that it was returned. All the Juſtices held, that it being 
| ſom ſame 7. rm Nei it came in, it may be amended ; but if it were in another Term, it could not be 
6 Examination of the Sheriff that he aten 0 to return it, it was amended, and Jud: 

W Er che laintiſft. Cro. E. 366. (bie) pl. 21, Paſch. 38 Eliz B R. Weare v. Woodliff. 
10 /JAfeer Verdict for the Plaintiff it was moved in Stay of Judgment, that the Name of the Sheriff was 
not indorſed to the Writ of Diſtringas with Nifi Prius, the Court held it to be ill, and not amendable, 
— helped by the Statute 32 H. 8. and 18 Eliz. and ſaid it is all one with the Caſe of Ven. Fac. where 
the Name of the Sheriff is not thereto, which had been often adjudged not to be amendable, where- 
fore ruled the Trial was ill. Cro. J. 188, pl. 10. Mich. 5 ſac, B. R. Holdeſworth V. Procter. 


N 8. C. 


* Tf uj the Return of the Habeas Corpora of a Jury, the Sur- Hab. 113. 
name of the Sheriff be omitted, as If it be . Peder Miles She⸗ b. 32 
riff, = (Michel!) which was his Surname omitte 12 ſhall be a- — 2 


Dobart's Reports 158. between Kent and Hall, Mjudged. in Caſe of. 
Kent v. Hal. 


77 Where the Sheriff 's Name was not ta the Return of the Habeas Corpora, oof thay dub 
Ut 9 ales e FR were held manifeſt Errors, per tot, Cur. and the 8 


G e E. 50g. pl. 34. Mich. 33 & 39 Wl. 8/R. Blodwell v. Edu 


* 1 ha was 

ar; gs T: if the Venire Facias aeas Cops Mn. 

. t9.debici hs et a Yerdice'ts PORT, * 
wy * | Fl dine ann 885 Hy 1415 | 

y r 0X it. Ut 4 ual, 2 75 A tins qncoded and . 

Ur — 19 75 dy W 
e eee e 275 46. Jac. KN. 8 wu 


In Treſpaſs Quare — ao the — Hag, ö 121 8 i is Macs Tra 
1 x Yo Rot] was in placito Tr e only. It 7 r & it wok be 
is the Warrant for the Clerk,  Litr. ep.'s 
2907 „ N % 
mug Weaire Facias be, and habeas Idi Nos brere, 0 pl 
woes Ke: Jaratorum,. Which ought. to be of. — 22 
. cauſe otheriviſe the Court cannot know who are 5 8 41 - 
1 alter u Verdict upon this ſhall be 2. for th 


14 


Re ——S — — 


308 Amendment [andiJeofans.) | 


Fac. is war- mended, this being 4 " Judicial Wrir. (It ſeems to be intended by 
runred, and i Suit Ute. - Pe. 32, 33 Eig. B. N. * 7ay/or's Cate, per C, 
mended by Clam. Vobart s Reports, between t #r:4dy and Maſſie, adjudged, 


the Roll. 

| 8. Tf a Vinirs Factag be quorum quilibet quatuor libras Terrz, (9 
- that this Word (havea:) was omitted out thereof, this tiait ve g. 
„ altes the Verdict. | Mich. 40, 41 Eltz. B. 1M. ubjuug U. 
. E467 9. Tf the Word Duodecim be leit our ot che Venire Futids, yet this 
82 4 26. wall be amended after a Verdict . verween 10 
Eliz, BR and Orch, aug d. Cited Wich. 495 41 Elk; B. R. | 


S. C — Mo. 
: 465. pl 657.8, C—Ow, „e 57.8.C. bux 8, P doe not appear in any of thoſe Bock 


o. If the words quorum quiliber are Ann out of A: Venire 

Facias, it ſhall be amended after Ver dict. ich. * 3, B. be- 

| tween Haley and Lawes, cited Mich. 40, 41 Eltz. B 
Ifthe Num- 11. If the Words qui nulla affinitate attingunt are 2 out of the 
Called Venixe Factas, it ſhall be amended, becauſe this is a Judicial Writ, 
S and ST; Tault of the je Clerk. Mich. 16 Car. B. B. between Wold: 


(*) Fal. 205. 7 


e yet it is ſufficient, becauſe that is aſcerta ined by the ke and amended 4 by the Rol. 
G. Hiſt. of C. B. 132. 


Cro. C 595. 12. After Jſue join d, if upon the Roll a Venire Facias be a- 
pl. 12. Slo. warded to the Sheritt of the County of Somerſet ęt. and upon this a 


pry. oh Child, d. Venire Facias is Mare in this Manner, Carolus Dei Graria Somerler 
ingly.—— n c. leaving our the Mord (Vicecomiti) and upon thts the 
. was Sheriff of Somerſet returns a Jury, and thereupon a Derdict c. this 

the See hall be amended by the Roll, vecauſe this was the Oefault of the 
0 Sal op, Clerk merely,, having the Ron before him when he made the Writ, 
and after If. bY which he was directed to direct the Mrit to the Sheriff of Sor: 
ſue between ſet, Mich. 16 Car. B. R. between Ci and Sloper, adjudg'd per 
the Parties, Curiain, in a Mrit of Error upon a Judgment in Banco, and the 
Facias a- Judgment affirin' d per Curiam. Intratur. 0 15 Car, Rot, 


warded on 651. | 411 


the Roll, 4 
hich Award is always e the rums Facias wks FewincitGleitting ENS a Space being left 


p hep it in the Writ, yet it was really executed by the Sheriff of Salop. And Gawey held that it ſhould 
be amended; and by Fenner and Williams, this is as no Writ, can}? not directed to any Officer, and then 
It is aided by the Statute of Jeofails Yelv. 64. cites” jr as Paſch. 3 Jac. B. R. Lee v. Lacon, — 
Brownl. 202. S. C that it was only the Default of the Clerk; and was amended.——— Cro. J. 78. pl g. 
S. C. and it being warranted by . Roll, which is well, and it hehe judicial, ir may be amended, — 
Yelv. 69, S.C. he Court — that the beſt way is to amend it; an 1172 took this Diverſity ; where 
the Action is laid in the County of Salop, and upon pleading Specially he Ide is drawn. to a Forei 
County, there the Entry and the & yard of the Venite on the Roll 1 pang viz. to the Sheriff of the 
Count where the Ifſue is to N and thers for in ſuch Caſe the Venire with a Blapk will "L 

uſe it ſtands indifferent 2 the Sheriff of which — it was intended, and therefore ill. 


een 28 where, the. General Iſſug is 87 or atter triable in the ſame County 
where the . ee e Bf 194 Aware upot the R IL is only thus, viz Fiat 
Hes EY muſt 1 0 to the Sheriff of the County wh che Action is brought, and 
intended otherwiſe, aud therefore is only the Default 4e which mall be amerided, 


aer ee che by. Powell J. 2 U. ne . 
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0 Amendment per 8 H. 6. 15. f a Judgment: * 


Judgment be amended in Matter of F where n in Deke, the 
A Jupgme t may beam | 5 withe . 


def h l. but in the Entry the Clerk makes it 3 1. but the Miſtake was: ended! in Gon, and — 
to agree with the Record, ic being the mere Miltake of the Clerk Bultt. 217 5. Trin. 10 Jac. Benton 
Aymcs. 

1 Aer Fact in a Judgment is a naked Entry of the Clerk, which ſhall be amended ; as Miſnoſ- 
mer of one Name for another, or of one Year fur another, and ſhall be amended accofding to the Re- 
fidue of the Record; But Matter of Law which 1s the Act and Reſolution of the Court, if that be mi- 
faken, tho“ it be by the Negligence ot tne Clerk, it ſhall not be eg As ren 4 for (Miſeri- 
7 een 198. Trin. JI: B. K. N 


Af 


wo Jn an Action upon the Caſe, if the Plaintiff r * Coſts, and * E. 491. 
the Record is enter d that he ſhall — Incrementum pl. 17. Har- 
Alelled per Jur. 10 I. where it ought to be per Curiam, for thenors C. 
Court increaſes it, and not the Jury, tho' here be but a Letter nt. d bel 
ſtaken, ſcilicet, an J. tor a C. yet becaule this is in a judgment it not amend- 
cannot be amended p the Statute. Mich. 33 39 Ed. 0 It. B. K. able; os, | 
Ha Cale adjudged in a Yrit of Error. ae 


Court in the 
udgment, which never is amendable ; For it i it had — omitted by whom they were aſſeſſed, it had 
— cleatiy It; and it is the ſame when enter'd to be aſſeſſed 145 wrong Perſon, it is not amendable. 
Goldsb. 151. pl. 78. Hill. 43 Eliz. Harecourt's Caſe 8 the Court at firſt held that if it was 
the Default. of, the Clerk it might be amended ; but becauſe the Record was at the firſt (Jur.) for (Cur,) 
2s it was certified the Court held it not amendable, becauſe it is s Farcel of the Judgment, and that the 
Jadgment of the Court never was amended here,” #161497 


ine | 


DO 1 Gion upon 2 Ed w. 6. * Tithes, if the Diantif FR ok. Sty. 212. 

4 Defendant was Occu 12 of certain Lands, and ſow'd it with Gibbon y. 

Buck {14 Batley &C. and after cut the ſaid Wheat, Barley EC. 1 * 

gedibing lpon the ſaid (Lands, ] and carried ic away without ſetting der, 

out the Tithes, and upon Mil Oebet pleaded, a Verdict was given * 

for the Platatiff for the Wheat, "Barley gc. and after Judgment is 

a to recover the ſaty Debt given by the Jury for the ſaid Buck- 

hear, Barley 4c. this ſhall be amended . for in all the Record no 

mention LAs made of Buck, but only that it was ſown, and perhaps it 

oY aſe, au 196 Judgment refers to the Verdict, which was 
perhaps his Fault. Tr. 1650. between 

Gibon 7 x e * al rit of Error upon a nene in 


*. + Fam, 24 Car. Rot 
any the Il 


11 8 be niz 6 xaitiſt the Plaintiff « pon a Demurrex, Roll Rep. | 
gent is enter d in this manner, at ſuch a "Day the Plain- 3% ?!- 19. 
if exattus non venit, ideo nihil capiat per breve, which is the Form :;.- 14 
the Entry of a derer and not of a Judgment mos Deeds agreed that 
. Xo this 6 6Demule of He Clerk. Dt) In EB, Bi nent 
13 M. 5 
between ele and Sith, iüpted. eee 


in another Court, and r was giv zo amend it, ——Crs. a0 but 2. 
udgmen en i 2. 
we 5 Bk * n. | wh 


"3, Ifa favs for the Plaitf and gives 2 Da ma es, and fo 12 Rep. 
much for 8 pan pg thereof 255 2 8. an $76 . 
Dama 


and ſo much for Coſts, and ſo much pro Incremento quæ in — 
toto le attingunt to (0 much, in 8 Sum the 28. is not 1 —3 ray 
4 5 


Sid Can N 


tended "becauie this is the Defaulr of the Clerk 
total Sim. Mich. $ Jac. 
> ot | | 13.0 MH ” 46 5. 


10 Ax of the Clerk only in the Account, and caſting vor the 
9 72 Tem, 10 Fs . ſame was amended 4 mended by Rule of Co — dee D D 55. bpt 
TH fays 


where it: ig held that e 
| ys 
Eg OLE the Clerk mA 720 L. 


— Court —— Nd it 
7 Defendant appears and im. 
In Crelpals for a _—_ 1 225 Lies is given to the Plain. 


114 ina 
Nota there 


becauſe that 
Wer was * Tin 
See Tit. Mic. 


parls to a Day 
it way _—_ that the Defendant habuit Diem tc. uſque cc. 


Do 


tho' 
r Curiam c. (0 is the Judgment ot the Court, and tho 
"her ater Jurgen be 2 Nil dicet . — efendant, yet — 


amended, 7 being the Fault of the Clerk not to enter t 
Bab. 10 1 Fa . between AAargse and Fs 
arm, alder za men ob W in Camera 


n | 


w. Sea 


Fol. x 0 


Moiety of the 
Cottages and the 


udgment is given Quod 
medietate Ded um 


I 


"ot 


b 


Not — 
as to the 
Reſidue, and 
this 2 


the Ju | 
— "1 that the Prion recover the Meſſuages, and a greater Quanthy of Acres 5 was in the 


elolv'd uſtices, (abſente Hutton) that this is the'Defan!r 
4 folr Gpra the Verdict, and upon View of diverſe Prece- 


dents ſo reſolved. the Record was amended Jog Mich. 18 Jae: Anon.——Cro. J. 631. pl. 5 
Maſon v. Fox;& al.. Hill, 49 Jac ſeems to be S. 6 2 reſolv'd babes, ©. by all the Judges of 


B. R. and Barons of the Exch quer, except Tage h. B. who Jou 


8. In an Ei efione Firmæ of L , if upon Not gullty pleaded a 


- Verdict is found for the, laintt and Colts. and Damages given per 
thereupon Judgmenr is given vod querens recuperet the 


Verdict, and upon Error brought it was 
of the Clerk in not entring the Judgment 


2 ant 
| Gren and nor, Quad recuperet Terminum as the ule 15, 
this ths the 7 5 of the Chak, 's thts ane wt A ce Fment in 27 
| OS TOS Fs 1 . BF and mom 1 
pan a Botton A Pl ET Error brought in 
Fo "9. Jit aft Actiort Upon! GR > Feme for ld 
2 | 1 8 — 2 ſpoke by the ng der tor 115 a 

Ix and che ene gal. 195 iter e al 1 75 
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e 70037 luis 15. f 


L | 1. 
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B. R. dd · 


Ame -ndment, {A and Jeofalls | — — 31 I 


II IAETS. 1 
Ma or, Commonaley and 3 of Landes bring 

"He 
bt d e 2 le 


4 

3 and retpver, and Judyctebe is gibt 
*e 22 ColMibniicy; Bike Cittz eus recover the Hebt, and 20 K. Ob 
de ang ad Requilitionein Ma vris & Communicaris, and Fire, e 


Civi it ought to be; far © Coſts de Incremento ought not S C - 
oo Giver u dbu the cove; or. Caſte the Punktit, Sr. E 


Docket, which * the Warrant to 2 


jy the atr f — 7 8 c 

_— ri Moro (C Pa be 5 1 5 — 
e e Defaul of the Tier! . 15 a r 

— 2 aud Cum mon aity of London an et, | coach het, 
East ant tus aueh for Ettor. | Z 


M148. How 


by Verdict. 
by ee "ARtionen, or delia Vitor Gen be WL, for Ak the Tee 
rate in an Action, een neee neu at the Re- 
e by e Sus Yor whom Tull: rent is given. 
The Names of the Plairtiff and Defendant may be amended if the Dotqdet be "Abe ; but if the 
et Roll and Judgment be both miſtaken, Quzre whether this will be amended ; tor the Docquet 
is the Index to the Judgrent, and made att the ſame Time, in order that ufchiſcrs may find out 
ſuch Judgments, and be Ak”: j therefore it the Docquet F.oll be right, the Judgment will without 
Do ber be? begaqſe there Pa pener Jodie sen, to Purchaſers that thefe is. ſuch a Jadg Sar 
and there. is Ju . the Record trom whence to amend, FG Judgroent,: bur if the Docter 8d 
— ft both be wo * the Names, the Purchaſor may de deceived; and Quere, hoy far the 
wit mend the ment, cho“ there be ſufficient Inſtructions on the Record to amend ir dy; 
a Pavehdſot m defeated of Hi Title by this Amendment, tho'. he has done every Thi 
La reguives to Hake Himſelf cute if His Title. ; hut fince the Stat. 4 SW. z. cap. 2. hen 


d the Jud h h as d nt be right and the Docqurt r 
vil ne 8 "he fag — \ he tes erat U Ay th Lien el, the 594 
the Docquet no will, chi an Inde to find the Judgthent Obey 15 7 the Stranger aggrieved by 
miſtgcquering Had only his Remed = againſt the Gabs for not docq waning them truly. Bur Finite 
Srarure - h eren does not bi the Purchaſor, for a falſe Docquet 1s as none. G. Hiſt. of 
n fr. N 
An. 
11. In an Action of Debt! in the Common Pleas TY Bill ain an At- Cro. C. 580. 
tone, (as ſt ought to be) i 1 adgment be gfven upon Demurrer Nas 1. pl. 55 
— the une lt, but it is enter'd uod querens nil capiar per Breve, g * : 
where" ovehr to be per Biliam, the Tito being brought by "Bill, S. C. ſays, 


this this hall be ainended, becauſe this was the Fault of the e tht it was held 4 


Amlich as he enter d it havin 5 the Record betore him. Dich 16 mani feſt Er- 
B. R. url 


. between Br bilge and Raymond, adjudged' per Curiam, in a 27. > 


Met of Etror upon fach a Judgment in Banco. Intratut Trin. Mitake ot 
15 Car. Rot. 1657. ann the 8 in Banco ulttrmed ac- the Clerk 


1 and amend- 
„ | | able. ; but 


381. Au! 


a 


: 


BY x rhe Damen [ an Aron in B. TY ben "_ 
5 3 Pos be 5 T fo Baill, Tins 
B. N. . 3 * = 
1 Kirin Ken 807 G in K R. ag tot two, if +4 
he other aol * e to Ilie, 2 a a Ee Fol, 8 


* 
ehe D 
3 oe for 1 70 of te Dekend 


1 rx ate rm. be 7 5 Ke 2 a bd 


| Len en | * . | i | 5 
Plaintiff 9 5 mn — 5 — Orrenvants, bd , 


33 enen 15, there there iu or any Domini Ball Roll Rep; 
W Rents Attortiey of B. is dead, bur. it. appeats co the $75. plan 


Wette his Fees for che Entry there thereot, an 


Bail was'en- 


- 
*s 1 he LE <— r\ FR” . — — 


POS YE — 2 2 — : : | 
312 Amendment [and Jeofails.] 


o 


ter accord- thig appears by the Ictorney's Book, tpo' the Attorney cannot nan 
e 737 08 £xaunneo, vet this ſhail be entet d upon this Hatter. Palch. 1. 
Fl C. accord- * B. 18. between Denham and Cumber, adjudged. 

ingly, and 2 7 


Bail was now enter d as of the fame Time in which it ought to have been enter d 


ate , Jg Special Vage be rr 

Bade . 45 ter'd 4 ' the | but this Thing 18 found in the 1 2 * 

Walter, , Hands of te Sonnen ot both Parcies for the Special Verdict, this may 

8. C. ee. be amended by the Notes, tho the Record. was made yp. and the 
for 


cordiogly; Judgment given, without the finding of this Thing | 
for chere s fpund ail that was in the Notes. Mich. . Ta. 'B. K. bet? 
chat the Eu- Bowlde and Waiter, avjudged. . 4 Jac. B. R. between Hi 444 


by the Prowſe, adjudged. | | 
erk ſha | 
prejudice the Party, and ſo it has been often ruled _ 


Hob. 184, 16. A Record may be amended according to the Book of the Ot 
1 224 fice, Hobart's Reports 249. Chamberlayne's Caſe, per Curiam. 
ac. S. &. which was an Action on the Statute of Hue and Cry, and after Iſſue joined and enter'd the 

rd was of 2 Ronny done the zoth of October, bur upon the Oath of the. Plaintiff's Attorney 
that the Book of the Office was September, and ſhewing the Book, the Court ordered it to be 


In B. R. they will amend both the Bill and the Roll of the Office Paper-Book, becauſe this is In. 
ſtructions for making them both; but rhey cannot amend from any other Paper-Book, becauſe ſach 
Book is not Inſtructions left in the Office to make up both the Roll and the Bill. But where there 
is no Office Book, as where the General Iflue is pleaded, ir ſeems they ſhould amend either the 
Bill or the Roll, by the Declaration by which they gave the Defendant a Copy, becauſe ſuch 
Declaration is the only Inſtruction to the Clerk of the Office to enter. G. Hiſt, of 2 B. 115. 


Lat. 165. 17. In an Ejectione Firmæ, if the Bill be not perfect, but Spaces 
Arg 2 lett tor che Quantities of the Land and Meadow, und after the Papers 
8 * Book given to the Party is made perfect, and the Plea-Roll, and. Nifi 
Gleſon v. Prius Roll, bur the Bill upon the File is not yet made pertect, and at 
Weſt. ter a Verdict is given for the I laintiff, this Impertection of the Bill 
tall be aine;12ed, becaule the Party is not deceived thereby, becauſe 
the ]Paper-Sook which he had was perfect, and this was the JNeglect 
ot the Ciert not to ainend the.Bill when the Party gave him Intor⸗ 
mation of the Quantity. Trin. 15 Jac, B. K. bewcen Leeſon and 
| Weſte, adjudged. : — 

18. In Debt againſt an Executor, if the Defendant pleads Nothing 
in his Hands gc. and the Plaintiff replies, Aſſets die impretationis 
bille, ſcilicer, and leaves a Blank for the Day, and after in che Paper- 
Book a Day is pur in, and in the Niſi prius Roll, but no Day f$ in the 
Bill upon the File, and after it is found for che Plaintitf, ſcilicet, that 
the Defendant had Aﬀecs ec. the Plea Roll ſhall be amended ac- 
'cording to the Paper Book and the Miſi prius Roll; for neither the 
Party nor Jury are deceived thereby. Mich. 12 Jac. in Camera 

- Beacrarth, breween Dame 2; 4a Goſnb, avjepgey , uo vie 
Ns r ˙ VU Fogt | 
and Cond" 'of Subſtance, pet this ſhall not b by the Plea Bo 

19. put the Plea Roll may be amended by the Jmparlance Roll, becauſe 
Roll wanted th? Imparlance Roll is the Ground of-all. Pich. 13 Jac. between 
the Day and Barter and Parker, per Cuttam  ' * | 

C/ GG TE 

Poſſeſſion and Converſion, but upon a Motion after Verdict in Arreſt of Judgmett, the Roll was a- 
— Hut. L. Aal 3. Jac. Parker v, Parker. Broynl. 9. 8 00875 — Spaces 
Bag 7e fl. g. E U d keene: Nei de en den de Ile alt g al dre Hef ver 

70. pl. 09. 8. mpar 0 r tne AC 

os in: This Point; The Court were of Opinion t be the Farr Roft-Couſd not be _— 
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ide Roll, becauſe it was the Origir al, and was to warrant the other, but becauſe upon Not 
a given for the Plaintiff, the Court gave Judgment for him, the Declaration as it 
was found in the Imparlarce Roll being good enough in Matter; for the Trover and Converſion was 
aid in the preterperfect Tenſe, and ſo before the Action brought, and ſo the. Default in the Declara- 
non being only in the Form was holf en by the Statute of Jeotat's.— S. C. cited Litt. Rep 279. by 
Moy le Prothonotary, who ſa id he feared that 1 would be amended, and therefore he moved for a Re- 
"or, und Error brought thereupon Her. 143. S. C. cited by Moyle accordingly. 
ites 8. C. and ſays, That though a Recordatur was enter'd, yer the Plaintiff bad 


65. cites | 
Mee (B) pl. 12. 8. P. . 3 


24 


7 N e | | 8) 
4 n Trorer and Converſion, if the Pill upon the Flle be chat See (H) pl. 
1. polſelled of Goods ar. D. and loit chem, aud the Defendant „8. ©: 54 
facind them, and after converted them ta his aun Pie, and no e oe 
Place is. put ol the Converſion, nor any Space left tor the Place Of Con- 

an ; bur after the Declaration is made perfect wich the Place of 


ton, ſcilicet, O. where the Poſſellion and rover was, and 


Paper- Book gi ven to the Detendant, and the Niſi Prius Roll and all 
che Record was perfect, beſtdes the Bill upon the File which is not a- 

p,.and upon Mot guilty pleaded, a Verdict ts given for the = 
1 57 and** thts being allign d kor Error in Camera Scaccarit, « £5. 7s. 
amended per Curtam. Trin. 7 Car, B. N. between Rouch and pH 


mn adjuvged, becauſe neither Party nor Jury are ' deceived 
thereby; and upon the ſhewing of this Amendment tn Camera Scac- 
carit, the Court there affirm'd the Judgment without a new Writ of 


Diummurion. _ ... x ; ; ; S's 
>21. If it appears to the Court that in a Venire Facias the Word 
Chitnly is raſed and made Himly, this ſhall be amended, Mich. 


10 Jac. B. K. adjudged, per Curtam, 
22, in an Ejectione Firme upon a Leaſe made the 10 May, and Poph. 196 
after a Verdict for the Plaintiff, this is raſed and made 11 May, by 8, ©.90d per 
which it is erroneous, yet if it appears to the Court that it was , dag. 
raſed and made {3 wichour lawiul Authority, tt ſhall be amended > adn after Er- 
Raſure be Felony. Mich. 2 Car. B. B. between Fofer and 7ay- ror brought, 


— adjudged in a Yrit of Error, this being alto amended before 2 


in Banco. . ed there of 
the Felony. 


= Tar 162. 8 C. accordingly.——G. Hiſt. of C. B. 146. S. P. and ſeems to intend S. C. and 
ſays that if any Part of the Record be vitiated by Raſure they will reſtore it by Amendment, becauſe 
theWickedneſs of any Perſon in corrupting the Records of the Court ought not to obſtruct the Ju- 
ſtice oſ the Court, or prejudice any of the Parcies. 1 ; | 

Fad ment was enter d againſt A. and A. his Wife, but the Word M. was raſed, as appear'd lainly 
u ** of the Record. M. was taken in Execution, and ſne brought a Writ of Error in the Ex- 
A. uber, for that no Judgment was had ; gr her. It was moved thar this being an appa- 
reit Practice to avoid the Execution the Record might be amended, and a Special Entry made that it 


was. raſed and amended, to which the whole Court agreed. 2 Roll Rep, 80. Paſch, 17 Jac. B. R. 
But it was touch'd by Haughton, that if the Record ſhould be amended and 


Whiting v. Abington. s | l 
nent made perfect, then the Delinquent could not be impeach'd of Felony for the Raſure; 


2 ment 
for the Ntarute is, That if the Raſure was ſuch, that the — — be defeated &c. But Mountague Ch. 


bat Yelverton J. were of a contrary Opinion . that the Rong the Record'is the Offence 
| 5 


8 makes the Felony, and not the annulling the Ju ment thereby. 2 Roll Rep. 82. in the Caſe of 
hiring v. Abingron. | | 
23. In AG, if the Plaintiff be effoign'd this Eſſoign ſhall be enter'd 
is th Roll 45 Aſſiſes and not in the Eſſoign Roll, and if it be it is Miſ- 
priſion of the Officer, and thall be amended. Br. Amendment, pl. 91. cites 
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) Per 8H, 6. In what Caſes it may be. 


Br. Amend- I. 1 Treſpaſs in London, the Declaration was enter d in the Roll, 
mem, l_5- I and dies interloquendi given, and becauſe a Space was left or 
aud an Sic the Parith, and Ward which were nor put in the Roll, the [Ilaintiff 
Vide, that would have amended it, but the Oefendant would not ſuffer it, and 
for Default adjuUDKed that it ſhould not be amended, but Judgment was given 
in he .ount agatnit the Plaintilf,” 20 P. 6. 18. | 

ſhall abate and not the Count only. Br. Count, pl. 12. cites 8. C. —Fitzh. Amendment, pl. 28. 
Cites 8. C, —8 Rep. 161. a. cites 8. C. 


a thing: which the Plaintiff ought to have enter'd himſelf, be- 
ing Matter ot Subſtance, be totally omitted, this ſhall not be aq: 
mended ; but ocherwaye it is if it be not totally omitted, but only 
* in Part, and miſenter d. 10 D. 7. 23. b. per Cuxiam. 

Br. Amend- 3. Jf in an Aſſiſe the Tenant pleads in Bar, that A. a Stranger 
ment, Þ..) WAP lgiled, who enfeofied P. who died leiſed, whoſe Effate he him. 
713 (122 ſelf hath, and che Plaintiff claiming in by a Deed of Feoffment ec, 
. 26. La. pl. Upon whom D. enter d, apon whom the Plaintift enrer'd, where it 
teu de upon whom the Tenant enter d; ſo that there is only a . 
* This is at fake Of . for Tenant in giving Colour this ſhall be amended 
8 becauſe the ault of the Clerk, 10 . 7. 23. in a Writ of Error, 
-PEb7- ' [WL 2. - 34 | 
Mey -_ 4. Tf a Defence ig omitted or an * Averment, ſcilicet, the which 
Car. Matter he is ready to aver, this ſhall not be amended, 10 h. 


I 7.Car. 2. 

cap. 8. which 7. 23. l. 

helps the | 

Want thereof after Verdict. Br. Amendment, pl. 113. (112.) cites f 1 H. 7. 23. 
7 This is a Miſtake and ſhould be according to Roll. * 


All. 69. 65. Aſter Verdict in Aſſumpſit it was mov'd, that the Plaintiff had 
N altered his Count in the Conſideration of the Promiſe, aud in the Promije it. 
nw ſelf after he bad pleaded, fo that thereby the ſame Iſſue which is tried 

| is not that which was join'd ; for the Action was brought on a Special 
Promiſe, and not on a Promiſe in Law, as the Alteration would make 

the Promiſe to be, and therefore it is a material Alreration, And per 

Roll Ch. J. the thing alter'd is material, and ought not to be amended. 

Sty. 117. Trin 24 Car. Reader v. Palmer. | | 

6. If a Clerk miſenters a Thing uſual in Matter of Form, it is to be a. 

mended ; but the Error of the Fudge may not be amended ; held by Roll 


Ch. J. as a Rule. Hill. 1654. Sty. 412. in Caſe of Barker v. Elmer, 


— 
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At what Time it may 
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* Cro 1429-1. | F A Wit of Error be brought in Camera Scaccarii upon a Jud 
FLY Fi A OR e ad er von the Ke 

\£ fed (as the ule 1s, forthe Record remains in B. N.) bet 
Judges of the Linge Bench may amend the Record, 


m a Batter amendable, for thereupon the Party gr 


— 
. 114 2 
8 7 Wa a 
by Amendaent land Jeofails | | 


3 — Piminution, and ſo make the Amendment appear FO 
Scaccari!, and fo be helpd. Trin. 15 Jac, B. Re — 2 totam Ik 
| ab bger ptætet Houghton, who Held ſtrongly ? r 
Jac. between the Leſſee of Sr # alter Coap and ge Debt which 
rotamCuriam ; for when the Record ts amended here, the Clerk ot the 75 IM 
Court may go into Camera Scaccarii and amend the FTranſcripriattort 
a Tr. 19 J. B. R. Kr Genge Ie e the Capes 
0 | | pooh accords. 
tho 22 * Plaries Capias, and the Exigent omitted Ara} and this was 0 for Err? = 


nion of the Court it may be ame the St [ 4 
* 7 or 2 as before, Br. Anda 2 ” Cites ap . Wenne che Record is ve 


al Verdict was amended fer E brougb c 

7 n or db nd Red rnd Ont E's." Mia 
2. Ma Man recovers in Replerin in B. and aer a 1 5 af E150 

is brought 1 reupart and a Mittitur enter d Upon the Record, 5 4th 209. 


. receive 2 Warrant of Artortiey; und it ſhall be enter s. Fob. 195 
c. B. R. between Chalk and ai, dübitatut. 123 8 


LED Rep. 136. b. Sir Francis Batrington's Caſe ö. C— But OE hat P. e 


= 


1 Fixmæ upon a Leaſe made roth of May 3 a Sce (F) pl. 
verdi for the Plaintiff it is made the 11th of May by a Raſure, and 22. S. C. and 
Toto a Writ of Error is drought, an 9 15 d cr Ertot. that ory 
hath declared a Leafe made the rr Map, ore th was 
if upon Examination it appeats to the "Colt 
' q by a 42 it may be Aud an made the 10 May 
ion Was tefo T tho' this Errot be affigtr'd, 15 Car. 
Fofter — Zap lor, adjudged and Mm this being 7 122 
. in Banco. 
* In an Aſſumpfit for Mares ſold, the Plaintiſt declares that he beo(B) of 
tres Virgatas, Anglice Silk, and ſeaves out the Mord Serici, and th * and 
aſter Verdict and Judgment for the Plaintiff in B. B. a Mrit of Ex- ee 
tox was brought in Camera Scaccaru, and this aſlign'd for Error, As to mend- 
and-the Court inclined to reverſe the Judgment; but upon Examina- ing after Plea 
tion of Hr. Pye and his Servant in B. R. it appears that che Pa- lende there 
per Book was well, and the Word Strict inſerted therein before Plea Mars in 
nd and thereupon the Retord was amended accordingly. And char. aficr 
—— of Camera Scaccaru cauſed Mr. Þright Cui a Record has 
the Exeves, to bring the Tranſrripr of the Record . K. af bens Res 
Foes it 45 the Record. Mich. 5 Car. between Young and known 


even juſt as 


buen per Holt Ch. J. 1 Salk 47. pb g. Hill. s & 9 W. 5. K. The King v. Har- 


5 for Harbert (being only vitium Scriptoris) was amended u tho" Sue was joined 
and the Cauſe. enter'd upon RY Cumb. 4. Mich. 1 Jac. B. R. R Marie, ur joined, 


8. a Trover and Coſiverſion of Goods, if the Bill the File After the 
in be That the Plaintiff was poileſs d of Goods at D. and-Joft Record was 


them there, and that the Defendant found them there, and after ac, con- 
wand chem to his own Uſe, wy does not fer forth any Place. of 


in the R ˖ a Place g 0 
Fi . a le 1 e 
the Pa 


P the 7 Place of Cofiveriion 
e ch Pare, aid ter © Vardi br cho Blaine WOheD 


PS — 
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3 it Amendmen tand Jcofails. ; 
tam pra dict us — a8 brought in Camera SCaccarii and this aſſign'd for Error an 
2 A ho ill , By It ail. {Place of Converſion, pet alter -4 
lets Sa- B. B., upan ſhewing this ta the Court, and that the Party or Jury 
„nel, per mere pot decei A das amenden there ; and upon iheu ing this in 
4 99 4 N . 5 1 
4 No r 8 1 caccatiinthe judgment was affirm d without any Amendment 
prædic. T bo , I. ranſciibs Sd Dat GAs 47 


of the Clerk, and it was orde pl. 22. Mich. 15 Jac. 1. Leeſer „ 
| weft.” See F) pl. 20. S. C. 


ER 


4s defendit vim Sg ee way alleged to be but the Default 


8 


Dat RL. 4 -: 285 7 of #7 A Dc;3 S. 5 | | 425 WE * A. pert | 
6. In fe the Record cannot be amended, by Juſtices atfign'd, 4j;e 


n was fald” . It was agreed that a Bill ſued in the Exchequer or before Fuſtices ma 
thar the be amended as well after Challenge of the Party as betore ; per Hank. 


— 4 An d Perſey ſaid that, it may well be, if it has Subſtance. Br. Amend- 
n the Writ ment, pl. 28. cites 2 H. 5 4 e en > 
n 4 WW FX OOTY 4 


— 


e u. dune of thi Patty] Thel. Dig 223. lib 16. cap. C. 8. 53. cites Trin. 2 U. 4 
But in Præcipe quod reddat, that is to ſay Hrit of Entry againſt 4, and in the Clauſe (St niſs fecerit) 
were z, and the fourth was 2 and it was challenged; [but] becauſe it was a ſmall Default, and 


16. Demandant,{had] pray d Leave to amend it before. it was challenged, therefore it was amended; quod 
5 - for che Court 1 that of Cuſtom ſuch Defaults have been amended before Challenge of the — 


Br. Amendment, pl. 35. cices 8 H. 6. 37.— Thel. Dig 223. lib. 16. cap. 6. S. 5. cites Hill. 8 H. 6 
38. S. P. accordingly. | | , 
le 1) ay 


5 '$- "If Nr. , 4 
2 73 1244415 


$ 


3, Tt was faid that the Juſtices cannot amend, their own Default in 
 Fadgtient in another Term; but if it had been in Proceſs, they might 
ive Amended it. Br. Amendment, pl. 46. cites 9 E. 4. 3. | 
9, Ih Scire, Facias as Couſin and Heir they were at Iſſue, and no Cr 
nage was declared, and Exception taken in another Term, and the C/. 
nage was declared in 4 Bill, but theClerk did not enter it, and becauſe ic was 
in another Term it was not amended; but the Fit was, abated aſter Iſſue. 
Br. Amendment, pl. 107. cites, 38 H. 6. 39. 
10. It the Party pleads Quod in nullo of Erratum, yet a Thirg 
amendable ſhall be amended after; per tot. Cur, Br. Amendment, pl. 
F 
II. In Repleyin the Plaintiff counted of a Taking in 7winocke, The 
Defendant avow'd the Taking in Tarnoc ke, abſque hoc that he took in 
Twinocke. The Plaintiif imparPd, and all this was enter d in the Roll 
of Record, and àfrerwards vne'ot rhe Clerks amended the Declaration, 
- and made it Turnocke, and becauſe the Plaintiff had nor join d Iſue, but 
6.4 imparl'd, the Amendment was allow'd ; but if the Plaintiff had reply'd 
Aud an Iſſue join'd and enter d, then if the Count had been amended af: 
ter Iſſue join d, the Court ſaid that they would” Have made ir again as it 
Was at firſt. Dal. 83. pl. 3 1. 14 Eliz. Anon. e e e e 
12. In Waſte tor digging in . the Defendant pleaded: that the 
ueen by her Letters Patents under the Great Seal, granted unto him that 
be thight dig for Mines of Coal &c. and pray d that it might be enter d 
Verbatim, and a Grant under the Seal of the Exchequer. was enter'd, 
whereupon rhe Plaintiff demurr'd, By the Opinion of the Courr, it could 
not be amended after Demurrer enter d. Goldsb. 1. pl. 3. Paſch. 28 Eliz. 
Anon. AI * 1 bbs tk 


* 


Want of 13, It was held chat if a Writ of Error be brought, and doliver d to the 


a 7 4 
£9.40) 


— 
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P . Chief 'Fdftice ꝙ C. BY and allow'd by him under his Hand that afterwards 
Free „ thi/Record cantior de amended by Prothonotary, Attorney, or Clerk of 


ed ro W Ooürt, thoug#'ud Ricord bs enter d upon the Roll, whereupon theWric 
"Erioe'is brought. Le t. Pl. 133. rin 32 Elin C. B. Curtis's 


718 
5 * I. 1 


0 - 8 0 
2 Ny after Cale. ol * 9 - 7 i 2 * 1 x 1 by „ „ 
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ie. W & I.. Nicholas v. Chap Lev. 361. 8 0 B accon 
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\ ſays a Rule was produced that it was ſo done in B. R. between Boynton and 


* 
” 
- 4 . 
* * 


—c 


After 3 Plea enter'd in B. R. the Deſendant may either amen 
bi Pe, br put in a new Plea, as he thall be advifed, at any Time be- 
ore Replication. This was ſaid to be the Courſe of B. R. and made a 
ea 
26. 


Court to be obſerved for the future. Bulſt. 186. Paſch. 10 


bh 15. No Amendment by ftriking ont or alte#ing any Thing, or 1 Bs After De- 


a Matter alleged, can be after Demarrer; per tot. Cur. Bul 20g. 7 the, 
Len 10 ac. in a Nota there. | N hp + - 
| 3 up till De- 


of he joined, and ſo long as it is in Paper, the Parties may amend any Thing without Motion; and 

may alſo amend afterwards, ſo as the Hatter will not much Aeface the Record. Sid 107. pl. 19. Hill. 

eu 7 Car 2. B.R. in Caſe of the Queen Mother v. Somerſham ( Inhabitants.) - 

Wale to ſhew Cauſe why the Plaintiff ſhould not ameny, his Declaration on Payment of 

44d Liberty to plead de Noyo, it was objekte d chat the Defendant had demurr'd, and the Plaintiff join'd 

in Demurrer; and the Roll aftuaily made up; bur the Courr ſaid that this was only a looſe Roll of this 
erm, ard therefore would confiaer it as all in Paper, and accordingly made the Rule abſolute. 2 Bar- 

nard. in B. R. 65. Mich. 5 Geo 2. Pool v Hamerton. | | 

"The Plaintiff eclares, and the dee Nen and the Plaintiff replies, Fan Defendant demurs, 


468 the Phaintiff Joins in Demurrer. The ueſtion was, whether the Plaintiff ſhould amend his Decla- 
tien; und the tł ue Diſtinttidn upon the Debate of the Judges at Serjeant's Inn ſeemed to be this, that 
where there is a Demurrer, if the Cauſe be ſtill in Paper, upon paying of Coſts, and giving the Defen- 
dant Liberty to alter his Plca, the Plaintiff may be at Liberty to amend, becauſe the Pleading in Paper 

in only inſtead of the antient Way of Pleading ore Tenus; and in the Pleading ore Tenus the Re- 
cord was only. in Fieri, and there fore cho" 4 Man had joined in Demurrer, he might come before that 
as emer'd on Record, and pray to withdraw his Demurrer and amend; but after the Pleadings were 
enter d on Record of ihe {awe Term, then it could not be amended or alter d. This was upon the Con- 
fiturion of Ed. 1. which for bids Judges to alter or change any of the Records or Rolls of the Court; 
nd therefore vo Alteration can be made in a Record, unſeſd it be in the ſame Term, whilſt the Record 
Lace to be in Fieri; but out of this Rule we muſt expect all Amendments made by virtue of the 


te of Jeofails; for thoſe enables the Courts to amend at any Time within the Purview of ſuch 
Statutes 8. Hiſt. of C. B. 92 93. 


Iv Qu I arrarte to know by what Title they enjoy Balaſtage of Ships upon the River Thames, it 
was agreed per (ur. that after Plea pleaced the Defendant may amend, without paying Coſts before De- 
mur rer joined, becauſe the T wal is of the higheſt Nature, and as peremptory as in a Mrit of Right; but 
they thoug at he could ot ameud after Demurrer joined. Sid. 54. pl. 21. Mich. 13 Car. 2. B. R. The 


Attorney General v. Trinity-Houſe. 


16. A Writ of Error was brought, and Errors en d, and à Sci. Fac. After In nul- 
iſſued, and before the Defendant in Error joined in Nullo eff Erratum, it lo eſt Erra- 
was moved to amend the judgment, the Entry being the Default of the R „ Ah 
Clerk; but the Queſtion Was, whether the Time for Amendment was not Court was 
pals'd after Errors aſſigned. Refolved by three Juſtices (abſence Hutton) obtained to 
that the Time was not paſs'd, but that 2 long as a Diminution may be al- nend the 
leged, or Certiorari awarded, they may amend. Jo. 9. pl. 8. Mich. 18 rror . 

Tac C. B , fign'd, but 
Jac. . Anon. ; ir Ae diſ- 
Motion for that Purpoſe; for after ſuch Plea, it is never admitted to amend General Errors 5g Mau 
304 Mich. 11 Geo. 1, Bars fly v. Shrimpton. | 


17. In Error of a Common Recovery the Record was certified and enter d 
in the Roll, and the Recovery was pleaded in Bar of the Writ; but the al- 
leging ot the Sen aud Execution of the Recovery was omitted by Negli- 
gence of the Clerk and Counſel, And two Terms after, hier ons the 
Term afrer-Detnurter joined thereupon, the Defendant pray'd.to amend 
it, and urg d chat without Conſent of the other Side the Court might 
aten it, becauſe it was the Default of rhe Clerk, who had his Pattern, 
VIZ. the Recovery betore him, and he had omitted the Senſe of it; and 
Moattagye Ch. J. accorded to it; but upon Information that the Courſe 
of the Court was other wiſe, he changed his Opinion; and all the other 
Juitices agreed, and fo it was not amended, becauſe it was 205 the Negli- 
Lence q the Clerk only, but alſo of ihe Counſel, and perhaps this was the 

w 4 | ___ Cauſe 


318 Amendment ſand; Jcofails.] 
ſe of the Demurrer. And Haughton took a Diſſerence where th 
Clerk does it as Officer of the Court, and where as Attorney of the Party, 4 7 
as a Fha in Bar ; and ruled not to amend it. But they all (aid, that i. 
was a great Dilgrace ot Juſtice that ſuch Cauſe thould be overthroy, 
withour Trial of che Right, but they could not aid it. Palm, 12 
Mich. 18 Jac. B. R. Holland v. Ley. p 

18, No Amendment ſhall be after 1ſue join d, unleſs by Rule of 
Court, but otherwiſe while che Plea is in Paper; but then the other, © 
| ſhall have a longDay. to plead again, and b Colts ot common Courſe 

2 Roll Rep. 266, Mich. 20. Jac. B. R. Coniers v. Coniers. ; 
Het. 142. 19. In Aſſauit &c. the Plaintiff had a Verdict. No Day or Yar yy 
2 8 in the Declaration enter d on the Imparlance Roll, when the Aſſault wa ' 
and Judg- committed, but a Blank left tor it; and the Plaincictt's Attorney by N ight 
ment for the got into the Treaſury, and fill'd up the Imparlance Roll with the Jay 
Plaintiff. — and Year, the Defendant's Attorney having beſpoke of the Prochonota. 
J 39. Pl. ry a Recordatur, which he was to have the next Day, and this Ma 

W ortly v. a , ; - E Ter 
Cavil, &“ being diſcovered, it was mov'd, that the Roll might be made as betore 
burs.P. and refolv'd by all the Juſtices, that it was amendable by the Clerks 
does not ap- ſd as it be not on the Ground ot the Action, until the Recordatur enter 
page * and after by the Court, tor it was only Matter of Form, and the Court 
278 Trin. 5 Ought to amend it it it had not been done otherwiſe. Lat. 164. Hill. 2 


Car 8 C Car. 1, Sir Fran. Worſley's Caſe. | 


adjudged for | 
the Plaintiff Niſi &c. Raym. 53. in Caſe of Herbert v. Paget, cites it as reſolv'd in L4. Sayi', 


2 8. C. 4 Car in C B. that a Record may be amended before a Recordatur enter'd upon the 
oll. | 
If the Bill on the File be with Blanks, or the Imparlance Roll be with Blanks for Dates or Quantities 
et it may be amended 3 the Paper by the Clerks themſelves, till a Recordatur be ordered of the 
erdict return'd on the Niſi Prius Roll, but after ſuch Recordatur it can only be amended by the 
Court, for the Roll lies with rhe Prothonotary to be made up according to the Paper Book till the 
22 of the Verdict be allowed; but if after the Recordarur be ente 'd, it is ordered on the 
oll in ſtatu quo, and then the Court is ſuppoſed to take Conuſance of it in what Manner ir then was: 
and if Clerks might afterward» alter the Roll after Entry of the Verdict, they might amend it * 
the Verdict which is in the Niſi Prius Roll, and which was ſettled bv the judges of Niſi Prius 
and cannot be altered but by the Rule of Court. G. Hiſt. of C. B. 115, 116. | ; 


A Return 20. A Writ of Reflitution was granted, directed to the Lord Mayor 

— and Court ot Aldermen, to reſtore E. to his Place of Common Council- 
man of the City of London. After a Return made and filed, whether 

pus and Cer g . 5 

tiorari for the upon Motion or by the Rules of the Court, it cannot be amended; per 

— of J. S. Roll Ch. J. Sty. 32. Trin. 23 Car. London (City) v, Eſt wick. 

no was | — 

impriſon'd for not pay ing a Fine ſer at the Quarter Seſſions, was filed, and it was afterwards prayed 


that it might be amended; but I Cur. that cannot be after the Filing, and fo the Party was diſcharg d. 


Vent. 336. Paſch. 31 Car, 2. B. R. Anon. 
The Return of a nmitment on a Habeas Corpus cannot be amended after it is filed Gibb 266. 


Paſch. 4 Geo. 2. B. R. the King v. Catterall. 


21. Commiſſioners of Sewers made certain Orders againſt A. which 
were remov'd by Certiorari into B. R. and upon Motion ro amend the 
Return, the Court ſaid it could not be, becauſe the Return was mad? 
the Term before. Sty. 85. Hill. 23 Car. the King v. Apſley. omg 
22. After Verdict for the Plaiaciff in Debt upon Bond, Judgment was. 
enter d Quod recuperet the Sum pro Miſis & Cuſtagiis, where it thould 
be pro Debito predio; but this was ordered to be amended as the De- 
fault of the Clerk, tho” in another Term, the Court having Power over 
their on Entries and Judgments, Vent. 132. Trin. 23 Car. 2. B. R. 
r OY RE 
Ld.Raym. 23. The Court has Power to amend any Fault in a Record during 
Rep. 163, , that Term in which it was entred, 25% it be enter d on the Roll; per 
8. Cow Cur. 5 Mod. 148. Hill. 5 W. 3. B. R. 
The Court, during the ſame Term, may amend any Part of the Roll, becauſe it is in fer, and. 
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c Gammon Law, without the Aid of any of the Starutes. G. Hift. 


. was moved to amend an Officer's Name in 9 and 
to WER Ot fob n ) and make it ( Anthony, ) but becauſe it was upon De- 
murrer, and Part ot the Fact, viz. who it was that took the Cattle, the 
0 held that it was Matter of Subſtance, and therefore not amend- 


Raym. Rep. 3 10. Hill. 9 W. 3. in Caſe of Britton v. Cole. 
the Defendant ſhould join Ifſue, the Plaintiff may amend. 
aer Error brought after Verdict he ſhall amend; or after a Plea in A- 
baremenr," becauſe that is not final; per Holt Ch. J. but not after De- 
nr. Lad. Raym. Rep. 669. Paſch. 13 W. 3. Fox v. Wilbraham. 

26, In a Scire Facias againſt Bail, the Defendants pleaded Payment 
byahe Principal &c. the Plaintiff replied, Non ſol vit &c. & hoc petit 
ud Inguiratur per Patriam E predifti Defendentes fimiliter. The. De- 
2 demurr'd, and the Paper- Book was made a without ſtriking 
out che Words (prædicti Detendentes ſimiliter.) he Court held that 
ir nee Thing ot Courſe for the Party that takes the Iſſue to join the 
Iſſhefor che others, on a Suppolition that they will join in the Iſſue to 
miigtain what they have alleged, and therefore it they will not join 
in Illue dut demur, they ought to ſtrike it out, and the leaving it in is 
a Trick, and therefore the Court gave Leave to ſtrike it out, tho? it 
was in another Term, and after the Cauſe came on in the Paper. 2 Ld. 
_— Rep. 1337. Paſch. 4 Anne, Stevens v. the Manucaptors of 
Hodſon. 5 
29. A Srire Facias recited, that whereas R. had recovered againſt F. 
whereas the Judgment was that F had recovered againſt R. It was 
mov'd after Error brought to amend this, it being only vitium Clerici 
in tot purſuing his Inſtructions. Holt Ch. J. ſaid, if it was amendable 
before a Writ of Error brought, it is ſo after; and the Court held ir 
7 11 Mod. 139. Mich. 6 Ann. B. R. Tulley v. the Bail of 
Vavasſerr. 5 | . 
28. In Debt on a Bail Bond, the Defendant pleaded Comperuit ad 
Diem; It was mov'd to amend the Iſſue, in which the Condition f the 
Bail Bond ts miſrecited, and to make it agreeable ro the Bond, on Pay- 
ment of Cofts ; which was granted accordingly. Rep. of Pratt. in 2 
B. 26. Mich. 11 Geo. 1. Walpole v. Robinſon. 83 | 
29. In Indeb. Atl. the Plaintiff counted as Executor, and laid the Pro- 
miſe as made to the Teftator. The Defendant pleaded the Statute of Limi- 
tations. The Plaintiff moved to amend by laying the Promiſe as made to 
tbe-Plaintiff ; ſed adjornatur. It was objected, that this would alter 
the Nature ot the Action, and that Iſſue was joined, and Notice of 
Trial given, and fo the Application is too late. But afterwards the 
whole Court granted the Amendment; for tho' it varies the Defence, 
N does not vary the Nature of the Action; for it only makes the 

Slaration agree with the Plaintiffs Evidence. Gibb. 193. Hill. 4 
Geo. 2. B. R. the Dutcheſs of Marlborough v. Wigmore, | 
30. A Motion was made to amend the Entry upon Record according to 
the Writs of Scire Facias and Certiorari, and the Returns thereof after If- 
ſus olned upon Nul tiel Record. The Court held, that Amendments 
to be made by Common Law without an A& of Parliament where 
there is any thing to amend by, and therefore ordered the Entry upon Re- 
cord to be amended and made agreeable to the Writs of Scire Facias 
aud Certiorari, and the Returns thereof upon Payment of Coſts, the 


Entry being made imperſectly by Miſpriſan of the Clerk. Barnes's Notes 
of CK. 7. Mich. b Goo. 2 Hampſon o 


4 
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In a 3. Declatation was moved to be amended on giving an! 8 
Er, Le , upon thewing Cauſe ic appear d that Pefendan had l 
© miſcomputed, given a Rule to * in Demurrer, and there fore Plaintiff cannot 3 — 
but Leave on giving an Iniparlance, but on Payment of Cofts he may. Barn - 
was given to Notes of C. B. 8. ich. Geo. 2. Taylor v. Bramble. ” 


amend on OY: us ets | 

Payment of Gifts, tho” Demurrer was join th in the Pa for Argumen R 

„ N 7 Hh f er oe * WA t. Barnes's Notes 
After Demiyerer Plaintiff moved to amend the Declaration, which way granted 


upos 
the Merits of the Cauſe et ng i Qyeſtion upon the ument, but only the Form of Pi... * 
Barnes's Notes of C. g. 14. Paſch. 11 | 274 Pin v. „ | 7 om: of Pleading, 
a Rule for a farther argument, Defendant moved 9 


But where aſter * on Demurrer, and 
1 neceſſary Requiſites to Lach his Diftreſs, the Amendment Was de 


amend his Avowyy by iaſert b 1 
nied, the former Argumem havin _— the Merits, and there not being ſufficient Matter ſer ou; in the 
17 I 


Avowry to amend by. Barnes a C. B. 14 Trin. 11 & 12 Geo, 2. Woodman v. Inwen, 


1 
0 * 


So ns Pro- * 232. In] _=—_ the Defendant avw'd for Rent Arrear, and ſer forth 
bi tion nh a Demiſe of the Locus in quo at 7 I. per Ann. payable Quarterly, and 
menament that 11 J. 48. Was in Arrear for a Year and three Quarter's Rent, and 


d . | 
1 therefore the Diſtreſs was made. The Plaintiff demurr'd generally 
Cauſe in the becauſe na ſuch Sum as 111. 48. could be in Arrear, the Cauſe was put 


Paper bad in the Paper and ſpoke to, and this Miſtake of 111. 4s. inſte 

bow ln rg 121. 58. ing infiſted on, it went off, and now the 6 * 
did. in a for Leave to amend, and notwithſtanding it had been once ſpoken to 
Note there, the Court made a Rule for the Amendment, on paying of Co Rep. 

exes Mich. of Pract. in C. B. 148. Hill. 11 Geo. 2. Horry v. Bant. 


# +37 7 


(I) By whom it may be done. 


—_ variance between the Record of Niſi Prius and the Original 
things which A Record may be amended as well in B. R. as in Banco, being 


are amend” by tit of Error te noved out of the Common.ſAeas, 20 0. 6. 15. 
, and if the Inferior Court does not amend them the Suprrw 


able before 
a Writof | | 
Error are amendable after a Writ of Error 


Court may. 8 Rep. 162. a. 


nN NA. % +, :5:] . 
be amended there and Judgment afirm'd 


Roll os 309 pl 19. S. C. and 8. P. agreed per Cur, 


lenk. 228. pl 87 S. C.——S: C. cited Arg. 2 Ld. Raym. Rep. 1059. 
: 2 N ge! in Zj [dots Bows 4 Space das left for the Coſis not yet taved. It 


Error of a | 
was moved 6 4d for that. the Plaintiff had the Liberty to ger the Coſts taxed and to make the 
Record perfect, it not being yet certified. Per Hale Ch. Baron, if it had been certified it might have been 
amended by Ryle of Court, and if it ſhould afterwards be removed, the Court there mult amend it ; 
at ifa Record is moved out of C. 


fo tant Practice is, into B. R. by Error, and after- 
4 — Ruls of that Court, it mutt likewiſe be amended in B R. becauſe it is in Affirma- 


ward p 
mation of the © Jadgiveot; and therofary favour'd in Law, Hardr. 505. Paſch. 21 Car. 2. in Scacearii, 
Friend v. Duke of Richmond. WW. | 


3. Ta thing be miſentes'd: in an ioferiar Court, Iich In ame 
if a Writ of Error be brought and 


6 r > R""Ini 


| | ide Need 18 w_ into B.R. or B. this ſhall not be 1 . 


—— ———.——————— __ _ . 


Amendment [and Jeofails.] 

rr | — — — — 
Secaul? it is not uſual to amend Records in inferiour Courts. 

— Car. B. R. between Zaylor and Morris, ſaid per Curiani to — old Log 


autant Practice of the Court. 8 
xr +, n | L * able b cat. 
311 6. which gives Authority to amend Records removed out of C. B. by Error for Faults 2 are 
Per Vitiun Scriptorts &c. aud this Srature extends as well in Equity to the Records of other Courts 
. which ee not removed by Error, whereupon it was awarded to be amended, and the Judgment af- 
Co. E. 435 pl. 47. Mich. 37 & 3g Eliz. B. R Vita v. Vita. | 
LA Plaine was levied in London by the Name of Adderby, and the Bail put in by the Name of 1 
but the Declaration was by the Name of Adderly, and all the Recovery {Record] purſued the Declaration. 
After Verdict for the Plaintiff Judgment was given Quod Querens nil capiat per hil lam; but it was 
that this was amendable in the proper Court where the Bail and Declaration was enter'd, but not 
pleaduble nor to be regarded in B. R. Mo 407. pl. 548. Trin. 37 Eliz. Adderby v. Boothby, —— Cro. 
EK: 45% (bis) pl. 5. Paſch. 38 Eliz. B. R. Framſon v. Delamere S. C. the Court thought it only the De- 
taulr of the Clerk which pernaps might be amended here, if the Record were in B. K. becauſe it is but 
the V-riance of one Letter from the Plaint which is tn Nature of an Orit inal ; hut cannot now, the Re- 
<otd not being there, and fo they not lau ful Judges thereof. - Mar. 78. pb 124 Mich. 15 Car. 
out would not giv-.wiv for Amerdments in Interior Cyurts. | 
ta Error was brought in 6. R. of a ſudgment in an Inferior Court, and the Reccrd removed contain'd a 
en which never was made in the Interior Court, but was contrived atter the Writ of Error 
wht. And this appearing o Examination, the Court of B. R. order'd the Town: Clerk to obliterare 


Eno rhiſe out of the Recoid, and afterwards reverſcd the Judgment, 2 jo. 193. Paſch. 30 Car: 2. 
N Harvey v. Holland. . 


$3 57 | | 
* 4 9s in Action upon the Caſe in an inferior Court after Derdict A? 
20 Judginent for the Jlaintiff, a Yrit Error is brought in B R. Fol. 120. 
where the Record 1s certified that the Defendant pleaded Non Atiump- Sin 3” 
fir, & de hoc ponit e ſuper Patriam, & querens, * ſcilicer fr ſimi- C. fl. 142. 
Tier without any Dach through it; lo that this is to be taken for fys chat che 
ſeilicet rather than for ſimilfter, and ſo no Illue; and tho this ought Can 
be amended it it had been a Mrit of Error upon a Judgment in bende che 
Banco, vet this ſhall not be amended, it being cercified out ol an Record is 
inferior Court. Mich. 9 Car. B. R. between Vorris and Taylor, ad- return'd, 


judged, and the. Judgment given in Gravefend Court reverſed „sr 
accordingly, Inrratur Erin. „ Car. Rot. 8 A = 55 oh 
Court of Ke- 


"cord, may amend afte r Juegrert, as well after as before a Writ of Error brougbt; and the Eule of 
Sch Amendment: is a0 be certified by the Clerk of ſuch Inferior Court to the Superior; for tho* the 
a removed by Writ ot Error ard a Mittitur Recordum is enter'd on the Koll; yet the Writ of 
r e ſend the Record in the Stare, and Condition in which it ought to be by the Law, and thit 
corrected, as it ought, front all” Miſprifion of the Clerks ;-for by the Laws they are to correct the 
. of the Clerks before or after ſudgment; and ſuch cor rected Records they are obliged to 
tat the Miſprifions of the Clerks may vot be taken for their Errors ; and if they do thus correct 
the Miſpriſon of their Clerk» after the Writ of Error has been brought upon the Record, it is proper 
ig ſnd up their Clerks, who are the Officers of the Court, and have the Cuftody of the Records, or 
__—__ allege Diminution, and ſend up the Record amended, as it ought to be, or it may be amend- 
ed tn 2 Superior Court, if the other re fuſeth; becauſe ſuch Miſprifions are not to alter the ſudg- 
ment; and therefore the Court that ſuperintends the Inferior Court, ought to correct the Miſpriſions 


, 


ide Clerks of the Court in the Record ſent to them. [EF F | | 
This is here as it is in Roll, bur it ſeems that it ſhould be in the Abbreviation that is to ſay 


ö et) otherwiſe it cannot be any ways taken for Similiter.) : 
ib ae ayes | 8 | to | | 8 | 
. The . Juſtices of C. B. after Writ of Error comes may amend the Br. Error, 
Roll where Judgment was given the ſame Term, and it is enter'd con- * _ 
"ary to the Truth ; for-the Roll is not the Record in the ſame Tem. 
Br. Amendment, pl. 32. cites ) H. 6. 28. | 
6. Note that every Bill in the Chancery and elſewhere of Debt between 
2 Party, by Courſe of the Common Law there ſued, ought to have 
Ae County or Guy where the Cauſe ariſes in the Teſte or Margin of the Bill ; 
"and becauſe Bill was put in which wanted it, therefore it was amended 
and in azother Court, viz. in B. R. quod nora. Br. Bille, 


. TEL: 


5” 4. (4 _— 


Sy 


4 - þ EY , * © 
4 35. cites 2 R. 3. 12. 
bY; 5 ASS” gs.) wk 4 1 
; th — ES by - * | | | " * 
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— 


J. If the Sheriff or Clerk makes Miſpriſion in the Return, Entry, or 

the like, the Court may make 7h1s Clerk or another Clerk to amend ic 

And if the Sheriff be after removed, or dead, yer they may make the 

New Sheriff” or his Clerk, or the Old Sheriff, if he be alive, to amend it 

by the Statute; quod nota, Br. Amendinenc, pl. 9. cites 33 H. 6, 42 

* * and Go ATE TFT | 

8. A Writ of Ae was amended in the Exchequer-Chamber bef 
annum Aries Juſtices ot Aſſiſe tor Salop. Br. Amendment, pl 
2. cites 3 E. 6. | 

7 Di 4 brought in che Ex chequer- Chamber to reverſe a | udgmenc 

2 a Certiorari to remove rhe Record; che Error aſſign'd was, that tue 
Declaration on the File and the Roll varied as to the Number of Cloſzs ; the 

Court ditter'd as to its being amendable or not, but the Rule of Court 

was, that it it be amendable, the Judges in the Exchequer are to di- 

on the Amendment of it. 2 Bulſt. 149. Mich. 11 Jac. Ewer v. Chan. 

ain, 5 

Palm. 198. 10. A Writ of Error was brought to reverſe a Judgment given in 
299 200. C. B. and after a Certiorari and Errors aſſigu d, they in C. B. amended the 
bK Record. And by the whole Court (Crooke only abſent) they cannot do 
to be 8. C. it; for after a Trauſmittitur, they have not the Records before them. 
notwith- And Barckley ſaid, that the Difference ſtands betwixt C. B. and B. R. and 
ſtanding the Fer wirt B. R. and the 8 For the Record remains always in this 
br 6 Court notwithſtanding a Writ of Error brought in the Exchequer. 
and ſee there Chamber; and therefore we may amend after. Wherefore the Gor 
theſe Points ſaid that if the thing were amendable, they would amend. Bur the 


And Gro] Court of C. B. cannot. Mar. 72. pl. 109. Mich. 15 Car. Anon. 
631. pl. 5; Hill, 79 Jac, B.R. Maſon v. Fox, Stephenſon and Thorpe, ſeems to be S. C but the Pin 
as to the Time of the Amendment does not appear there. 


- 


. 11. A Plea was Puis darrein Continuance pleaded at the Afjiſes, to 
which the Plaintiff demurr'd, and the Plea being certified on the Back 
of the Poſtea, the Plaintiff gave a Rple to join in Demurrer, which De- 
8. P. does fendant refuſing, he enter'd Judgment. The Court held that the Plea 
not appear. could not be amended here; but might, during rhe Aſſiſes, be amended 
before the Judge of Niſi Prius. Freem. Rep. 252. pl. 267. Paſch. 168. 

Abbot v. Rugeſley. | 
12. What is wot amendable by the Clerk without Order of the Court, 
if done by him; and if according to Law, the Court cannot alter, but may 
uniſn him. Skin. 46. pl. 18. Paſch. 34 Car. 2. in Caſe of Birch and 

ingen. 

13. Miſdoſmer was in a Writ, and in all the after Proceedings, as 
(Weſtly) for (Weſtby.) On Motion the Cur/itor was order'd to attend, 
who ſatisfied the Court the Inſtructions were right, and fo they order d 
the Original to be amended in Court, and this without any Applicarion 
to Chancery, or Order from thence, and they amended all the Proceed- 
ings after. 2 Vent. x52. Hill. 1 & 2 W. & M. in C. B. Weſtby's 
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ts btn - | 2 : q | 
70 K How, and what is to be done in Order thereto. | 


af 
1 
J. 


1 Here Variance is, the Clerk who writ it, or the Sheriff who re- See (B) 3. 4 
* turn d it ſhall be examined, and upon this ſound it thall be a- 5- 6. 
mended. Br Amendment, pl. 67. cites 2 E. 4 7. 

2. Miſpriſion of the Clerk ſhall be amended, as in Debt upon an Ohli- 

gation, it the Clerk of the Chancery has the Obligation, or a Copy of it, and 

aries from it, there upon Examination of che Clerk it ſhall be amend: 

ed. Br. Amendment, pl. 18. cices 22 E 4. 20. LS 


4% £\ 


- 
1 * 


18 - 
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— 


0 Amendment by Statutes of E. 3. H. 5. and 2 


I. 14 E. 3. cap 6. Enifs that y the Miſpriſion of a Clerk in any In Detinur of 
Place whereſoever it be, no Proceſs hall be annulled or diſcontinued by Miſtake, 3 li. jv 


is writing one Syllable or one Letter too much or too little, but as /oon Writings 


gs the Thing 1s percerved by * Challenge of the Party, or in other Manner, it ed. 
Hall be haſtily amended in due Form, without giving Advantage to the Par- in the Cones 
ty that challenges the ſame becauſe of ſuch Miſpriſion. ne. * — 
* ot ” j , j was r 


all the Proceſs was diſcontinued not withſtanding this Statute, which enacts the Proceſs ſhall be amended. 
$ Rep. 157. a. cites 15 E. 3. Amendment 58. 

In Precipe quod reddat by John Martel of Sleford, they were at Iſſue, and in the Venire Facias Slefrud 
was omitted, and the Jury pais'd for th: Demandant, and this Matter was alleged in Arreſt of Judg- 
ment, and ir was amended by the Srarure of 14 E. 3. Zr. Amendment, pl. 50 cires 39 E. 3. 21. F 
age of: the Manor of Tybynry-brooke, and the Writ vas of the Manor of Tybynry and (brooke) was 
deft out, and the Opinion was, thet it may be well amended, and yet the Statute ſays, where Syllable 
or Letter js ton much or too little in a Word, but if part of the Word be wanting, the Word is 
. watting. Br. Amendments, pl. 18. ci es 40 E. 3. 34. 7 
Miſpriſion of the Clerk, where he made Merit of Execution of 100 Pounds, where the Roll as but 100 
Man,; and per Thorpe, the Plaintiff ſhalt not have it, * (but) till ioo Marks are levy'd. Br. Amend 
ment, pl. 25. * Br. Elegit, pl. 2. cites 44 E. 3 10.8. C. and with the Word (but.) 

| Treſpaſs by Executor, and Damages tax d by Inqueſt to 1001. and the Proceſs was continued between 
ſuch a one and another Executor, and the Roll as 1095 where it ſhould be 100 J. and it was chal- 
lenged for Diſcontinuance, & non allocatur ; but the Proceſs was amended, and Judgment for the 
Plaintiff, Quod nota. Br. Amendment, pl. 24. cites 45 E. 3. 19.— Firzh. Amendment, pl. 52. 
cites S. C. 8 C. cited 8 Rep. 157. a. f 
gx this Statute the Juſtices had Per on Challenge of the Party to amend the Proceſs where 
[-- lerk had miſtaken one Syllable or Letter, and the ſudges afterwards conſtrued the Statute ſo 
avourably, that they extended it to a Word, but they were not ſo well agreed, whether they could 
malte theſe Amendments as well aſter as before Judgment; for they thought the Authority touchirg 
tat Place: was determined by the judgment; and thetefore to put an End to the Diverſity of Opinions 

„H. . cap; 4. it is declared, tht the Judger ſhall have the ſame Power, as well after as before 
_ Judgment, as long, as the Record in Proceſs is before them; and this Statute is confirmed by 4 H. 
1 3 3- with an Exception, that it ſhall not extend to Proceſs on Outlawry. G. Hiſt. of C. 


A Raym. Rep. 669. Paſch. 13 W. 3. it was ſaid Arg. that thoſe Words (Challenge of the Party) 
. mites; th It Ch. | contra, that Challenge of the Party is for Arreſt 
. Salk 50. pl. 21. 8.P. in &C-by Hole Ch. J. accordingly, thy 


2. yo H. 5. cap. 4. The Juſtices before whom ſach Plea or Record — 


is: mide, or ſhall be depending, as well by Adjournment as by way of Er- , enden 

= or otherwiſe, Hall have Power to amend ſuch Record 09, as as Fug 
| | 2 Ka? 4.4 ment, whic 

0 | afrer Fudgment as before. ** 2 


nexde ge, for then the Party hall ſe the Adoantage and ſo it ſeems here, that where Mn of Error 
ig fioes to the Party, i thal not be taken from him, Br. Amendazents, pl. 47. cites 9 E. 4. 14- 


they 


ment (and"Jeufiins.] 


They. may artiend Miſprifiew as well after Judgment as before upon Examination of the Steriff & g, 
122 pl. 47 cites K 4 14 $A a if Br 
Record may be | after Hindi, and after Judgment. Br. Amendments, pl. 6-. cites 2 E 4 


Bur in Chancery of Debt, leaving out the County in the Margin Was amended after Verdict, and in . 
other Court. Br. Bille, pl. 35. cites 2 KR. 3.12. - | 


* * rg. T7 
- + 
- 


Error was © 3. 4H 6. cap. 3.  Enafts, that the ſaid Statute of 14 E. 3. cap. 6. 1,4 
| brought to alſo the wy 9 H. 5. cap: . ba hold Strength, turce, and Ecfedt in 
reverſe Out- every Recurd 4 © raceſs 0; the ſame, a8 well alter Judgment Elen upon 
Wii of a Verdict paſſe as upon a Matter in Law pleaded, proviacd not to ee 
Dee, which o Records and Preceſſes in ii alis, nor whereby any Heron jhall be yi. 
—_— la d. | | 144 | 

1 het the Capias was accordingly, but the- Hias, the Pluries Capias, and the Exigent omitted the I 
(Knight) and this was for Er or, ard by the Opinion ot the Court it may be amended by the 
Stat. of Leiceſter, as well after the Record is remov'd for Error as before. Br, Amendment, bf z 


cites ) H. 6. 27. Br. Variance, pl. 60. cites 8 C. * The Year Book ſays this Stat. 1, 1; 
made 3 H. 6. but it ſeems to be 4 H. 6. 3 by the Words cited. 


In this Stat. 8 Hen. 6.cap. 12. S. 1. For Error in any Record, Proceſs, or Wir. 
. 755 that rant of Attorney, * Original Writ or Fudicial, Panel, or Return, in any 
- is 21 Places raſed or interlined, or Diminution found in any ſuch Record c. 
ally expreſs- which Raſings Sc. at the Diſcretion of the Fudges of the Courts, in which 
ed, but the the ſaid Records and Froceſs, by Writ of Error or otherwiſe, be certified, 
S do appear ſuſpected, no Fudg ment nor Record ſhall be reverſed or annull:a, 


Power by this Stat. to amend Mrs than they had before, but after that Judgment has been gixen 
&c. Thel. Dig. 224 lib. 16. Cap. 6. 8. 7. | if 2 1 
Tho the Statutes (mentioned before) gave the Judges a greater Power than they had before, ver ir 
was found that they were too much cramp'd, having Authority ro amend nothlug but Proce/;, and 
they did not conſtrue this Word in a large Signification, to comprehend al} Proceedings in Ke! 
and Perſonal Actions, and in Criminz] and Comm.n Pleas, but confined it ro. the Meſne Proceſs and Jury 
"Proceſs ; wherefore to enlarge the Authority of the Judges, this Stat. 8 H. 6, cap. 12. gives then 
Power by them and their Clerks to amend what they ſhall think in their Diſcretion to be the Mii. 
priſion of their Clerks in any Record, Proceſs, and Plea, Warrant of Attorney, Writ, Panel, or 
G. Hiſt. of C. B. 89. 

There are only two Statutes of Amendments, viz. the 14 E. 3. and 8 H. 6. the reſt are reckon'd to 
be Statutes of Jeofails, and not of Amendments, per Powell J. 1 Salk. 51. pl. 14. Mich. 3. Ann. B. R. 
in Caſe of the 2 v. Tutchin. And Ibid. he held that the 8 H. 6. was only to inlarge the 
Subject Matter of 14 E. 3. and that 14 E. 3. extends only to Proceſs out of the Roll, viz. Writs that 
iſſue out of the Record, and not to Proceedings in the Roll itſelf; but that the 14 E. z. extends 
not to the King, becauſe of theſe Words (Challenge of the Party.) And the Stat. 8 H. 6. has alway; 
been conſtrued in Imitation of the Act of E. 3. and the Exception in the Stat, of Hi. 6. was only 
Ex abundanti Cautela ; anf al] Judges and Sages of the Law in all Ages have taken it not to extend 
to the Crown. And the Caſes on the other Side are not to be relied upon. 


8 2. The Judges of the Courts, in which any Record Ec. ſhall br, 
Fall have Power to examine ſuch Record Ec. and to amend in Affirmunce 


 , of, Judgments, 4% that in their Diſcretion ſcemeth to be Miſpriſion ol the 

_ | Cle K, except Appeals, TuditF ments of Treaſan and Felonies, and Oiau- 
ries of the 2 and the Subſtance of proper Names, Surnames, 4 Ad- 
ditions, left out in original Writs, and Writs of Exigent, according to the 
Katute 1 Hen 5. cap. J. and in other Writs containing Proclamation; 
and if any Record &c. be certified defeQive, otherwiſe 7 according 0 

| the rearing” which thereof remai net h in the Places from whence they be ca- 
tified, the Parties, in Affirmance of the Fudgments, ſhall have Advantage to 
allege Variance betwixs the ſame Writing and the ſaid. Certificate ; and, 
that being found and certified, that ſame Variance ſhall be by the Fudges 


0s: e ee la the ff D 

1 . If any ſuch Record Cc. Sal! be exemplified in Chancery, and 
4, _ »» ſuch Exemplification there inrolled, without any raſing, then for any Error 
eu in the ſaid Record Sc. contrary to the ſaid Exemplification and In- 
|  roltment, there ſhall be no Fudgment reverſed. 


— 


** 


a a_ A ro... 8 7 


5. 8 Ha, 


Amendment ſand row" FEED 


n Hen. 6. cap. i5. The Fuſtices befwe whom any Miſprifion or De- Qu 
Bult „ball be foi ound in any Records and Proceis hanging befor 


Sheriffs, Coroner «, Bailiffs, or any other, by Miſpri 2 r of not. See 


"he Sheriffs Ec. Aal have Power to amend ſuch I s and Miſpr prifions I 


their Diſcraion, and by Examination fr oh, by the Fuffices ; 
ee not to wars to Wales, nor to Proceſſes je. Records of Outlawries c <q 
8 and Treaſons. c 7H s ci 
it ſeems 


"that iris of Force notwithſtanding this Proviſo. Thel. Dig. any. ith, 16. cap. 6 S. 9. 


For turther Explanation of theſe Statutes, fee the proper Diviſions un- | 
der this Head. 


1 — — 


(M) Statute of 32 H. 8. cap. 30. 


6. 32 H. 8. cap. 30, Enads, that if any Iſſue be tried by the Oarh As the Sta- 


rutes before 
of #2 Men, | only extend- 


ed to what the Juſtices ſhould interpret the Miſ, pri fion of their Clerks, and other Officers, it was found 
2 Experience, that many juſt Cauſes were overthrown for want of Form and other Failings, not 

a bo thoſe Statutes, tho” they were good in Subſtance ; wherefore for the further Relief of vitors 
wo / Re was made. G. Hiſt, of C B. 89. 


A Judgment by Nihil dicit is not within the Intent of the Statute of Jeofails, which ſpeaks of Ver-. 


diets; tor this ſhall not be ſaid a Verdict; for a Verdict is that which is pur in Iſſue by the joining 
A the Parties; agreed per Cur. Goldeb 49 pl. 9 Paſch, 29 Eliz. Anon. 
ment given upon a 1 . 1 is not aided by the Stat. of ſeofails as it would be if given on 
te erdict. Cro. J. 211. . Mich, 6 Jac, B. R. between Beecher and Shirley. 
t aids. not N aller Failure 4 Record on Nul tiel Record pleaded. 73 J. 303. 304. 
11 Rep. 7. a. b. 8. a. cites S. C. ane. ac- 


pl. 5. Trin 10 Jac. B. R. Miles v. Pratt. 
Bk 


. | 
This Statu e does not help imperfet Verdifts. Arg. 2 Le. 196. in pl. 245. cites this Caſe, An Information 


Was ht againſt 3 for Entry into a Houſe, and 100 Acres of Land in S. he pleaded Not Guilty, 
hut the þ iy kim guilty as to the o Acres, but ſaid nothing as to the Houſe, whereupon Error was 


brought, and ſudgment reverſed, ſays it NA great Caſe argued in the Ex-:hejuer, and was Brache 8 


Case, and Coke, who cited it aid, that it was not a Diſcontinuance, but no Verdict for part. 
Gat, ” es. cites 8. C. | | 


* the 


the Party Plaintiff. or Demandant, or for the Party Tenant or In Præci- 


fault, and the Iſſue is found againit the Huc bee, and Judgment is given againſt him, he + may have 
Writ of Error notwithſtanding the Stat. 32 H. 8. cap. _ "by all the J 1 5 ot C. B. For the Sta- 
tute does not provide for this Caſe. For the Voucbee is 1 * Pudel or Demandant, Tenant or 
Defendant. And. 26, 2-. pl. 60. Anon.——— Bend]. 37. pl. 67. Mich. 1 & 2 P. & M. Anon. S., C. 
e Mall have a Writ of Error Kelw 207. ol. 5. 8, C. in totidem Verbis 8. C. 
14 Rep 6. b. Hob. 281. 8. C cited by Hobart ch. J. ſays, that he does not very well phe 
© Ovidion in this Caſe, for he ſays, ſurely the Vouchee is a Party both to the Suit and Ifluc 
d the. Common Law, (iich is the Mother and Patron of Reaſon to a Statute) allows him 2 
55 a Releaſe from the Demandanrt as well as the very Tenant; but he is no Party to the Orig — 


fit, which, he ſays, is true that originally he is not, but by Subſtiruti on of the * —— by 
, and he may plead'in e tho” h 
not e Pleas. p Ne FY Tha Pena: ſays, 


x". extort the n of the Tenant, — 
intiff or Demandant g * not ſayi 


rty Teriant or then w wy; not the 3 fg the Tenant or = 
3:4 to anſwer the x 1 of rather than reſtrain the former 
1 . ee e N 44: p ts 
W learly bar d. 
1 * f 


A e lack of Colour, infulſicient Plexding or 3 TS. 
Aw: Meter; ibs - Record, as Writ, Cass, Replication, Re 
2 this was Laute 0 en Rr" the bare ck Tn 5 2 
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1 Error as otherwiſe, or in the 2 the ſ⸗ Jane made by yen 


Dqandant, au any Caurts of Record, Judgment ſpall be given, quod. red-. 


t one is; 
youched, who enters into the Warranty and pleads to Iſſue, which is misjoin'd, or other like De- 


n 32 r 
. 
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Amendment lanu gcataus. 


In Writ of * Ae Mifcoorimuance or Di 


ontiguance, or'* Miſoonve) iug ot Proceſo, 


An 
ment was given accord. 
y of ich; 2 & 2, Eliz B. K . 
omerſal v. Gomerſal, -Godb. 55. pl. 69. S C. and 8. P. argued, but no judgment. "h 
194 I. 245. SC. in totidem Verbig—— 7 ard; 337 pl. 6. Tr. is Cox; 2. m the Exchequer in Caſe 
Workman v. Chappel, a Difference was taken that where a Plea is pleaded to the Il hole (us in the 
1 Caſe there and is 1 1 thets vughn to be a Repleader; Ou here the Plea was plcaded 15 
art only as in the Caſe Cited 11 Rep. in Heydon's Caſe, and ſo was a Diſcontinuance, it is holpen by 
the Statute after Verdict. 3 
In Replevin, the Plaintiff was Nonſuit after Evidence and before Verdict, but the Jury gave a Vera;4 
for the Damages; but the Court held that this Verdict for the Damages is but in Nature of an Inqueſt 
of Office, and therefore is a Diſcontinuance not _y either by this Stat. or that of 18 Eliz. a Di. 
continuance aftea Verdict would be. Cro. E. 339. pl. 4. Mich. 36 & 37 Eliz, B. R. Ireland's Caſc.— 
Cro E. 412, pl. 2. Mich. 3: & 38 Eliz. B. R. cites Buſty v. Ireland 8. C. and the S. P. was cid there 
accordingly, Courtier v. Barret. 5 8 
This Starute helps all Oiſcintinuances as well after Verdift as be fore; Per Gawdy and Fenner J. Ciro. 
E. 489. pl. 5. Mich. 38 & 39 Eiiz. B. R. in Caſe of Halman v. Collins. Cro E. 320. pl. 8. Paſch. 
7 Eliz B. R. in Caſe of Walſh v. Wallinger, it was held by the Juſtices that a Diſcontinuance after 


erd & is not help'd by any Statute.— Cro. C. 236. in pl. 17, Mich. 7 Car. B. R. faid e contra Arg 
and ſcems admitted by the Court. | 
- Trefpdſs. The Venire Facias and the Pannel were wanting, but the Diftringas Jurat, and the Panel 
annexed to it remain d; it was adjudged to be help'd by the Statute. Cro. E. 259. pl. 43. Mich. 33 & ;4 
Eliz. B. R. Welſh v. Upton. Y 7 | 
In an Action of Battery and I ꝛunding, the Defendant juſtified as to the Battery, but ſaid Nothing as to 
the Waunding ; the De fendant had a Verdict and Judgment, becauſe it was ge a Diſcoutinuance upon 
the Point of Wouoding, which is holpen after Verdict. Hob. 187. pl. 227. Mich. 11 Jac. Freeltone v. 
Bowyer. G. Hin. of C. B. 128. 129. 8. C. . 80 . 
In Treſpaſs for ent rug imo hit Flouſe and his Gloſe, the Defendant juffiſſed; the Plaintiff replied and 
traverſed as to the Hanſe, but ſaid Nutling as to the Cloſe, and found for the Plaintiff; Bur per tot. Cur, 
udgment ſhall be for the Pleintiff for that Point u hich is found, and the Diſcontinuance for the other 


v. Gloſſom 8. P. Windham J. faid it is a Diſcontinuance in Pleading, and that is help d by the Statute ; 


Lis. 
Part was Copy old; and if ſo, then the Defendant is < 


Free by A 
e $7684.87. ce C 


no Day vas given to the Parties, nor any other 
Iſſue tried. Upon a Writ of Error brought in B. 
d only Diſeontinuances of Pleas or Proceſs, and not 


ſhall be conſtrued to pxt4 all 
e f arts bade 2205 Need 


cen, 


Acht 


and that | t ſuch 

ange. | ee by Statute to. be, recover itz any Court o | 
whi | ſe at We and the Cours 
at Weftr ich the King's Attorney-General attend“, 1 Salk. 177. pl. 2. Trin..;3 W. X 


4 Mod. 86. Hill. 3 & * & M. the S. C. ard the * 


2. 
+ * 
8 


* - 9 
11 Pa 
- 


FI _ „ a " ——_—— — E 
Im. — 


Amendment ſand Jeoffils.] | 


"TR — MEFS TEAS 2 
"mod | I 8 1 2 TW” 8 — — 
e that D Continuance of Proceſs or in Plading was help'd by tſte Stare ; but where q Le is 
ortnucd ard out of Court, as in the Beginning of this Reign, for not holdidg of Hillary - Term 4M 
Cauſes were then diſcontinued, w hich could not bg aided by uny 6:atucc,of jeotails, withonr a parricy - 
of Parliarent for feviving thoſe Cauſes and Proceſs ——Carth. 206.8. C There was n Dies 
% Tor any Court return'd to be held in a Quarter of a Year together; bur the Retire: was, that ſuch 
4e long after the Puuries came into Court, & ſuperinde &c. But per Cur. This being after 2 
Veit Dee i cured by rg Stat. of Jeofails, ' which Statutes do ex end to inferior 
Courts of Record. | a . 
8ofon abd Phyler, where a Diſcontinuance was aſſign d for 1 0 2 ict udgment in the 
Ge che City of Exon, and the Judgment was afhrm'd in bot K t "ho pr Arg. that 
theSrar. of ſeofails do not extend to aid Courts Baron. Show. Parl. Caſes 69. in Caſe of Smith v. the 
Dean and Chapter of Paul's and Rugle. 
* Conſpiracy againſt ſeveral, who leaded Not Guilty, the Plaintiff took one Venire ucias againſt all Where 
at he might have ſeveral Venire Facias's, and the Sheriff did not return the Frit, by which the Pla. - 
HF took ſeveral Venire Facias's againſt them, and after the Jury paſs'd, this was good Natter in Atreſt 
of Judgment before th. Statute of ſjeofails made Anno 32 H. 8. but now ir is not material aftec 
Verdict upon Iſſue by this Statute. Fr. Repleader, pl. 40. 
*An"Tnform1con. upon the Statate of Vſury was commenc'd in C. B. i Subpzna, and upon Iſſue joinꝰd it 
w found for the I-to-mer. ſt was moved, that the Court is not to hold Plea by Proceſs of Sub- 
pena, but by Original, and, that this is nor aided by the Statute of Jeofails ; for this is not a miſ- 
convey ing of Proceſs, but 2 diſorderly Award thereof; beſides, it is ot alleged in the Declaration 
whour, ner to <when', nor where, nor koxs much Money <vas lent, nor againſt the Form of what Statute, and 
yer Juegment was Nees for the Plaintiff, And * pl. 122 Mich 16 & 17 Elis. Topcliff v. Waller. 
. 236 b. pl. y. S. C. achudg .d. — Hendl 251. pl. 269. 8. C. with the Objections, and ſays, 
that the Proceſs in this Cafe is no more miſconvey'd than if a Petit Cape ſhould be awarded I a 
Helens, or a Diſtre or Attachment in a Real Action, and that theſe Diſorders were never meant 
to. be remedied by the Statute. ———Benrdl. in Kelw. 214. 4. b. pl. 29. S. C. with the ſame Objec- 
tons in French. © A TAY > TS 
Error of a ſudgment in FjeEtment in Angleſey, becauſe the Yentre was quorum quilthet habeat 4 ). 
Whereas the Statute of 27 Eliz cap. 6. extends not to Wales, It was the Opinion of the Court, it 
wasno Fault ar Common Law, it being for the Benefit of the Parties to have the better Trial, 
ann ir it de a Fault it is help'd by the Statute of Jeofails 32 Hen. 8. For that extends to all Courtsof 
Reeords, © Cro. E 257. pl 32 Mich. 33 & 34 Eliz. B. R. Morris v. Thomas, 
_ *Error of a Judgment in Debt, that the Henire was awarded upon the Roll Trin. 28 Elix. returnable 
Mich."38 & 29 Eliz. and the Trial was by Niſi Prius 4 July before the Return of it. It was the Opini-- 
on of the Court becau'e the Jury is taken before the Return of it, and ſo without Warrant, it was 
JOS, ol helped by the Statute, Cro. E. 237. pl. 33. Mich. 33 & 34 Eliz. B. R. Calthory v. 
rd.” | | 

In Trover after Verdict for the Plaintiff it was mov'd, that the Bifringas <vith the Niſ Prius bore 
tht ſaw” Date with the len. Fac but ruled that it was aided by Stat. 32 H. 8. Mo. 623. pl. $50. 
Mich: 22 & 35 Eliz. B. R. Gumbleton v. Grafton. | 
*Wiſeemutyance of Procejs is, where one Writ is awarded in Place of another to an Officer that ef 
"Right oughr net to execute thet Proceſs, and he returns it. This is helped after a Verdict by the 
Statute; But if a Writ be awarded to an Officer who ought not to execute that Proceſs, and he returns 
It, this is a Mif trial and not help'd by the Statute, and Warburton ſaid, that Dyer, folio 367. (pt. 94] 
tothe contrary is not Law. Brown). 134. in Caſe of Cradock v. Jones. | 5 Vita rr) 


Ibid. ſays the like judgment was given this Term in a Writ of Error between 


eck of Warrant of Attorney of the Party againſt whom the Iſus in. Treigal, 
all be tried, pk, | . * — 
/ Et HE e 
1 Higgins attornatum ſuum, and this being aſbgn'd for Error, the Court held it No Appearance: 
or there may be diverfeAttorneys pamed Higgins; But Wray ſaid if there vas any Warrant of Attorneys 
and his Name appears there it may be amended, but not as it is. Cro E. 153. pl. 32. Mich. 31 K 32 
H. B. R. Hill. & af v. Mallet —— Le. 176. pl. 246. Tempeſt v. Mallet S. CcCcCœ 
This Statute tho” nuch more extenſive 5 the other, and rho! it very much enlarged the Autharily 
ef the Judges in Amendments in N iſtakex, yet it remedied wo Omiſſion but one, pix, that the Parig i awn 


left in not fling lis ccun Nurrant ſuculd nat after Verdict prejudice the Right of the Party that had;pre- 
I'd; — to remedy tlie Ones which the 22 Party age be galt) of! as well as the 
er Side the Stat. of 18 Eliz cap. 14. was made. G. Hiſt. of C. B. 89. go. f 


171 


CL 


/ SSD 7 i 
Or other Negligence of the Parties, their. Counſellors or Attornies, - TN 775 
An . in ele Record ana-, if be was Huibandnan the Day of the Vin or nor | 


def Nif Brice wanter theſe Words (Die brevis) and yet the Juſtices took the Verdict, if he wn 
| vn. the Day of the Writ; and at the Day in Bank, the Plaintiff would ny! poem ob 
2 ring to the Roll, which was well, and w | N For as here 11477 "os 


ces of Nis Prius was without Warrant, becauſe it was n if it 
wow by the Stat. of \ "4 rape $ H. 8. it ſeems that it is; For it is get the Defaule of the Party His At - 
| dor Counſellor -" But the Default of he Officers.” r. Amend „ 4 92, ces in 
f 1. 7 * l . 15 P „ 7 74 «as 17 ** , , n * * * ** by 44 1 . 4 ; * n 
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3 . 


If any De- the * ent (hall fand according to the ſaid Verdi; 
cakes 411 Fudge Hal 1 HIT 1 ſau ” without Re. 


the Count, that the Plaintiff bas no Cauſe of and if a Verdj& and Judgment i, g 
== A Original for the Plaintiff, yet the Defendant ſhall have Writ of Ero, . — 
Starate, and theſe Defaults are not remedied by it. Bendl. 37. pl. 6). Mich. 1 & 2 P. & M. A, 
And. 27. pl. 60. S. P. ——— Kelw. 207. . pl. 5. S. C——Burt ſee 18 Eliz. Cap. 14. 


Anon A 


(N) Statute of 18 Eliz. cap. 14. 


The Want of 1. 18 Eliz. cap. IF ay Verdict of 12 Men or more ſhall be given in any 
He Armis 14. ect. 1. Alion in any Cours of Record, the Fudgment thereupon 
was reſolved 2.11 not be ftay'd or reverſed by reaſon of any Detaulc in Form, or Lack of 


Brod — Form, touching falſe Latin, or Variance from the Regiſter, or other 


not Sub. Defaults in Form in = Writ Original or Fudicial, Count, Declara- 
or 


ſtance, and . - . . em - 
vided by this tion, Plaint-Bill, Suit, and ; : 
Statute, Cro. J. 130. ſays a Precedent was cited of Trin. 23 Eliz. Rot. 523———-S. P. held ac. 


cordingly per tot. Cur Cro. J. 443. pl. 8 Mich. 15 Jac, in the Exchequer-Chamber, Taylor v. 
Welſted.— 8 P. accordingly per tot. Cur. Cro. J. 526. pl. 1. Paſch. 17 Jac. B. R. Willis v. Neil. 
der. 8. P. and tho' it was in the Writ, and in the 2d Declaration, yet being omitted in the firſt De- 
claration, is Matter of Subſtance, and cannot be amended; per tot. Cur, Cro. J. 536. pl. 3. Tria. 1; 

ac. B. R. Ford v. Ford. 2 Roll Rep 107. S. C accordingly. Cro. C. 407. pl. 7. Paſch. 11 

r. B. R. S. P. accordingly, Mayo v. Cogſhil l. So in a Scire Facias on a Recognizance for the 
Good Behaviour, the Judgment was ſtay d after Verdict, for want of Vi & Armis Cro. J. 412. pl: 12. 
Mich. 14 Jac. B. R. The King v. Hutchins. 

The Meaning of this is, that the Gift of the Action muſt be ſubſtantially alleged; but any other Gircym- 
fances relative to that Action ſpall be ſwppeſed by the Verdi# ; for it was not to the Intention of the Statutes 

rfe&tly to deſtroy the Allegita ; for this would have ruin'd all Proceedings in the Courts of Juſtice; 
ker the Deſign was to cure any Inſufficiency that was not of the Eſſence of the Plaintiff's Action. 
What is Subltance, and what nor, muſt be determined in every Action according to irs Nature, ard that 
ſeems properly to be rhe Eſſence of Action, without which the Court would have no ſufficient Grounds 
to give Jud t. in the ſame manner; that is of the Eſſence of a Plea, where the Court has ſufficient 
Ground to diſmiſs the Defendant on ſuch Plea formd for him. G. Hiſt. of C. B. 97 | 

After Verdict and Judgment for the Plaintiff in EjzeAment, it was aſſigned for Error, that upon the 
Vanire Facias is return'd Summonitus eft, where it ought to have been Attachiatus eft ; ſed non allocatur, 
being only Matter of Form, which ſhall not hurt after Verdict; and Judgment was affirmed. Cro. C. 
90. 1 pl. 13. Mich. 3 Car. in Cam. Scacc. More v. Hodges. 


Plaint was enter'd againſt Francis, and the Proceedings were againſt Jobn; per Roll Ch. J. it is not 
good; for a Plaint is in Nature of an original Writ, and therefore if that be erroneous, it cannot be 
Ip'd, though after a Verdict, und Judgment niſi Cauſa, Sty. 115, Trin. 24 Car. Brereton v. 
In a common Fer, in Debt by Confeſſion Attachiatus fut was by Miſtake enter d in/ead of um- 
; tho the Court at firft made ſome Difficulty, yet ord they made a Rong to amend 


of Pract. in C. B. 9. Trin. 1 Geo. 1. Rayner v. Arnold. 
KA 2 16 & 17 Car: 2. cap. 8. 36: ew 


8 * 
© 


2 


momitus fuit, 
the Record. 
#* to the Want of Vi & Armis, 


Or for Want of any Writ Original or Judicial, 


- „ . 


z 


was awarded in the Exchqwey, dnd returned,” 2 Diſtriag as Jaratores was awarded, where it ought to be Hab, 
hs This being aſſigned for Error, all the Barons and Clerks held that this is the Curſe of that Court, 
and no Habeas Corpus ever was awarded in that Court; and Wray ſaid chat it was the fame in B. R. 
t that otherwiſe it is in C. B. and the Courſe of the Court muſt be purſued; beſides ir is aided by the 

te of 18 Hi cap. 14. n of Proceſs. Sav. 36. pl. 85. Mich. 24 & 25 

in ide Exchequer-Chamber,/Venalio v. Woodrof fe. 
d, that chere was no Habeas Grpas or Di ſtringas; whereas the Trial was by Verdict, 
ri. awarded ; but held that this is aided by the 18 Elia That after 
be reverſed for want of Writ Original or Judicia! ;** but they all held, 
ils ſhall not be aigeg by the * 


— ll Mi. * 
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ba had no Authority to take the Jury, and they could not know if they vere the Den . 
uded upbn the firtt Writ ; but it ſhall be here intended that there were ſuch Writs, e rec fury 
0 


aan 


* 


A 


the Term, a | og a 
Venire Facias was ill. But per Gawdy, if there were no Ven. Facias it were help'd by the Statute, but 
an Nene upon the Record is not help'd. Cro. E. 605. pl. 2. Paſch; qo Eliz. B. R. Worceſter 


pl tn Mich. 41 & 42 Eliz. C. B. Greenfield v. Dennis. 


295. a 

11755 Paſch. 32 Eliz S. C. but S. P. does not appear. 

in Matter is not en; but a Writ inſufficient in Form and ſufficient in Matter is holpen ; and in every 
e 


ing 5 between a vitions Original and no Original. Yelv. 109 Mich, 5 Jac. B R. per Cur. Harriſon 
v. 


ulſtow. 


Car. . B. R. in pl. 12. 
An Aion was commenced 35 Hlix and the Venire Facias to try the Iſſue was dated 33 Eliz. After a 


Verdi& this was aſſigned for Error. Gawdy J. ſaid that here is no Venire Facias, and fo aided after 
Verdict by 18 Eliz. But Tanfield ſaid that this very Ca'e was York's Caſe, and adjudged in this Court 
that it was not holpen by the Statute. Goldsb. 188. pl. 13 5 Hill. 43 Eliz. Boyer v. 8 
410. pl. 557, Trin 37 Eliz. Bowyer v. Jer kins, is not 8. P. 

The Venire Facia was John Perey, and the Roll was Peter Percy, and the Poſtea was according to the 
Roll, euhich cba the Plaintiff's true Name. It was held, that in caſe no Venire Facias iſſues, it is holpen 
by the Statute of Jeofails; and in this Caſe it is in Effect as if no Venire Facias had iſſued, and ſo it 
wiz adjudged. ' Godb. 194. pl. 277. Trin. 10 Jac. C. B. Percy's Caſe. — Brownl. 78 Milton v. 
Pearſe, ſeems to be S. C. and the Court held the Venire as none.———So where the Declaration and 
Proceſs was Mathias W. and the Venire was Matheum W. Coke Ch. J. held this remedied by the Sta- 
tote; for tf che Chriſtian Name be miſtaken, it is all one as if thereywas no Venire Facias, which is 
remedied by the Statute. Roll Rep. 22. pl. 30. Paſch. 12 Jac, B. R. Grubb v. Willoes.—— Where no 
Venire Facias is, it is holpen by the Statute ; but an erroneous Venire Facias is not. Mar. 26. Paſch. 


15 Car. L 60. Anon. We 
"Caſe Kc. "The Plaintiff 1aid his Action in Dorſetſvire, and afterwards proceeded in London, and had aVer- 
di& It was reſolved upon Motion in Arreſt of ſudgment, That here upon the Matter is Want of an 
riginal, ard aided by the Statute of Amendments. Palm. 394. Mich. 21 Jac. B. R. Cottrell v. Fur- 
nival———2 Roll Rep. 382. 8 C. and the Exception was not allow'd. And Ley Ch. J. cited Cul- 
pepper's Caſe, adjudged within a Year before, where in Treſpaſs of Battery Bill was laid in Middleſex, 
and after declared in London, and Verdict for the Plaintiff; and upon Motion in Arreſt of Ann, 
the Court gaye Judgment againſt the Plaintiff; but afterwards the ſame Term, upon better Advice, they 
gave Judgment for the Plaintiff, becauſe upon the Matter there was a Want of Original, and therefore 
emedi a by the Stat. of Amendments; and the Reporter ſays he well remember'd the Caſe ——S. C. 
cited by the Ch. J. accordingly. Palm. 394: | i. Pop tu 
In Ejeftment it was moved after Verdict, That there was no Bill filed, and the Court faid it was 522 
by the Stat. of 18 Eliz. and therefore Judgment, was given for the Plaintiff, notwithſtapding the Ex- 
ception. Cro. C. 282. pl. 24. Mich. 8 Car. B. R. Parker v. Grigſon. Jo. 304. pl. 13. Griggs v. 
Parker, S. C. and reſolved accordingly per tot. Cur, For the Bill upon the File is in Nature of an Ori- 
* diary of an Original is help'd ; and in the ſame manner the Want of a Bill, and Judgment wen 
K 1aint1 "s | | - ; ncaa { AA 84K 7 
e 2, one pleaded Not Guilty, upon which they were at Iſſue, ard the Defendant had a 
Vedi.” There was Judgment by Default againſt the other 2, and a Writ of Inquiry, and bey Pronghs 
aWrit of Error, and afjigned for Error the Want of an Original, and that this is not cured by the Ver 
dict for the one Defendant ; but it is now as if the Action had been by t againſt the a guſy; at 
the Verdict had been for the Plaintiff againſt that one Defendant, this had been aided hy the Statute; For 
the Want of an Original Quoad all ãs cured, here any Verdict is for the Plajarifh and the, fie 
may bring a'Writ of Error without the gd ; for he cannot be 9 he is acquitred, and.t os 


fore cannot fay that the 42 is to his * ; and ſo the jexcapt I 

my * rit of 2 ould be brought by all three. Lev. 210. Paſch. 1 
Te Court took a Diverſity between no Yenire Facias at all, and an % Fenire; for tho" it be as bad as 
wude yet ſinee it is a Veuire Facias it is not help 'd by the Stars. of Jvofafls; but it, there did been 


ine, the Starute had made the Trial good v ithaut it; and .accond t was aftem enn A 
ed: Sty. . Hill: 22 l 1 f Eosin - 
. en by Orighnal in B. R. it was mdbed in Abveft,” That 


it ſhould be 4ttachiatrs fruit, viz. Pone per Vadios &c. it bei f 
Original is not aided. After Search — no Original Writ bei 
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the Court ſaid they would intend after Verdict that there was a good Original, which now i 
* the Plaintiff's Clerk had miſtook in the Recital thereof; but had — been A "he - = 
upon the File,» they would not intend another mu Original, unleſs the Plaintiff ſhew'd it, and — 
ment for the Plaintiff. Saund. 37. Mich, 21 Car, 2, B, R. Redman v. wg 7 Sid. 423 8 
8. C. hut no Judgment ——— Mod 3. pl. 12. S. C. and it being certified by Mr. Liveſey that "ak — 
no Original at alſ, the Plaintiff had Judgment, tho in his Declaration he recited the iginal.—— 
G. Hiſt. of C. B 56. cites 8. C. 


Ven. Facias Or by reaſon of any imperfect or inſufficient Return o a 
was awarded _ 2 J f * Es nw, 

io and returned by the Goroner, and afterwards a Tales was awarded and returned by the Sheriff, and a Ver 

dict was given. This is not aided by the Stat. 32 H. 8. or 18Eliz. and Judgment reverſed. Cy, E 
$74. pl. 15. Trin 39 Eliz, in the Exchequer-Chamber, Morgan v. Wye. Mo. 356. pl. 482. 8 C 
adjudged accordingly ; tho Dyer 367. [a. pl. 40. Mich. 21 & 22 Elis. ſays it was held that it was re. 
medied after Verdict by the Stat. 32 H. 8. —— But 5 Rep. 36. b. this Caſe being Cited as the Caſe of 
Goodwin v. Franklin, by Wray Ch. I. accordingly, the Reporter, ſays Wray, ſaid true; for he ua, 
of Counſc] with Franklin in the Caſe; but the principal Caſe in Dyer was held good Law, becauſe the 
Ae ** was awarded Ex aſſenſu Partium, & omnis Aſſenſus tollit Errorem. ce Trial 

e) pl. 19. WY | | 

In Dewer the Venire Facias on the Roll was awarded returnable 15 Paſch but the Writ itſelf was made 

returnable 15 Trin. and fo no Venire Facias warranted by the Roll. This is within the 1s Eliz, and 
nt ſhall nat be ſtay d for ſuch Miſpriſon after a Verdict. Cro. E. 158. pl. 28. P.ſch. 41 Eli: 
C. B. Ford v. Rider. | | | 

Venire Facias was awarded returnable upon the Roll Die Sabbati of 15 Martini, and the Writ itlelf 
was returnable Die Fovis poſt 15 Martini, ſo as it varies from the Roll, and is not warranted thereby 
But the Court held it to be no Error; for in regard a Diſtringas was atvarded upon it, and the Trial js 
upon the Diſtringas, the Verdict is good; and it not, it is holpen by the Stat. of 18 Eliz. of Miſawarding 
. 2 wherefore the Judgment was affirmed, Cro. E. 767. pl. 7. Trin. 42 Eliz. B. R. Parks y 

ackſon. 

Error of a Judgment in Debt in Norwich, for that the Record was Attachiatus eſt, where it ought to 
be Summonitus eft ; for that ought to be as an Original, and for want thereof it is Error, It was ob. 
jected that the Defendant having appeared and pleaded to Iſſue, and Verdict and Judgment given, it is 
not now . for Error; for it is but the Want of an Original which is aided by the Stat. of 18 
Elia. But Popham and Williams only in Court, held it is not aided ; for that Statute is intended only 
of Original Writs, which are ſued out of Chancery returnable in C. B. or B. R. bur extends not 10 Pra. 
ceſs, which is only in the Nature of an Original; and the Judgment was reverſed, Cro. J. 108. pl. 4. Hill, 

ac. B. R. Pratt v. Dixon. ; | 

After Verdict and Judgment it was aſſigned for Error, that there was no Return upon the Habra; Gr- 
pus, and ſo Album breve, and therefore not aided by the Statute ; for this is all one as a Venire Facias. 
Quod fuit conceſſum per Coke. Roll Rep. 295. pl. 13. Hill, 13 Jac. B. R. Buckle v. Scarth. 


Judgment Or for Want of any Warrant of Attorney, 


I , and a Scire Facias and Judgment againſt the Bail by Nil dicit; and upon Error brought it 
was for Error, That there was no Warrant of Attorney filed for the Plaintift ; adjudged that this 
was not within the Stat. of 18 Eliz, For that helps only after a Verdict, and where there is no Warrant 
of Attorney, but not after a Judgment by Confeſſion, or non ſum Informatus ; and here being no Warrant 
of Attorney, the Court cannot order the ma ing one ; but if there had been one, they might have order'd 
the Filing it. Mar, 121, pl. 201. 129. pl. 209. Mich. 17 Car. Fairborn v. Cruſo. 


* Aftera Or by 
Verdict and | 
was ied for Error, That there were no Continuances from Eafter to Michaelmas Term. Adjudged 
is was Error, and not help'd by this Statute, tho it was after a Verdict, becauſe that Stature mult be 
ended where 91 is had 7 a Verdict, which was not done in this Caſe but upon De- 
nt's Contelhon of Aſſets, and the Verdict was nothing to the Purpoſe, bur only to make the De- 
fendant's Conſeſſon more ftrong. Brown}, 106. Hill. 7 Jac. Mollineux v. Mollineux. ro. ]. 
236. pl. 7; S. C. accordingly ; and the Stat. 18 Eliz. is to be intended when the Trial by Verdict is 
Graben and Cauſe of the Judgment. Velv. 169. S. C accordingly, and Brownl: ſeems only 2 Tranſ- 


reaſon of any * Default in Proceſs, upon or after any Aid or 
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A a not extend to any Appeal of Felony or Murder, 
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and z of them held that it is lock a Penal 
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Amendment [and Jeofails.] 331 
was was within the Proviſo of this Statute, but Haughton J. e contra; He agreed it to be within 
Letter, bur held it to be out of the Excertion which intends ſuch Actions as the King may have 
anda Subject too, ſo as they are yur? Popular and partly Penal as upon the Statute of Perjary which 
gives Action to the Party grieved, this is penal, becauſe a certain Pain is inflicted by that Statate, and 
giren to the Party * But a Statute that gives Recompence to the Party who hath ſuſtain'd Da- 
mages as Action of VH afle, which is for a Wrong done in the Land, and ſo of Forcible Entry, and upon 
the Statute of 2 E. 6. of T:thes, becauſe theſe are Remedies given for the Party's Right, and ſo not 
within this Proviſo ; But if it be a Pain ſet and impoſed without any Reſpe& ot Recompence for Da- 
mages, then it is within the Proviſo. 3 Bulſt. 27 5. &c. Hill. 14 Jac. Huſſy v. Moor. Roll Rep. 
4% pl. 9. S. C. and ibid. 447. 448. S. P. accordingly by Haughton J. and as to the Action of Waſte 

upon the * 2 E. 6. of Tithes, the ſame were agreed per tot. Cur. But as to the principal Caſe of 
Raviſhment of Ward Mountague, Crooke, and Doderidge ſeem'd e contra, becauſe it is not an Ac- 
dien given only in Satisfaction of Damages, bur alſo Impriſonment and Baniſhment are added to puniſh | 
the Tort ; But Crooke and Doderidge agreed, that if this Action had only increaſed the Damages it had 
dot been within the Proviſo, becauſe then it would be in Satisfaftion. And Crooke ſaid that an Action 
of Neger of Falſe Deeds is within this Proviſo, becauſe of the .* Puniſhment. Hob. 101. 8 C. 
and .S. 2 Saund. 258. in Caſe of Greene v. Cole, the Reporter infers from that Caſe 
that an Action of , tho' treble Damages are recover'd therein, is not loch Penal Action as is ex- 
f out of the 21 Jac. [cap. 13. where there is the like Proviſo as Here.] 

* If in Debt on the Statute of 2 E 6. there had been any Miſpleading, or Miſtrial, the Court held 
clearly that it was aided by 32 H. 8. and 18 Eliz cap. 14 and cannot be quiſh'd after Verdict. Cro. * 
318; pl. 1. Hill 18 Jac. B. R. in Caſe of Arnold v. Bidgood. — 2 Bulſt. 66. S. C. accordingly. 


2728828 6 * 


— 


For further Explanation of this Statute, ſee the proper Diviſions 
Fr. under this Head. | 


17: gu 't 
0) Statute of 21 Jac. 1. cap. 13. 
a rin 
Fenn | | 
. 41 Fac. L Nacts, That after Verdict for the Plaintiff or Demandant, 4 8 the 
are 


+ tap. 13. or for the Defendant or Tenant, Baily ia Aſſiſe, Vouchee 
Prayee.in Aid, or Tenant by Receipt, in any Court of Record, the ud ment __ 


thereupon ſhall not be ſtaid or reverſed by reaſon of any Variance in * Form 16 & 1; 
between the original Writ or Bill and the Declaration, Plaint, or Car. 2. cap. 


Demand, or lack of an + Averment of any Lite of any Perſon, ſo as upon (oo 
Examination the Perſon be proved to be in Life, the Plaintiff 
1 10% | , DJs Bs ; declared of a 
Leaſe for 3 Lives, if A. fo long lived, but did not ſhecu that A. cas alive. This being moved in Arreſt of 
Fen, the Court beld that being after Verdict it is made good by the Stat. 21 Jac, cap. 13, if Ceſty 
ie be yet alive, which may be examined 7 the Sheriff &c. Sid. 61. pl. 30. Mich 13 Car, 2. 
I. Anon Keb. 176. pl. 137. Tubb v. Walw in, S. C. ſays the Inquiry may be by the Sheriff, 
other, as the Court thinks fir. And Foſter cited Lady Morley's Caſe, where lar Verdict the like 
ule was made before the Statute. | 


Menne 19 15 7; JIG wt Dre n 
2. Or ty reaſon that the Venire Facias, Habeas Corpora, or Diſtringas Yenire Ha. 
Aawarded.ro a wrong Ofticerz 1 3:4 e 

ee dine ed Vicecomitibus de Canrerburz, and the Retwrn is made' by ans Sheriff only ; but upon Ad. 

Aer the Court amended it at Common Law, and not upon the Statute of Jeofails; but upon tbe 35 

HEY 40... they ſwore the Sheriff here in Court, that there vas only one Sheriff . and 

| Tudorſement on thi Writ accordingly, viz. that there was not any other Sheriff. - Si 244- 
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. Or by reaſon the Viſne is in ſome Part miſawarded, ſo as ſome one N 
Place be rig he named,, or by reaſon that any of be Jury is miſnamed, fo. as fu. 3 85. 
ape Examination it be proved to be the ſame that was mat ton he V where tl 
"on * 112 755 Wen 3 ana en Ong 3 * e ws 43 hf 
s from one Place where it ſhould from two, or e converſo; but not where is no Place from 
whence the Viſhe ſhould come; per Doderidge & Whitlock J. Lat 
ee, Iiir er wg eee We eee, ee A iy 
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33² Amendment [and Jeofails. | 


This Statute aids not Miftrial only in teuo Caſes, 1ſt, It aids not but where the Venue ought to he 
ſeveral Places, 2dly, or 2 of the Places is truly named; per the Ch. J. Sid. 20. pl. 1. Hul oe 
Car. 2, C, B. in Cale of Hill v. Bunning, "Ft | ; 

In an Action of #afte brought in London the Venire Facias was awarded to the Beadles of 4 Warg; 
After Verdict and Jungment, it was moyed and reſolved that the Verdict and er were err. 
neous, becauſe it was awarded at the Petition of the Defendant to the Beadles of 4 Wards, which are 
not ſaid to be the next Wards to the Place waſted, and that 2 of them do not appear to be ſo, and ſo it Wag 
a Trial not according to the Cuſtom But upon Error brought in Parliament, it was reſolved by the 
major Part of all the Fultices and Barons, that tho” it was a wrong Venire, yet it was aided by the 2; 
Jac. cap. 13. For,2 of. the ſaid Wards appear to be next to the Place waited, and fo the Venire was 
miſawarded in Part only, and ſo the Lords affirm'd the Judgment. 2 Saund. 252. &c, Mich. 22 Car. 2. 
Greene v, Cole.- From hence the Reporter infers and ſays, Ex hoc Nota, that the ſaid Statute ex- 
tends to Inferior Courts and is not reſtrain'd to the Courts of Weſtminſter. 2 Saund, 258. in Caſe of Greene 
v. Cole. Ibid, The Reporter ſays, he thinks it doubtful whether the Caſe be aided by the ſaid Sta. 
rute 21 Jac. or not, for the Statute extends only to aid thoſe Proceedings, which were at the Common 
Law, where the Venire was miſtaken in Part by the Award of the Court; but when an Iſſue is pot to 
be tried by a Jury de Vicineto of the Place where the Iſſue ariſeth according to the Common Law, bu: 
is to be tried by a Jury of 4 Wards adjoining, according to a Special Cuſtom, which would be erro. 
neous at the Common Law, (the Venire 3 awarded De Vicineto) unleſs it was ſupported by 4 
Special Cuſtom ;. then when the Cuſtom (which takes away the Common Law) is not purtuc.i, ie 
thinks the Statute doth nor extend to aid it; But ir was adjudged ut ſupra &c. 

Debt againſt the Heir upon a Bond of his Father, he pleaded Riens per Deſcent beſides a Rever ſion of 
Lanas in Herefordſbire and com can — upon the Death of J. S. An Iſſue was taken and tried 
by a Jury of Herefordſhire, and afrer a Verdict for the Plaintiff, it was moved in Arreſt that this was 
a Miſtrial, for it ought to have been tried by both Counties, and upon this Judgment was ftay'd. 2 
Lev 178. Mich. 28 Car. 2. B. R. Hore v. Ld Dorſet. — The Reporter adds a Nota, that this ſeem, 
to be cured by the Statute 21 Jac. which ys that it ſhall be well where the Venue is of one Place, 
when it ought to be of more, and does not ſay in the ſame County, ſo that it may well extend where 


the Places are in ſeveral Counties. Quære de ceo. Ibid. 


— 


Ina Writ 4. Or by reaſon that there is no Return upon any of the Writs, ſo as a 


2 * 2 Panel of the Names of Jurors be returned, and annexed to the Writ; 

ment in the Palace- Court at Weſtminſter, the Error aſſigned was, that the Habeas Crpus Juratorun: 
was not returned ſeryed, but only a Panel of the Names annexed to it. It was objected, that the Statute 
extends only ro ſuch as are by Writ, and in this Court it is by Precept, and not by Writ; but 
adjudged, that it is within the Intention of the Statute, which provides Amendment in any Action, 
Suit, Plaint &c. All. 64. Paſch. 24 Car. B. R. Morefield v. Webb. Sty. 39. S. C. but S P. 


does not appear. 


It was a- 5. Or for that the Sheriff 's Name is not ſet to the Return, /o as upon 


8 Examination it be proved that the Writ was returned by the Sheriff &c. 
of Jeofails, which provides Amendment by Examination of the Clerks 8c. ſhall not extend to inferior 


Guerts in theſe Points. All. 64. Trin. 24 Car. B. R. in Caſe of More field v. Webb. 


This Statute 6. Or by reaſon that the Plaintiff in an Ejetttone Firm, or in any Perſanol 
5 44 Action, being an Infant, did appear by Attorney, and the Verdid paſs 
where the for him. | | "_ pe Ho Wm . 
Plaintiff is G 5 
within Age, and ſues by Attorney, but not where he is Defendant. 5 301. pl. 68. Trin. 18 
Jac. Stone v. Marſh. . Bulſt. 24. S. C & S. F. accordingly, where he is Plaintiff —Cro J. 
80, pl. 11. S. C. where he was Plaintiff, but the Court would adviſe, — But where he was 
fendant the Judgment againſt him was reverſed. Cro. E. 569. pl. 5. Trin. 29 Eliz B. R Sedbur- 
rough v. Raunt . —Cro. J. 581. cites S. C. that the Infant Defendant confeſſed the Action by 


Attorney. e eme 5 $03 4 k Li MLS 1th; 1 2&3 un * | 0 
If an Infant by ee where be. oughs.to fer by. Guardian, it is Error, and not help'd 
the Stat. 21. Jac. . becauſe. it is more dangerous fon an Infant to appear. in Propria Per na, or per 

rdianum than by . 7 for againſt an Atrqragy | may have Remedy 0 not againſt him- 
ſelf or his Guardian; and this is Caſus omiſſus out of t Kalute ; per Roll Ch. J. Sty. 218. Trin 

1650. in Caſe of Dawkes v. Payton. N | 
2 & vid. 30g 2 eee eee eee amt of i iti zan 8 


. 


The gerate 


ent given'Th"the'Palice-Court ar Weltmintter, which was erected 
rs Patents 6 Car. and upon good Deliberation Judgment was 


ws Sm AL "44 Pack, 24 Car. Morefield v. Welk. 


ſubſequent Statutes carry to all Courts of Record, and remedy ſeveral Defekt. and Omiſſions 
included in the former Jcofails. G. Hiſt, of C. B, go. | | - 


k N THIS Statüte lr 50 Courts de after. Reſolved in Error on 4 


. 
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Lg $ 3. This At ſhall not extend to any Appeal of Felony or Murder, nor One was fu'd 


| J; upon the 
Indict men. of ho rag o - —4 Murder, or Treaſon, nor to „ 
% Attion upon any Popular or Penal Statute. naive, and 
| the Diftrin- 


as Turata bore Date on a Sunday, and out of Term ; Roll Ch. J. held, that the Statutes 18 Eliz. and 
21 Jac. extend not to penal Laws, altho' it is ambiguouſſy penn'd, nor to any Proceſſes grounded up- 
on them, for the Proviſo exempts the original Action, and by Conſequence all Proceſſes depending up- 
on it are excepted, ſo that here is no good Trial, but there ſhall be a Ven. Fac, de Novo, Niſi. Sty. 


Mich. 1651. Theoballs v. Newton. 
Perjury is not nam'd in this Proviſo, and therefore remains at Common Law. Sic 


Tenn 4 } ; e 
dictum fuit. Sid. 66. pl. 39. Mich. 13 Car 2. B. K. in Caſe of the King v. Reede. 

An Information fot a Riot and Battery upon one of the King's Meſſengers in I is not within 
this Proviſo, but remains at Common Law. Sid. 243, 244. pl. 4. Paſch. 17 Car. 2. B. R. the King 


y, Percival & al. 


For further Explanation of this Statute, ſee the proper Diviſions 
under this Head. 


W 1 
(P) Statute of 16 & 17 Car, 2. 


1 16 & 17 Car. 2. F any Verdict be given in any Action or Demand in his The main 

cap. 8. H. 1. Majeſty's Courts of Weſtminſter, or in the Counties way u of 
Palatine, or in the Great Seſſions, Fudgment ſhall not be flaid or reverſed Sos — 5 
far Default in Form, or by reaſon that there are not * Pledges, or but one was to help 
Pledge to proſecute, returned upon the Original Writ ; or becauſe the Name any Miſtake 
of rhe Sheriff ig not returned upon 2 Original Writ ; or for Default of 5 2 
eftring Pledges upon any Bill or Declaration; or for Default of alleging the were 
the + bringing into Court any Bond, Bill, Indenture, or other Deed men- ſeveral 


tiened in the Declaration or other Pleading ; or for Default of Allegation of Things ſtill 
bringing imo Court Letters Teſtamentary, or Letters of Adminiſtration ; ied me 


or by reaſon of thg Omiſſion ot + Vi & Armis, or || contra Pacem ; 3 
others to 


be adjudged Form which are always conſtrued to be Matters of J Subſtance, and conſequently not aided 
by any of the former Statutes, wherefore 16 & 17 Car. 2. cap. 8. was made, G. Hiſt. of C. B. 91. 
Matter of Subſtance is whatever is eſſential to the Gift of the Action; for it was not the Intent 
of the Statute of Jeofails to ſupply a Thing that is eſſential to the Action that is not put in Iſſue, it 
might have been found againſt the Plaintiff, and a Verdict will not help that which was never put in 
the Iſſue; for the Action may be ill founded notwithſtanding that Verdict, if ſomething eſſential to 
maintain the Plaintiff's Action was not put in Iſſue; but if the Verdict be upon a Matter Collateral to 
the Plajntiff*s Action, and all the Eſſentials to the Action are well alleged, there no Advantage can be 
becauſe when the Cauſe is tried the whole Weight of it is put in the Point in Iſſue; and where 
the Parties had been at the Expence of a Trial, it was the Intent of the Statute that the Verdict ſhould 
determine the Cauſe, and the wrong Pleading of ſuch Collateral Matters ſhould not turn to the Diſad- 
vantage of any of the Parties; for the Benefit of ſuch Collateral Matters are waived, when they have 
pot the Streſs of the Controverſy on the Point in Iſſue. G. Hiſt, 109. 110. * 
_ As if Treſpaſs be brought for chaſing the Plaintiff's Beaſts, the Defendant ſays the Place where &c. 
s this Franktenement, The Plaintiff preſcribes for Common pro magnis Averiis in the Place where, 
| and Couchant in Dale. The Plaintiff in his Replication does not ſhew they were Magna Ave- 


nd for the Plaintiff, he ſhall have Judgment, becauſe the Iſſue being on the Right of Common, 
which is Collateral to the Injury done by the Beafts, and the Right being found for the Plaintiff, the 
cl has waved all other — of the Replication, and therefore the Statutes hinder him from 
taking any Benefit after Verdict; for the Defendant by his Iſſue confeſſes the Injury in chaſing the 
beaſt if there be no Right of Common, and waves the Adyantage he might have taken on Demurrer 


8 held aided by the Statute of Jeofails, and Judgment for the De fendant. Cro. I. 44. 


v. 
+8. ne b. 15 12. 
Mich. 2 Jac. B. R. France Lor Prance] v. Trirger 8. C. cited Ld. Raym. Rep. 168.8. P. and 


aded after Verdict. Vent. 34 Trin. 21 Car. B. R. Anon, 15 


r ed. 23 8 
S — * — — 2. wb +. 


_ — 14 — 


= 45 4 that they were Levant and Couchant in Dale; yet if the Preſcription be in Iſſue, and that be 
0 


der dhe Plaintiff s not bringing himſelf within the Preſcription of what was eſſential, to ſhew an In- 
ry in N the Heaſts. G. Hiſt, of C. B. 110. 111 — ee Saund. 226. Paſch. 20 Car. 2. Stennel 
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pt 2 Amendment {and Teofails.] 


In Caſe for Words by Attachment of Privilege, the Defendant demurr d to the Count for cant 
P/edoes, Per Cur. This is Subſtance, the Defendant having demurr'd ſpecially for this Cauſe, ang the 
Plaintiff having joined in Demurrer, and put this ſpecially on the Court; ſo that though other wiſe 
Picdges may be found at any Time pending the Plea, yet not now after Demurrer joined, bur [ Jud. 
ment] ſhall be given againſt the Plaintiff, But afterwards on the Importunity of Counſel] and Payment 
of Coſts, the 92 was amended, and Pledges entred. 3 Lev. 39 Hill. 33 & 34 Car 2. C. g. 
Hardy v. Gilding. . 

In Debt upon a Judgment obtained 34 Car. 2. ſetting forth the ſaid Judgment &c. [cut per Recordum 
E Preceſſum inde manen in eadem Curia nuper Domini Regis coram ipſo Rege apud Weſim' plenius liquet 
The Detendant demurr d, for that he ſhould have declared Coram ipſo nuper rege apud Weſtm. ſed jam 
coram Dom. Rege nunc &c. plenius liquet &c. The Court held it was but Matter of Form, but 
being upon a urrer, it was not amendable. 3 Mod. 235. Trin. 4 Jac. 2. B. R. Frauſhaw v. 

ad i | 
N 722 J. againſt B. for Payment of 5ol. to E. ſuch a Day, and to indemnify 
the Plaintiff, who was Surety for the Defendant in another Bond to E. for Payment of the ſame Sum. 
the Defendant pleaded Solvit ad Diem, and the Plaintiff replied Quod prædict. J. B. non ſolvit prout 
idem J. B. ſuperius allegavit, & hoc petit quod Inquiratur per Patriam & pradict. J. B. fimiliter, Af. 
ter Verdict for the Plaintiff, the Defendant (upon whom the Iſſue lay) SIR ode no Defence, it 
was moved in Arreſt that they relied on the Miſpriſion, and therefore made no Defence; and that the 
Stat. 1 Car. 2. cap. 8. extends not to this Caſe; for that aids a Miſtake of rhe Name where Plaintiff or 
Defendant has been right named before only, where that might be ſhewn for Cauſe of Demurrer, which 
could not be done here; and to this the Court agreed; but they held it amendable by Star. 8 H. 6. and 
it was amended. © Comyns's Rep. 250. pl. 139. Trin. 2 Geo. 1. C B. John Abrahat v. John Bunn, 

See Tit Pledges. ; 
+ See Tit. Faits (M. a) &c. + See Tit. Treſpaſs (Q. a. 3) (Q a. 4) 


See Tit. Treſpaſs (Q a. 5) 


& See Tit 2. Or the miſtaking of the Chriſtian Name or Surname of the Plain- 

Record (O) tiff or Defendant, Demandant or Tenant, * Sums of Money, Day, Month 
or Year, by the Clerk, in any Bill, Declaration, or Pleadings, where the 
right Name Sc. in any Record preceding, or in the ſame Record, are once 
rightly alleged, whereunto the Plaintiff might have demurr'd, and ſhewn 
the ſame for Cauſe; nor for want of the Averment of Hoc paratus eſt 
Verificare, or Hoc paratus eff Verificare per Recordum; or for not alleg- 
ing + Prout patet per Recordum; Or for that there is no right t Venue, 

+ See tit. ſo as the Cauſe were tried by a Fury of the County or Place where the Aion 


Trial 7s laid, 
(H. a. 2) &c. | > 5 
Debt in London on a Bond condition d for Enjoyment of a Walk called Shrub-walk in Whittle. 


wood Foreſt in the County of Northampton, and the Venue was of Sarub-walk, and the Cauſe was 
tried in Northampton. After a Verdict for the Plaintiff it was mov'd, that here was a Miſ-rrial, be- 
cauſe the Venire Facias could not come from a Walk in a Foreſt, f which is only an Office or Liber. 
„and the Court inclin'd that it was not aided by the 16 & 17 Car. 2 but afterwards all the Court 
beſides Twiſden held it within this Statute ; and as to the Words in the Statute, viz. (OGunty where the 
Aion is laid) they conſtrued it to be (the County where the [ſue is triable) and ſo tho! all agreed that 
Ven. Fac. cannot be of a Walk, eſpecially here it being nam d only collaterally as an Aſſignment of a 
Breach of Covenant, and not as a Lieu conus, but that it ought to have been from the Foreſt, yet it 
is aided by this Statute, and Judgment for the Plaintiff Sid. 325, 326. pl. 5. Paſch. 19 Car. 2. 4 R. 
Strike v. Banes. + Lev. 207. Stirke v. Bates, 8. C. adjudged accordingly by all but Twiſden, 
that being 2 a Jury of the County where the Matter in Iſſue aroſe it is within this Statute, and 
that it would deſtroy all the Law touching Juries to try it in a County foreign to the Iſſue who 
could not know any thing of it; and the rather, becauſe the Statute ſays further, that (in this and 
other like Caſes &c.) and here the Action being laid in London is well tried in the County of Northamp- 
ton where the Matter in Iflue is. 5 . 
In Covenant, the Action was laid in London, and Iſſue was joined upon a Feoffment in Oxfordſhire f 
Lands in that Gunty, and the Cauſe was tried in London. After a Verdict for the Plaintiff it was mov'd 
in Arreſt of judgment, that this was a Miſ-trial, becauſe a Feoffment of Lands in Oxfordſhire is lo- 
cal, and therefore the Cauſe ought to have been tried there; ſed per Curiam, this is help'd by Sta- 


tute 17 Car 2. being tried in the Ou where the Action was brought. TO $64. pl. 11. Anon, 
In Cvenam for Non-payment of Rent upon a Demiſe of Allom Works [in 6 gx a0 Defendant 


aded that Plaintiff incloſed the Mines ſo that be could not enter to work them, and Iſſue thereupon was 
tried in London, wt Coyenant was all to be made. After Verdict Defendant mov d, that 
this was a 'MiC-trial ; but whether it was aided by 16 & 17 Car. 2. — 8. Curia adviſare vult. 2 
o. 82. Mich. 29 Car. 2. B. R Aynſworth v. Chamberlaine. -3 Keb. 654. pl. 7. S. C. the Court 
vided, & adjornatur. -Ibid.'675. pl: 46. 8. C. the Court divided, & adjornatur. _——Ibid, 
691. pl. 17: Aynſworth v. Champion, 8. Q per Cur. this is not aided by the 16 & 17 Car. 2. cap. 8. 
which never intended to ouſt the Juriſdiction of the County Palatine, [in which ir ſeems according to 


Keb. 654. the Lands lay] and Judgment flay'd, Wyld præſente, [who with Twiſden before held 


, No” he Was * 
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— 
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e of Lands in Kent, Cambridgeſhire, and Hertfordſhire, was tried in London where the Action was 
brought, and found for the Plaintiff, and this being aſſigned for Error, the Court ſeem'd to incline 
that it was well enough after a Verdict 5 the Statute 16 & 17 Car. 2. cap. 8. ſed adjornatur. Raym. 
392. Trin. 32 Car. 2. B. R. Horton v. Nanfan. | 
A Trial was in Middleſex, and on a Traverſe in _— and this moved in Arreſt of Judgment, and 
Holt of Opinion to ftay Judgment, for that a wrong County is not remedied by the Stature, but on- 
4 * Venue in a right County; but Dolbin, Gregory, and Eyres JI. e contra. And Eyres ſaid, 
I it had been res wag, he ſhould be of another Opinion, but all Reſolutions being otherwiſe he ac- 
corded. 12 Mod. 7. Trin. 3 W. & M. Chew v. Briggs & C. cited 3 Lev. 294. Paſch. 6 W 
& M. in C. B. and ſaid to have been determined the laſt Term in the Exchequer Chamber, by the 
Opinion of 4 Juſtices againſt 3, that it was cur'd by the new Statute; and therefore in the prin- 
cipal Caſe there, which was Yunt's Caſe, and was Debt for Rent in London of Lands in Eſſex, 
the Defendant as to part pleaded Nil debet, and as to the Reſidue an Entry and Expulſion; whereu 
Iſue and Verdict for the whole intirely and Damages, and it was moy'd that the Iſſue as to the Ex- 
was local to be tried in Eſſex, and therefore the Verdict intire for Debt and Damages ill in to- 
to, but by reaſon of the Caſe of Briggs v. Chew above the Court would not reverſe the [ud tin 
the principal Caſe, but affirm'd it, tho* (as the Reporter obſerves) ſome of the moſt conſiderable 
J now there, and alſo the 4 the other Court being alſo the moſt conſiderable were of the con- 


trary Opinion; but that in both Caſes the Judgments were given per Majoritatem Numero, non Pon- 


dere. 
In Debt in Middleſex on a Bond conditioned to pay 50 I. at ſuch a Place in London. The Defendant, 
er of the Bond and Condition, pleaded Payment at the Day &c. and on Iſſue joined it was tried 
in. Middleſex, before the Lord Ch. J. Holt, and Verdict for the Plaintiff. It was mov'd in Arreſt of 
udgment, that this ought to have been tried in London. But Powell, Powis, and Gould J. abſente 
— held, that according to the Caſe of Croft and Boite in 1 Saund. 246. and Jew v. Briggs, 3 Lev. 
394 and Dame Calverly v. Leving, it was aided after Verdict. 2 Ld, Raym. Rep. 1212. Mich. 4 


Ann. Maitland v. Tay lor. 


3. Nor any Fudgment after Verdict, Confeſſion by Cognovit Act ionem, or Re- The Plain- 
lia Verificatione, ſhall be reverſed for want of Mitericordia or Capiatur I hong >. 


orthat a Capiatur is enter'd tor a Miſericordia, or a Miſericordia for a Pefendant 
Capiatur 3 nor for that Ideo Conceſſum ęſt per Curiam is enter d for Ideo demurr'd t 
Conſideratum /t per Curiam ; nor for that the Increaſe of Colts after à ene, and 


Verdif® in an Action, or upon a Nonſuit in Replevin, are not enter'd to be f —_— D 
at the Requeſt of the Party; nor by Reaſon that the Colts in any Fudg-Vnurrer ” 
3 . - . » 
ment are not enter'd to be by Conſent of the Plaintiff; had Judg- 
ment, and 

then entred a Nolle Ong as to the other 3, but <vithout a Miſericordia, whereupon Defendant brought 
Error, and aſſigned this Matter, and cited Co. Ent. 646. to which it was anſwered, that by 16 Gar. 
. cap. 8. no Judgment after Verdict &c. ſhall be reverſed for want of a Miſericordia, and that by 4, 
& 5 Ann, cap. 16. no JOE ſhall be reverſed &c. by reaſon of any Matter which would have 
been aided by any Statute of Jeofails in Caſe of a Verdict ſo as an original Writ &c. be fil'd, and 
therefore rhe Judgment is not to be reverſed for want of that Word, Bur per Cur. if the Entry had 
been neceſſary at Common Law, there is no Statute of Jeofails which cures the want of ſuch Entry; 
for thoſe Statutes extend to Judgments enter'd by Confeſſion, Nil dicit, or Non ſum Informatus, but 
the principal Judgment is neither of theſe, for it is a Judgment upon a Demurrer joined. Now at Com- 
mon Law there was no need of entring a Miſericordia in ſuch Caſes, becauſe ſuch Entry is only pro 
falſo clamore, and here is no Colour of any 3 1 Complaint, becauſe the Plaintiff ſays, Non vult ulterius pro- 
ſequi”; and as for that Caſe in the Ld, e's Entries, many of them have been condemned; fo the 


Judgment was affirm'd. 8 Mod. 198. Mich. 10 Geo. 1724. Anon. 


4 But all ſuch Omiſſions, Variance, Defects, and all other Matters of like In Triſpaſt 
Nature, not being againſt the right of the Matter of the Suit, nor whereby e, Hat in 
the Iſſue ur Trial are alter d, ſhall be amended by the Courts where ſuch Fudg- Fils & 
ments are given, or whereunto the Record is removed by Writ of Error, Piſces cepit. 
476, SP 4 | | After Ver- 
dict it was moved that he ſhould have alleged what Kind of Fiſh, and the Number. But it was an- 
ſwer d that this was help'd by the Oxford Act, and that the Words, That Judgment ſhall not be arreſted 
for any other Exception that does not alter the Nature of the Action or Trial of . the Iſſue I extend to this 
Caſe; But per Cur None of the Acts have aided this Caſe, the Number of the Fiſh not being expreſſed ; 
As if one ſhoald bring Treſpaſs for taking his Beaſts, and nor ſay what, Vent. 272 Trin. 27 Car. 2. 
B. R. Anon. Vent. 329. Trin. 30 Car. 2. B. R. Hovel (alias Howell) v. Reynolds 8. P. and 2 Jo. 
109. S. C and Judgment . Querens nil capiat &c. See Tit. Treſpaſs (L 2) pl. 5. S. C 
in Eyctment, the Verdict was Jacen: proximum ad Meſſuagium modo F. N. and the gene was Ja- 
cens'proximum ad Meſſuaginm in Occupatione F. N. This being aſſign d for Error, Raymond J. held 


| thar if this Variance be not amendable by the Common Law, it is not within any of the Statutes of 
eofails unlefs the Words of 16 & 17 Car. 2. will help it, viz. © Bur that all ſach Omiſſions, Vari- 


. "ances, Defects, and all other Matters of like Nature, not being againſt the Right of the * 
| «6 


S- $5 
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„the Suit ſhall be amended &c. But he thought that (of) and (in the Occupation of) are the G. 
Et adjornatur, Raym 398. T rio. 32 Car. 2. B. K. Norris v. Bay field. , ) ae the ſarke, 


5. 8. 2. This Alt ſhall not extend to any Appeal of Felony or Murder 

any Indittment or Preſentment of Felony, Murder, 7 17 or ot her * 
nor to any Proceſs upon them, nor to any Action upon any Penal Statute, other 
than concerning Subſides of Tonnage and Poundage. 


F or further Explanation of this Statute, ſee the proper Divilions 
under this Head, | 


(Q) Statute of 4 & 5 Ann. 


in Debt on 48 5 Ann. cap. 16 Here demurrer ſeall be join in any 
cap. 16. join'd and enter d in an 
Anau toe Sed. 1 Suit in any Court of, Record, the Fudges 1 


cognovit Ac- ive Judgment, according as the very Right of the Cauſe and Matter in Law 
tionem, but ſhall appear without regarding any Imperiection, Omiiſion or Dete&, in any 
in Bar of Writ, Retorn, Plaint, Declaration, or other Pleading, Froceſs or 


Execution Courſe of Proceeding, except thoſe only which the Party demurring ſhall 
2 "i pecially fer down with his Demurrer as Cauſes of the ba — anl. 


pn that ing that ſuch Imperfettion E9c. might have heretofore been taken to be Matter 
e was a 133 and not aided by the Statute 27 Elix. cap. 5. fo as ſufficient 


Priſoner &c. Matter appear in the Pleadings, u hich the C 
; s, upon Which the Court may give Judg- 
CHEE ment according to the right of the Cauſe; and no Advantage ſhall Ae 


charged 2 immaterial Traverſe, or of the Default of entering Pledges, or of the 
Juxta For- Default of alleging the bringing into Court any Bond or other Deed 


mam Statuti RAW os a 8 : x Tn? 
el mention d in the Pleading ; or of the Default of alleging of the b 

lief 3 or ging e bringing into 
rf * Court Letters Teſtamentary, or Letters of Adminiſtration ; or of the Omiſ- 


Debtors. ſion of Vi & Armis & Contra Pacem ; 
The Plain- 
tiff demurr'd, and inſiſted that it did not appear that he petition'd, and that Defendant ought to ſhew 
his Qualifications, and that he is within the Act, and that it ought not to be put upon the Plaintiff to 
do it. The Defendant, without pretending to make his Plea good, inſiſted upon this Act, viz. that 
1 ſhould 1 as the Right 7 4a It was inſiſted for the Plaintiff that here appear'd no 
ufficient Cauſe of Diſcharge, but a good Cauſe of Action for the Plaintiff; And per Powell J. this 
Act does not help Subſtance ; and that if this Sort of Pleading be made good, the Court can never 
know when particular Juriſdictions act with Authority and when not; Quod Holt Ch. J. conceſſit, 
and ſaid that this Expoſition was to take away the Party's Iſſue from him. See 2 Salk. 521. pl. 24 
— he Beale Paſch. 5 Ann. B. R. and Ibid. pl. 25. Hill. 5 Ann. B. R. Woodrington v. 
ver! | | 
= this Statute no Advantage can be taken upon a General Demurrer of ſuch Faults in Form as 
would be cured by Verdict. See 10 Mod 252 | 
Adminiftr ator brought Debt in the Debet & Detinet 2 the Heir of the Obligor, and concluded ad 
Damnum ipſius the Plaintiff &c. After Verdict on Nil debet this was mov'd in Arreſt of judgment. 
It was confeſs'd to be a Fault in Form, but that it was cur'd by the Verdict by Stat. 16 & 17 Car, 
2 and by this Statute ; and per Cur. this Statute does not relate to obſtruct this Judgment ; for the 
Court are to proceed to it notwithſtanding any Default in Form, unleſs Advantage is taken of ſuch 
Fault upon a ſpecial Demurrer, which not being done in this Caſe the Plaintiff had Judgment. 8 
Mod. 356, 35). Paſch. 11 Geo. Newland v. Filer. | e 


— 


Error aſ- Or of the Want of Averment of Hoc Paratus eſt Verificare, or Hoc Pa- 
fign'd was, ratus eff Verificare per Recordum, but the Court ſhall give Fudgment ac- 
Beelen cording 40 the wery right of the Cauſe without regarding any ſuch Lupe. 
it was Col- ian, or any other Matter of like Nature except the ſame ſhall be ſpecially 
22 .es for Cauſe of Demurrer. | 

natum ſuum without any Chriſtian Name. Holt Ch, J. ſaid, that he remember d 2 Caſe, where it wy" 


aſſigu 
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* 


* — _ 


aſſigned Error, that the Attorney by whom the Party appeared was no Attorney of that Gurt; but it 
was dif 2 4 for Error, and that is not the Merits of the Cauſe, and may be elp'd by the late Act, 
ix being after Verdict. Judgment affirmed. 11 Mod 219. pl. 8. Paſch.. 8 Ann. B. R. Nelſon v. 
ins. | 
ys Action of Debt upon a Recognizance of Bail, the Defendant pleaded Payment; the Plaintiff replied 
| „ and concluded with an Averment inſtead of to the Country, whereto Defendant demurr d gene- 

rally. and the Queſtion upon the Argument was, whether this was help'd by the Statute for the Amend- 
west of the Law 4& 5 Ann. The Court gave Judgment for the Plaintiff niſi, but the Plaintiff af- 

rerwards, upon adviſing with his Counſel, moy'd to amend upon Payment of Coſts. Barnes's Notes of 


CB. 7: Paſch, 7 Geo. 2. Sharp v. Starye. 


. 2. All the Statutes of Jeofails all be extended to Judgment entered 

upon Confeſſion, Nihil dicit, or Non ſum Informatus, in any Court of Re- 8 

cord ; and no ſuch Fudgment ſhall be reverſed, nor any judgment upon any ment an . 

Writ of Inquiry of Damages executed thereon be ſtay'd or reverſed, for any murrer the 

thing which would have been aided by the Statutes of Feofails in Caſe a Ver- Want ofa 

diff had been given in the Action, ſo as there be an Original Writ or Bill, — 2 

and Warrants of Attorney, duly filed. Erro T nd 
tne le 


uſtice certified that no Bill was filed in that Term, it was inſiſted that it ſhall not be filed in another 
erm, and this Statute enacting that all Statutes of Jeofails ſhall extend to 1 ment by Confeſhon, 
Nil dicit cc. and that no ſuch 7 — ſhall be reverſed ſo as an Origina Writ or Bill is filed, ir 
iwports that if no Bill is filed the Ju 5 ſhall be reverſed. And the Court ſeem'd of Opinion that 
after ſuch Certificate by the Ch. J. a Motion for filing a Bill was improper. 8 Mod. 283. Trin. 10 Geo 


1, Martin v. Budgell. n 


9 Ann. cap. 20. Enacts, that the Statute of 4 & 5 of Ann. cap. 16. of A. 
mendment of the Law, and all Statutes of Feofails ſhall be extended to Writs 

Mandamus and Informations in Nature of Quo Warranto, and Proceed- 
fo thereon for any the Matters in the ſaid Att mention d. 


Por turther Explanation of theſe Statutes, ſee the proper Diviſions un- 
e | der this Head. | 


* 
* 


1 


(R) Statute of 5 Geo 1. cap. 13. 


By 5 Geo, 1. cap. IT is enacted that all Writs of Error wherein there ſhall E. ricoverid 
13z3z. be any Variance from the Original Record, or other {udgment ** 
Vefect, may and ſhall be amended and made agreeable to ſuch Record, by © coſt 7 
the reſpeftive Courts where ſuch Writ or Writs of Error ſhall be made re- R. 4d & in” 
turnable; and that where any Verdict hath been or ſhall be given in any the Mar. 
Aion, Suit, Bill, Plaint, or Demand, in any of his Majeſty's Courts of Pen as 
Record, the Fudement thereupon ſhall not be ſtay d or reverſed for any De- C ber ane 
; i : 3 C. and after- 
fal or Fault, either in Form or Subſtance, in any Bill, Writ Original wargs P. and 
or Judicial, or for any Variance in ſuch Writs from the Declaration or . oy _ 
other Proceedings. bt | | — 
e | Meru Er- 
ror, which was ill, and the Record not removed thereby; it was moved to amend the Weis by his | 
rute; But the Court held it not amendable the other Defendants not joining in the Writ; and the Writ 
of Error was quaſh'd. 2 Ld. Raym. Rep. 1532. Trin, 2 Geo. 2, Elkins v./Paine. i 
The Plaintiffs in. Error ſet forth that p. the Defendant in Error had brought an Eje&#ment for Lands 
1 Plaintiffs and one F. E. and ſet for th the whole Proceedings againſt them and F. E. and then 
| the Death the Death of the ſaid F E. and then conclude that the ſaid ent was Ad Dam 
A the Plaintiffs and Cujusdam M. E. Filie E Heredis prædicti F. E. and the Plaintif s and M. E. 
Join in the ** of Errors. The Court held this Caſe plainly within this Act which amends all Va- 
 Flances-ahd Defects which vary the Writ from the Record. Now the Suggeſtion of the Death of F. E. 


à right and neceſſary, for otherwiſe the Writ would be wrong ; then the Ad grave Damnum of M. E, 
c. is the only Variance from the Record, as not _ warranted by it, =" therefore amendable ; 


4e 


the 


Wo” F 
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the Plaintifts had alſo Liberty to withdraw the Aſhgnment of Errors in which M. E. had ji 
was ſtill in Paper, and that the Defendant had not pleaded, Gibb. 201. 202, pl. 13. Hitt - L 4 


B. R. the Hollow Sword-Blade N v. Dempſey. 55 
Per Cur. where an Amendment of a Writ of Error is pray d upon the Statute of 5 Geo 1. cap. 13. it 


is to be ev#hout Coſts; but if the Prayor be alſo to amend the .{ſfignment of Errors, the Rule is uit C, 2 
becauſe then the Party comes for a Favour of the Court. Gibb. 265. pl. 14. Paſch. 3 Geo. 2. B. K. 


Marret v. Gardiner. 


S. 2. Provided, that nothing in this Act ſpall extend to any Appeal of Fly T 
or Murder, or to any Proceſs, or any Indictment, Preſentment, or Inform. 
tion, of or for any Offence or Miſdemeanor whatſoever. 


ft - 


—p 


* 


1 (8) Statute of 4 Geo. 2. cap. 26. 


But by 4 Geo. 2. cap. 1 Nats that, All Writs, Proce s, Pleadings, Rules, In. 
Stat. 6 Geo, 26. F. 1. 4 difFments, Records, and all Proceedings in any Courts of 
2. cap. 6. Fuftice within England, and in the Court of Exchequer in Scotland, ſhall le 


4 aan in the Engliſh Tongue. 


not extend to the Court of the Receipt of his Majeſty's Exchequer, 


S. 2. Miftranſlation or Miſtale in Clerkſhip in Proceedings begun before 
the 2 "wy of March 1733, being part Latin and part Engliſh ſhall be no Er- 
ror, but may at any Time be amended, whether in Paper or on Record, before 
or after Fudgment, upon Payment of Reaſonable Cats. | 

F. 4. Every Statute for amending Ferfails (ſpall extend to all Forms and Pro- 
ceedings (except in Criminal Caſes) when the Proceedings are in Engliſh, and 


this Clauſe ſhall be taken in the moſt beneficial Manner. 


1 


(T) Variance of Names and Things in the Writ, 
Count, or Specialty. 


ts. Bo , * N Treſpaſs it paſſed for the Plaintiff, the Defendant alleged in Ar- 
p< * P reſt of Judgment that the Vrit is Arbores ſuccidit, cepit & aſportavit, 
8. — and in the Count (ſuccidit) is left out. But per Strange the Writ is good, 
In an Action and the Count may be amended by the Statute; by which he awarded 
2 — that the Plaintiff ſhall recover. Br. Amendment, pl. 30. cites 7 H. 6. 
Writ was 805 | | N | 
for Raiſing the Yard, and the Declaration was for Exalting the Tard and makings a Gutter there, and ſo 
more com than was in the Writ, After Verdict this was held by the Court to be ill and not 
aided by the Statute. Cro. E. 829. pl. 34. Paſch. 43 Eliz. C. B. Norton v. Palmer. 

ln an Action on the Statute for the Tithes of 20 Acres de quibus quidem Triginta Acris no Tithes had 
been paid &c. After Verdict for the Plaintiff, it was moved to amend and make it ( Viginti) according 
to the firſt Part of the Declaration; but all the Rolls being Viginti, it was held dthas ir could not be 
amended ; but being after Verdict, the Court inclined that it was well enough, and the (triginta) only 
Swrpluſage ; for de quibus quidem Acris is good enough, and cannot be intended of more than 20 Acres. 
Sid. 135- pl. 9. Paſch. 15 Car. 2. B. R Fanſhaw v. Mildmay.— Lev. 97. S. C, and per Cur. there being 


rr 


Br. Bille, I. 2. Bill of Debt 100 Marks by Attorney in C. B. &c. and demands 
5. cites 8. & Ioo Marks,” in as much as he acknowledged 255 indebted to the he” 
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is loo J. and it was abated without Amendment. Br. Amendment, Hebt cares 
pl. 33. cites 7 H. 6. 36. Item #he Ob- 
| | e ligation, it 
:the Default of the Clerk who ſces the Record and the Specialty, and if this Matter be found by 
ination of the Clerk, it ſhall be amended, per Fairfax; But per Pigot, a Thing which ought to 
come by Information of the Party, as the Vill, Aiſtery, or the like, ſhall not be amended. Br. Amend- 


ment, pl. 48. citcs 9 E. 4. 15. 


. In Treſpaſs the Plaintiff counted Quod Tranſgreſſionem prædictam Br. Replead- 
(ontinuando till the Day of the Writ, that is to ſay, the 18% Day of March, cis Ig ®: 


cites S. 


' where the Zeſte was the 10th Day of January. The Detendant pleaded — in Trec. 
other Iflue which paſs'd againſt him, by which he prayed Amendment; paſs, the 

and per Newton, this is reaſonable, tor it is only a Miſprition ot — my (was 
the Clerk, but Forteſcue contra, for then the Jury have given efte 3 Jan. 


1 1 7 4 6 J . d 
too little Damages, and then Attaint lies; Quære; tor the- Plain- 3 = 


tiff recovered, bur Writ of Error was brought immediately. Br. A- _—_ ſup- 
g | | ; = oſed the 
mend ment, pl. 3. cites 20 H. 6. 15. be OS 6s 
done 20 Fan. 6 Fac. which is after the Teſte of the Original; agreed that this ſhall not be aided by the 
Statute of Jeolails. 2 Brownl. 273. Mich, 7 Jac. Anon. | 


* Audita Querela againſt W. Langwat upon Indenture of Defeaſance, & in Debt 
ind becauſe he Indenture was Langawat, and the Writ was Langwat, upon an Ob- 


leaving out (a) therefore ill, but becauſe it was Miſpriſion of the Clerk, 5 — 


therefore it was amended. Br. Amendment, pl. 38. cites 21 H. Writ varies 


6, N from the 
5 Obligation. 

Br. Amendment, pl. 38. cites 21 H. 6. 7 Debt upon an Obligation, the Plaintiff was named R 
Hill iv the Writ, and R. Hull in the Obligation, and it was amended, tho* it be Original; contrary, it 
was ſaid, peraduenture, if it was the Defendant who was miſnamed ; Quære Diverſity ; but the Statute 
is that for a Syllable or Letter too much or too little no Writ ſhall abate, and if the Letter (i) be 
added to R. Hill it will be R. Hull, therefore it was amended. Quod Nota bene, Br. Amendments, 
pl. 30. cites 22 H. 6. 43. | 


3. Where the Writ was Fo. Littleton, and the Patent V. Littleton, and 
where the Patent was Will' Hals and Ric' Niveton, and the Writ 
WiIP Has and Ric' Newton, thoſe ſhall not be amended ; for the pro- 
8 Names of Fuſtices or of Parties cannot be amended. Thel. Dig. 224, 
ib. 16. cap. 6. 8. 16. Trin. 27 H. 6. Amendment 34. | 
6. Writ of Forger of falte Deeds was di verſa falſa Fafa & Minumenta 
and the Count was but one Deed of Feoff ment, and one Letter of Attorney, 
and theretore the Count ill, and could not be amended, unleſs ex aſſen- 
ſu partium, becauſe the Count was of another Term. Br. Amendment, 
pL 15: cites 35 H. 6. 37. 
wr, In Forcible Entry the Certainty of the Land was omitted in the Count, 
= . abated, and nor amended, Br. Amendment, pl. 106. Cites 38 
"0: 3. | 
8. Debt upon Indenture againſt the Abbot of V. where the Specialty is Debt upon 
Abbot of Mary, it it be found by Examination that the Clerk who made n Obliga- 
the” W fic had the Indenture, then the Writ original ſhall be amended. 0. pres 


* 


Br, Amendment, pl. 73. cites 11 E. 4.2. C alias di 
15 | | | | . Clerk, 
and in ebe Count J. $. Clerk was omitted, and therefore the e pleaded the Variance to the Count, and 
becauſe the Declaration was enter'd this ſame Term, therefore it was amended per Judicium ; Quod 
Nota, Br. Amendment, pl. 69 cites 14 E. 4. 25. 

"Where the Declaration varied from the Orin in the Defendant's Name and Addition, it was ſaid, 
thar the Curſitor or Clerk that made out the Writ may. be order d to attend, and if bis Inſtructions were 
rigat, to amend the Writ by them. 2 Vent. 46. Paſch. 1 W & M. in C. B. Anor, 


- 
2 


9. In a Formedon brought upon a Patent of H. J. the four capital Letters S. C. cited 
if the four 6% Words were omitted, viz. H. R. A. F. for Henricus Rex — , 
argliz, Franciz &c. on Purpoſe that there might be the more room Reg. 17.4 


co 


* 


r 


X 71284 
* 7 
* * =" 32 
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Mich 28 & to flouriſh and beautify them with Gold. The Ld. Keeper faid h. 
2% Eliz in would cauſe the fame to be amended if the Juſtices of C. B. would cer. 
Lane Cafe. tify that he might; but afterwards the Patent was allowed in C. g 

$. C. by reaſon of the Number of Patents th: 1 
cited 9 Rep. be gud as it was Dy TEAton Ol that are ſo, P. 
48 a. by the 342. a. pl. 53. Trin. 17 Eliz. Digby v. Mounttord. 
1 in 
a Nota. 


1 


S. C. cited Arg Godb. 415. 


Roll Rep. ro. Reſolved per tot. Cur. that where the original Writ varies from rh, 
432.pl-26. Declaration it is not remedied by any Statute of Jcotails. 5 Rep, 30. 


87 Fach. 34 Jac. [bur ſeemsmiſprinced for Eliz.] Biſhop's Caſe. 
S. P. A HI | | 
and Po admitted per Cur, Cro. J. 674, 675. Mich. 21 Jac. C. B. in pl. 8. 


Bulſt. 217. - 11. In Debt for 800 L the Plaintiff declared upon a Statute Obligato. 
Foxy. Juz,. ry ſolvendum on Requeſt, and it appeared to be payable at a certain Day 
8. O. ut & E , 9 3 

this was held by the whole Court to be a Fault incurable. Cro. J. ;16, 


S. P. d 

not appear. pl. 20. Mich. 10 Jac, Fox v. Iakes, 

S. C. cited 12. The Plaintitf was a Biſhop, and declared upon a Leaſe made ln 
as the Biſh- Himſelf, and the Original wer, of a Leaſe made by his Predeceſſor; ad- 


—— on judg'd that this is a material Error, and tho' it was after a Verdi, 
Caſe, Cro. it was not help'd by the Statute of 18 Eliz. and therefore the Judgment 


C. 272. in pl was reverſed. 3 Bulſt. 224. Mich. 14 Jac, Young v. Biſhop ot Ro- 


Rep agg. Cheſter, 
pl. 26. the Biſhop of Rocheſter v. Long, 8 C. and tho' it was objected that the Point of the Writ 


was the Waſte for which the Action was brought, and that the Time of making the Leaſe was not 
material, and that it was not like Biſhop's Caſe, as bad been urg'd, for there the Variance was 
material, becauſe Chriſtopher and John could not be one and the ſame Perſon ; but che Court held 
this all one with Biſhop's Caſe ; for the Leaſe by the Predeceſſor cannot be intended the Leale made 


by the Succeflor ; and they reverſed the Judgment. 


13. In Warrantia Chartz, the Plaintiff counted upon a Feoff ment made 
by Dedi & Conceſſi ad D. in Norfolk, whereas the Land was laid to be 
in another Town, and upon Demurrer this groſs Fault appear'd, and it 
was denied to be amended, becauſe it was pleaded without a Serjeant's 
Hand. Hob. 249. pl. 322. Hill. 16 Jac. Barrer's Caſe. 

Aſſault and 14. Error of a 8 in Aflault in Battery, the Writ was direfed 
Ty to the Sheriff of Middleſex, and in C. B. the Plaintiff declared upon an Ac- 
kann in Lion in London, and ſo there was Variance between the Writ and Decla- 
Com. Mid- ration. The Court held it to be erroneous. It is true, where there is no 
dleſex, bur Original it is help'd by the Statute, but a vitious Original is not help'd, 
= _ wherefore the Judgment was reverſed ; for the Court is certified that 
8 laid in this is the Writ in this Plea bet wixt the ſame Parties, and the Court 
London, but will not intend another Writ, or that it was without Writ. Cro. }. 


it being after 479. pl. 3. Paſch. 16 Jac. B. R. Pollard v. Blight. 


a Verdict 
the Court held that it was aided by the Statute as the Want of an original Writ is, and that this Bill 


in London is as no Bill at all for this Action brought and tried in Middleſex. Cro. J. 654. pl. 4. 
Hill. 27. Jac. B. R. Calthorp v. Culpepper. Palm. cites 428. S. C. 


15. In Treſpaſs; the original #7it was of Treſpaſs in Ryuddlclow, and 
the Declaration was of Treſpaſs in Boxe ; It was certified that this was 
the Writ on which the Declaration was founded, and upon Sci. Fa. two 

. . Nihils returned, tho' it was known to one of the Judges that Ruddle- 
low was an Hamlet of Boxey yet the Court not knowing it, it was held 
a Variance in Subſtance not help'd by any Statute, and ſudgment was re- 
vers d. Cro. J. 664. pl. 379. Hill. 20 Jac. B. R. Hendy v. Thirſt. 


16. In 


* 


— — 


_— 
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6 ee ee ee AAA 
— 


16. In Debt on Account, the Writ was recited in the Declaration, Palm, 428. 
aud che Account was ſet forth to be apud Exon, whereas the original Vrit Reynall v- 
| | ; Trelawny, 
was certified Devon. It was moved in Arreſt of judgment, for that alias, Kelly 
tho the Statute helps after Verdict where there is no Original, yet S C. the 
when there is an Original which varies from the Declaration, and does Court di- 
not Warrant it, it is not aided by the Starute ; but per Cur. this is not 1 
8 a , | . t. 116. 
my Original for this Action in the County of Exon, and ſo it ſhall be Trelawney 
taken as if there was no Original, and fo be within the Purview of the v. Reynel, 


Statute. Cro. J. 674, pl. 8. Mich. 21 Jac. C. B. Reynel v. Kelſey. S. C. no 


udgment.— 


Ibid. 225. S. C. and the Court divided. 


* * 
n 
— * > + * 


17. In Error brought to reverſe a Judgment in an inferior Court, for 
that the Plaint was enter'd againſt Francis, and the Proceedings were 
gain Fobn. By Roll J. The Plaint being in the Nature of an Origi- 
nal Writ, it cannot be help'd, though it be after a Verdict. Sty. 115. 
Trin. 24 Car. Brereton v. Monington. 
18. Judgment in Ejectione Firmez was reverſed, becauſe the Words See Stat. 16 
N Armis in the Writ were omitted in the Declaration. Cro. C. 40). & 3 
paſch. 11 Car. B. R. in Caſe of Mayo v. Cogſhill. W 
19. Delt upon the Statute of Hue and Cry againſt the Hundred was by 2 Keb. 483. 
Original, and at the Niſi Prius the Plaintiff was nonſuir, becauſe the bl. 21. Car- 
Original was (Eduard,) when it ſhould be (Edmund.) A Rule was on 
TD tor the Curſitor to attend, and that it he had right Inſtructions of Leſeleſ, 
then to amend ir, which he did in open Court. Sid. 412. pl. 8. Paſch. S. C. adjor- 


— 4 
— 


c 


21 Car. 2. B. R. Parker v. Hundred of Little and Leſney. EE 

| id. 487. pl. 
1 8. Cadjornatur. ——Ibid. 498. pl. 58. The King v. the Handred of Little and Leſaes. L. . 
The Court ordered an Amendment. 


20. The Original in Treſpaſs was Ouare Clauſum fregit, and the De- Ejetment of 


a G ; 8 6 Me ſſuages 
tlaration was Luare Clauſum & domum fregit; and after a judgment for . 


the Plaintiff in C. B. and a Writ of Error brought, this Variance was 1 „ 300 
aligned for Error; but it was argued that this Original being certified 4cres of Paſ- 
Terms ſince, and no Continuances, it could not be the Original to this ture &c. 


Action, and ſo a Verdict may be intended without any Original, which — 1 han 
is aided by the Statute of ſeofails, and the Judgment was affirmed. 3 moved that 
Mod. 136. Trin. 3 Jac. 2. B. R. Tay lor v. Brindley. ttsis Suit is 
A D110 | | by original 
Writ,-and the Writ does not warrant the Declaration; for the Original is of one Meſſuage and 2 Acres 
few. Per Cur. abſente Richardſon, This ſhall not be intended the Original upon which the Plain- 
declared, but that there was another 1 which is imbexxled; iſt, becauſe the Writ bears Teſte 
18 Aprilis, returnable 15 Paſch. and this Declaration is in Trinity Term, and here is no Continuance 
upon this Writ. 2dly, The Writ is againſt the Defendant and a Copyholder, and in this Declaration 
there ig no Name of the Copy holder; and ſo this Want of an Original is aided by the Statute of Jeo- 


fails, and Judgment for the Plaintiff, Cro. C. 327. pl. 10. Mich. 9 Car. B. R. Johnſon v. Davy. 
n 1231 L . g F 5 ＋ Q ; * 
— CE CIO CENNE COINS — eye r—g———n——e — n—n—————_— 
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(U) . Variance between Count and Count, where there 
bun are ſeveral amendeel. 


MBT upon an Obligation f 12 Nov. after Imparlance, and in the 

. xt Term the Plaintiff declared anew upon an Obligation of 12 
F and upon Mibil dicit had udgment. Upon Error brought the Court 
were divided whether this ſhould be amended. Golds, 136. pl. 36. Hill. 
43 Eliz. Wilkinſon's Caſe. | 


48 | | 2. In 
w 


ä — — 
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Browal 57. 2. In Debt apon Obligation dated 13 Feb. after Imparlance a 24 Decla. 
_ gc. ion was made, which was 7 Obligation dated 15 Feb. {pd Non eſt 
fays that at Factum pleaded and Iſſue enter d, the Variance was diſcover'd, and pray'd 
firſt it was to be amended and made agreeable to the firſt Declaration, and fo it was 
denied to be order d per Cur, For the firſt is the Principal; and all the Prothonota- 

ed, ries ſaid that this is no Inconvenience to the Detendant ; for his Pla 4). 


becauſe the . 
Defendant ways refers to the firft Declaration, and is enter'd as to the firſt, Cro. |, 
Pleads . 3 Jac. B. R. Burrel v. Bowes. j 


had pleaded 105. pl. 41. Mic 
to it, and 8 | | 

fach A ment his Plea would be alter'd, and ſb the Trial would go againſt him; but afterwards it 

was granted to be amended per tot, Cur. For the Imparlance was enter'd Hill. 1 Jac. and the Iſſue was 
Paſch. 2 Jac. but the Defendant was admitted to plead De novo at his Pleaſure See 3 Bulſt 22. 
Mich. 14 Jac. Milward v. Maby, like Point; and the better Opinion of the Court ſeem'd to be, that 
the Judgment was well given; and not erroneous. And ſee Ibid. 228, 229. Milward v. Watts, and 


Cro. J. 41 5. pl. 4, S. C. 


2 

3. In Ejedtmem the Plaintiff declared upon a Demiſe of 25 March 6 

Far. by virtue whereof he enter d, and was poſſeſs' d until the Defen- 

ant poſtea, viz. Anno ſexto ſupradicto, ejected him. After Imparlance 
the Plaintiff made a ſecond Declaration, and therein the Ejectment was ſet 
forth to be Maii Anno ſupradifto, which was right, and fo found againſt 
the Defendant ; but whether this was erroneous, becauſe no Day of 
Ejectment was mentioned in the firſt Declaration, was the Queſtion, It 
was agreed per Cur. that if any Matter of Sub/ance be omitted in the firſt 
Declaration, which is the principal and material Declaration, it cannot 
be aided or amended by the 5 — 3 for that is but a mere Recital of the 
firſt. Cro. J. 311. Mich. 10 Jac. Merrell v. Smith. 

4 The Plaintiff declared that the Defendant Die Auguſti aſſaulted 
&c. omitting the Day of the Month; but the Declaration upon the Imparlance- 
Roll was perfect. Atter a Verdict and Judgment, it was aſlign'd for Er- 
tor, and took a Difference where the , Declaration is perfect, and the 
24 defefFive, that this is not Error; for the Court is to adjudge upon the 
firſt Declaration only, the ad being only a Recital of the firſt, and be- 
gins with an Alias prout patet &c. The Court held the firſt Declara- 
tion imperfe&t and void, and that the Omiſſion of the Time is Matter of 
Subſtance, and reverſed the Judgment. 2 Roll Rep. 152. 153. Hill, 
17 Jac. B. R. Bicroft's Caſe. 

5. In a Declaration deliver d by the By, the Plaintiff's Chriſtian Name 
was miſtaken Jobn, Where it ſhould be Peter. Powis and Gould J. (be- 
ing only in Court) held it not amendable, becauſe there is »o Writ which 
it can be amended by. 2 Ld. Raym. Rep. 711, Trin. 1 Ann, B. R. Poit- 
vin v. Tregeagle. | YI 

6. In Aſſault and Battery, the firſt Count was of a Battery by the De- 
fendant on John B. and the ad and 3d Counts were of a Battery by the 
Deferidant on rhe ſaid Sam. (which was the Defendant's Name inftead of 
the Plaintiff's.) After Verdict for the Plaintiff, this being moved in Ar- 
reſt of Judgment, the Court held that it was aided by the 16 & 17 Car. 
2. which helps all Miſtakes of the Chriſtian and Surname of the Parties 
who are once rightly named before in the ſame Record, and here Fob» 
is named rig ht in the firſt Count. Comyns's Rep. 557. Hill. 10 Geo. 2 
C. B. k v. Mariner. E 


with. 3 


(W) Ve 
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4 


4 * 


'W ) Variance of Names and Things in the Writ, and 


. 


| Re-attachment &c. amended. 


, 


1. IN Annuity the Defendant pray'd in Aid, and the Prayee was efſoien'd, 8 Rep 186. 
and at the Bay of Adjournment the Defendant”s Attorney was xy; b. cites. on 

ind the Name of the Plaintiff varied from the Eſſoign, and becaule it was 

a common Eſſoign it was amended. Br. Amendment, pl. 26. cites 2 


H. 4- 4. 

2. In Entry —_ the Statute of R. the Original was to the Sheriff of . But it the 
againſt F. B. of in the County of B. Gentleman, and was ine Die 7 = Original was 
me of the King, and Re-attacbment 1 the Serif of 8. againſt F. B. of ee 


in Com. tuo, Gentleman; and per Danby, Choke, Davers, and Moyle I. tactme; 
it ſhall not be amended ; for then J. B. of C. in the County of B. bs 25 B. this al 


attach d. 1 Aſhton, Laicon, and Danby mutata Opinione, it ſhall mended ; | 
be amended. Br. Amendment, pl. 67. cites 2 E. 4. ). | it is not the 
ſame Perſon, 


and then the Defendant is not re-attach'd ; per Danby, Choke, Davers, and Moyle J. Br. Amendment, 
|. 67. cites 2 E. 4. 7. ——But if one be named J. Hitchet in the Original, and J. Hitchcocke in the 
hment, this ſhall be amended; for it may be intended one and the ſame Perfon, and known by 


both Names. Ibid. 


continued for want of mentioning ſpecial Day in the Writ of Adjournment, Br. pt 
ment, pl. 5 


and could not de amended ; quod nora; by which the Writ of Adjourn- ment, pt. 
ment and the Roll of it were amended by a ſpecial Act of Parliament. . 
Br. Amendment, pl. 70. cites 4 E. 4. 41. 


— — — _ 


- 
= | 1 


(X) Variance of Names and Things in the Writ, Impar- 
lance-Roll, or Plea-Roll, or Niſi Prius Roll, amended, 


* 3 3* 


* 
= 


\EBT for buying 64 Combs of Grain, and this contra formam Sta 
* ant fai 77 55 


"LF turi. The De that he did not buy the ſaid 60 | G 
Modo & Forma, and ſo to Iſſue, and did not anſwer to the 4, and it was 
moved to have it amended; but per Cur. it cannot be; for then this is 


it the Plea of the Defendant for Part, and this is Matter and Subſtance, 
and the Act of the Party, and not Miſpriſion of the Clerk. Quod nota. 


Br. Amendment, pl. 1. cites 2 H. . . 7.0 
2. A Declaration was of a Treſpaſs done the 12th of For 45 Elix. and © 
the Record of M/ Prius Wa# of à Treſpaſs the 12th of Far. 25: Rin. 
The Verdict found the Defendant Guilty. At the Day in Ban the 
Phintiff pray'd Amendment of the NiſiPrius;- but the Court held it not t10 
- aniendable. Mo. 681: pl. 935. Anon. LET) 10% Pak + 2608 Ye bor 
3. In Ejectment brought of two Houſes, the Bill filed was an fen ans; Yely. is wy 
but the Defendant by the Paper-Book pleaded to both the Meſſuages © ny” 
Not Guilty, and the Rel? and Retord of Vi, Prius were to Houſes," At nach EL 
ter Verdict and Judgment enter'd for che Plaintiff, a Writ of — n 
| rought, 


5105 


* 


Ll 


— — — — — 


— — 


* 
— — — 


244. g Amendment and jeotauls. | 


only a Tran- brought, and before the Record was removed, the Plaintitf moved thar 
"m the Bill upon the File might be amended and made two Melſuages. It 
2 was reſolved by che whole Court, that becauſe the Detendanr's Plea Was 
ot two Meſſuages, and the Roll and Record accordingly, the Bill 
ſhould be amended; tor the Bill which mentions only one Houle could 
not be the Ground ot all the Proceedings atterwards, but it was as if no 
Bill bad been filed and therefore it thould be ſupplied, and f it often 
had been done betore the Record was rene w'd [removed.] Quod Nota. 
5 Browal. 144. Mich. J Jac. [B. R.] Saunders v. Cottington. 
Het. 164 4. Action was brought againſt W. Halin of Langley; and the Record 
- C = of Nie Prius was W. Langley of Malin, But per Cur. it thall be amend. 
Jr rg T w ed, tor it is 4 plain Miſtake ot the Clerk, for the whole Record Leides is 
y a Tran- = 3 
flation of Right, and the Record ot Niſi Prius ought to be amended by the Re. 
Litt. Rep. cord in Bank according to 44 E. 3. But if the Iſſue had been miſtaben it 
bas been otherwiſe, Litt, Rep. 349. Mich. 6 Car. C. B. Malin's 
Cafe. Ne” | 
Hutt, 81:  $. In Aſumpfit, the Writ and Declaration were againſt Ann, Execu- 
W ade's Caſe trix of Sir William Wade, and the Iſſue, Record, and Venire Facias 
55 2 1 were accordingly ; but the Writ of Hab. Corpora jurat' were between 
Dance the Plaintiff and the Lady Wade, Executrix of Sir Henry Wade Knt. 
was taken and theretore it Wwas moved in Arreſt ot. judgment that it was a Trial 
that ben without Warrant. But per tot. Cur. becauſe the Iſſue, the Record of 
on 8. Niti Prius, and the Venire Facias were good, the Miſpriſion in the Hab. 
miſtaken Corp. was but the Fault of the Clerk, and well amendable. Cro. C. zz, 
that the a- pl. 3. Paſch. 2 Car. 1. Ann Smith v. Ann Lady Wade. 


meading ie ' | | 
would Eo the Jury by fal ſifying their Verdict, it ſhall not be amended, but in this Ca% it is but 


the Writ by which the Jury is warn d to appear, | 


-4 
— 


| Treſpaſs and 6, The Writ of Niſi Prius is amendable by the Statute 8 H 6. and to 

2 be made according to the Record, but with this Caution, viz. that the 
Betendant Record of Niſi Prius has ſufficient Matter in it either Expreſs or Imply'd to 
who all ap- give Authority to the Fuſtices of Niſi Pris To try the Iſſue; for they can- 
pear d and not try any Iſſue by Force of the Statutes thereof made without Au- 
ery og thority given to them by Writ of Niſi Prius. 8 Rep. 161. in Blacka- 
I the Plz more's Cale. — . | — | 
job & Diſt f ly the J 

urat' iſtringas was againſt all 1, only the Iſſue on the Nif Prius Roll was joined by five only, Verdict 
at the Aſſiſes gain 7. And aftet ſeveral Morions'in Arreſt of Judgment it was . by the waoie 
Court, That the Niſi Prius Roll was in this Caſe amebdable; here the Judge has an implied Autho- 
rity; for here is an Iſſue jqined on tha Record by all 7. I one [ſie had been joined by the 5, and apot her 
8 the other 2, it Had bee ôrher wife. The Jurata and Diſtringaſ ure againſt ail 7, to try this Iſſue of Not 

uilty ; ſo that the Judge has plainly an implied Authority to try the Iſſue between the Plaintiff and the 
7 3 and that Omiſſion is plainly a Miſpriſion of the Clerk, and therefore ſuch a Miſtake in all Actions 
and Caſes is amzndable, and ef ecia}y in this Action of Ejx&tment, where all ; are bound by Rule of 
Court to conſt. Leah Entry, and Juſter. 12. Mod..107. Mich. 8 W. 3. White v. the Biſhop of 
Worceſter 8. C, & P. and dothibg is to come in Queſtion but the Title; and Rookby J. ſaid 
the Rule implies 4 Cönſtnt chat it ſhould be amended. Comb 393. Mich. 8 W. 3. B. K. Tyner v. the 
Biſhop of Worceſtes, . Ld Ram Rep egg Tite v. the-Bithop of Worceſter, S. C and amended 


* 
# 


accordingly. nd fog 19216, zi Kid fo 55 

.5100, Danld.... rob dil lo autre 20% lim „8 <0 A fl bi. 
Ld. Raym. . The Defendant pleaded in Abatement, and there being a Judg- 
3 . 2 ment to anſwer oder, Iitue was n it Was tried in the Country, 
„ Chancel. and tbe Plaintiff had a Verdikt. Ic was moved to ſet aſide this Judg- 


H, 
and ſays that by that; and tor this Reaſon the Court ſet aſide the Judgment. 5 Mod. 
PraRtiſcts in 399 Paſch - 10 W. 3. Durbartine v. Chancellor. „ 


B. R. and all 21011927 , 1300.0 501. 4008 ei Ris 3 ii T7 | T1 5 ©; 1137 | 
the Prothonotaries of. C. B. certified that the conſtant Practice is to have the Plea in Abatement enter d 
in che Niſi Prius Roll. 8. C. cited Carth, 399. in Caſe of Harper v. Davys 8. C. cited L4. 


' Raym. 


* 
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„2 
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ad 


: 10. in B K. § C. cited 12 Mod. 274. Hill. 12 W. 3. in 8 C. of Harper v. Davis, 
cir 2 vir. Aſumpſit; the Plea was enterd in Ha er-Term, the Memorandum was of 4 Hul 


enter d in FHillary-Ferm. On Iſſue joined it was tried by Niſi Prius, and the Verdict was ſet aſide, an! 


1 nec Trial granted, and tried this Term in London; and in the new Niſi Prius Roll the Placita <vere of 


d that the Party appeared and pleaded this Term, and Verdict thereon ; and now Judg- 
- ny er becauſe the Iſſue on the Plea Roll is of Eaſter Term, and the new Trial is but a Conti- 
nuance of the ſane Cauſe, and fo the Record of Niſi Prius differs from the Plea Roll. 12 Mod 274. 
Hill. 11 W. 3. Harper v. Davys. Carth. 498. S. C.————L4. Raym. Rep. 510. S. C. ac- 


cordingly. 


8. In Trover the Plaintiff had deſcribed the Parcels of Goods in the 
Nif Prius Roll different from what he had in the Copy of the Iſſue. 
A Rule was granted to ſhew Cauſe why the Niſi Prius Roll ſhould not 
be amended by the Copy of the Iſſue, and afterwards (abſente the Ch. 

J was made abſolute. Barnard. Rep. in B. R. 441. Paſch. 4 Geo. 2. 


lackford v. Hudſon. 


(Y) Variance of Names and Things in the Writ, Records 
of Niſi Prius, Poſteas, and other Records, amended, 


IX T Ariance was beween the Record and the Writ of Certiorari ; for 
the one was HF. Crexe and the other was H. de Greene, and there- 
fore they would not proceed. Br. Record, 4 42. cites 28 Aſſ. 52. 
2. The Record of Bank was F. B. Gent. and in the Record of Niſi Prius 
(Gent. ) was omitted, and it was amended without repleading. Br. A- 
mendment, pl. 105. cites 39 E. 3. * 
3. In all © 55 where the Roll is enter'd contrary to the Original, or the 8 Rep. 156. 


like, it ſhall be amended. Br. Amendment, pl. 34. cites 7 H. 6. 45. — wow 32 

ſuch Caſes it was amendable by the Common Law. In Debt, the Defendant in the Original cue 

named J. S. of Eſton, and the Roll and all the Proceſs 2 S of Weſton, and the Parties were at Iſſue, 

and ir paſſed for the Plaintitt by Niſi Prius, and at the Day in Bank this Matter <vas pleaded in Arreſt of 
udement ; & non allocatur, but it was amended according to the Original by Aſſent of the Court. 
r. Amendment, pl. 36. cites 19 H. 6. 15. | 


+ Delt againſt F. N. of 5. Husbandman, and the Iſſue in the Record was Firth. A- 
if be was Husbandman die brevis or not, and the Record of Miß Prius mendment, 
wanted theſe Words, die brevis, and yet the Juſtices took the Verdict, if 1 2208 
he was Husbandman die brevis, and at the Day in Bank the Plaintiff s. C. cited 
would have amended ir by the Statute according to the Roll which was 8 Rep. 161. 
well, and was not ſuffer d; for as here the Inquiry of the Juſtices of b. and fiys 


n , 1 it is to be 
Nin Prius was without Warrant, becauſe it was not in their Record. eee 


Quere if it be aided now by the Statute of Jeofails 32 H. 8. It ſeems that to the Wrir 
it is not; for it is not the Default of the Party, his Attorney, nor of Nifi Prius 


Counſelors, but the Default of the Officers. Br. Amendment, pl. $2. hat thc 
cites 11 H. 6. 11. | 92 Y 


+ + LAG | | of the Trea- 
ſary who writes ir, is therein amendable by this Statute (of 8 H. 6.) and to be made according to the 


Record, but with this Cavtion, viz. that the Record of Nifi Prius has ſufficient Matter in it, either ex- 
pre or implied, to give Authority to the Tuſtices of Niſ Prius to try the Iſle ; for they cannot tro any I 


by Force of the Statutes thereof made without Authority given to them by the Writ of Nifi r rius, 


and that ſo it is adjudg'd in the ſaid Caſe of 11 H. 6. 11. 


5. It the one Party is enter'd in the Record for the other, it may be a- 
mended. Br. Amendment, pl. 113. cites 1 H. » 23. 
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f.. ĩͤͤvꝑss!!..!.!.!. ß Nt ter tongs, 
346 Amendment | and Jeofails. | 
6. Iſlue was whether Goods were deltver d between two Feaſfis, and in 
dorſed upon the Panel (Dicunr pro Querente) and yet the Poltea cer;;.. 
fied, and the Rolls allo made it that the Delivery was at the Leaf, 
and upon this Matter alleged in B. R. and the Error in this Point 4. 
ſign'd and certified out ot C. B. the Record removed by the \Wrjr ot 
Error was was amended by Award, and the Word (at) fared our and 
the Word (between) written inſtead thereot, according as it appear d b 
the Note on the Back of the Panel, that it ought to have been. Poph. 105 
ſays a Precedent was ſhe wn of this as Irin. 35 H. 8. Whitfield v. W right, 
7, Torr was brought in the Exchequer-Chamber upon a Judgment 
given in B. R. where the Indorſement upon the Back of the Writ was 
Pro Quer and the Poſtea and Roll was that the Plaintiff was Guilty, and 
it was amended. Poph. 102. Hill. 38 Eliz. cites it as à late Caſe. ' 
9. Iſſue in C. B. was whether F. S. were taken by a Ca. Sa. or not, the 
Jury found for the Plaintiff, viz. that he was not taken by the (jc 
apias, and upon the Back of the Panel enter'd (dicunt pro © ner? ) but on 
the Back of the Poffea the Clerk of the Aſſiſes certißed the Panel thus 
Viz. that the Jury ſay that no Capias was awarded, which was otherwiſe 
than the Iſſue was, and found b Jury 5 And the Roll of the Record was 
according to the Poftea, and ſo ſu gment for the Plaintiff. Error was 
brought and aſſign'd this Variance between the Iſſue and Verdict, but 
upon this Matter certified out of C. B. the Court of B. R. awarded the 
Record ſent out of C. B. to be amended according to the Indorſement on 
the Panel, which is the Warrant for certifying the Poſtea, and ſo this 
is a Warrant over to him that makes the Entry on the Roll. Poph. 102. 
Hill. 38 Eliz. Wood v. Matthews. 
fn Action 9. In Aſſumpſit the Verdict was enter'd, Quod dent Damna bcca- 
for Words, fone Aſſumptionis prædids, and this was awarded to be erroneous, but 
the Phintift dpon Motion that the Nate given by the Fury to the Clerk was well, viz, 
dict“ bur that they found for the Plaintiff, Et afpdent Damna without more, and 
of the that what was added was the Miſentry of the Clerk; it was ordered 
2 ſaund by Fenner and Clarke (only in Court) to be amended. Note this was 
1 the Je alter In nullo eſt erratum pleaded; Bur this Error was not aſſigned upon 
ectally, were the Record, but Ore tenus &c. Cro. E. 677. 678. Trin. 41 Eliz. B. R. 


not enter d 
which ap. Madox v. Dawſon. 


aring u 
— Ne wg to be the Default of the Clerk of Aſſiſe, the Words were ordered to be inſerted, . the 
Plaintiff paying Coſts to the Defendant in a Writ of Error ought by him ; becauſe as the Verdict 


was firſt enter d, he had juſt Cauſe to ſue a Writ of Error. The Record was amended, and Judgment 
affirmed, 2 Jo. 212. Trin. 34 Car. 2. B. R. Nailer v. Clarke, A 


to. The Defendant being an Attorney of C. B. appeardd in propria 
Perſona, and being at Iſſue, the Record of the Niti Prius was, quod 
tam pred” (the Plaintiff) quam prefat' Defeni appeared per Attornatos 
ſuos ; this being but a . Mit-entry ot the Clerk was amended. Cro. ]. 

265. pl. 29. Mich. 8 Jac. 1. Hey ward v. Hayward. ; 

11. In Ejefment . — 5 A. B. C. and D. the Jury found A and B. 
Not Guilty, and C. Guilty as to one Meſſuage &c. and D. as to 60 Acres 

Land &c. but in entring the Judgment the Clerk niſtoo the Parcels, 
and enter d, that C. was Guilty as to the bo Acres c. and D as to the 
Meſſuage &c. Upon a Writ of Error in B. R. this was adjudg'd a- 
— 8 becauſe it is only a Miſpriſion of the Clerk in Matter of 
Fa, when he had the Record before him, by which he might be di- 
rected, but if it had been Miſpriſion in Matter of Law ir could not be 
amended. Palm. 258. Mich. 19 Jac. B. R. Maſon v. Molineux. 

12. In the Ven. Fac. one of the Farors was return d by the Name o 
Edmund, and it appears in the Poſtea that he was ſworn by the Name / 


Edward. It was inſiſted that this cannot be intended co be the vo 
er- 


- * 


Amendment [and Jeofails. 


Petfon ; bus by Roll Ch. J. ic may be amended by the Notes of the — 


Clerk of the Aſſiſes by which he made the Poſtea, and ordered him to 
beexamin'd. Sty. 110. Trin. 24 Car. Norton's Cale. 


+ de * . * 


cn_—_— 


(Z) Variance of Names and Things in the Writ 
vis and Exigent, amended. | 


2 0 


i. VMgent in Appeal was ſued as againſt a Principal, and the Count 

My was as aganſt Acceſſory, and it was amended. Br. Amendment, 
pl. 103, cites 7 I. 4. 27. | 

2. Debt againſt F. N. and the Capias and all other Proceſs, and the So, and for 
Exigent was R. M and theretore the Defendant was diſmiſs'd per Judi- the ſame 
cium, becauſe tho* the Capias may be amended, yer Exigent cannot be a- _ 
mene; tor chen J. N. ſhall ſtand outlaw'd where he never was pro- hu. 44. 
claim'd in the County, but R. N. Quod Nota. Br. Amendment, pl. Gina and 


4. Cites 20 H. 6. 18. ot her Proceſs 
| : 3 ; g was againſt 
T. Senjobn, without any (t) in the Middle, and the. Exigent wat T. Seintjohn with. (t) and the Outlaw- 
was revers d without Amendment; and it was ſaid, that there is a great Difference between the 
County of Hereford and the County of Hertford, Br. Amendment, pl. 89. cites 2 R. 3. 13. 


\ Variance between the Original and the Exigent hall not be amend- The Caſe 
al, tho it be Miſpriſion of the Clerk. The Reaſon ſeems to be, becauſe was thus ; 
then the Defendant is not this Perſon who was proclaim'd by the Exi- / 2 FA > 
Bear's tor where he was named with Alias Dictus in the Original, in the of C. Gent. 


'xigent the Alias Dictus was put before the firſt Name in the Original. alias dictus 
Br. Amendment, pl. 55. cites 38 H. 6. 3. J B. of C. 


4 | | ET in the Count 
of 0' Gent. and the Exigent was J B. of O. in the County of O. Gent. alias dictum 2 * -E 2 
the Gumy of 'C. Gent. and the Outlawry was return'd, and by the Juſtices it is reyerſable; for that 
which was before in the Original was behind in the Exigent, and there was no Mention of Amend- 
ment. It ſeems that it ſhall not be amended at the Exigent. Br. Variance, pl. 60. cites 8. C. 


4 Error aſfigned was, that the Original Writ was zol. and ſo was 
all the meſne Proceſs, but when the Defendant appeared at the Exigent, 
che Entry was, that obtulit ſe in placito dcbiti 101. when it ought to 
have been 20 1. upon View of the Record, it appeared that 20 Origi- 
nal. was certified, and therefote it could not be amended. Goldsb. 133. 
pl. 32. Hill, 43 Eliz. Stangiſton's Caſe. 

4. P. was indicted for a Murder in Eſſex, and outlaw'd &c. and the ,  _ 
Outlawry being certiſied into B. R. it appeared to be erroneous, becauſe it pjyume, 
was Exactus eft ad Comiatum, without 22 (meum) whereupon the At- Caſe, S. C. 
torney General ſhew d the Court, that the King had ſeiſed the Lands, reported in 
and therefore, to prevent Reverſal of the Ourlawry, pray d a Certiora- — —＋ 
ry to the Coroners to certify, whether it was Exactus ad Comitatum'' 
&c, and if fo, then upon his Return to amend it, and it was awarded 


accordingly. Palm. 480. Trin. 3 Car. B. R. Plumm's Caſe. 
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As to De- (A. a) Defaults and Miſtakes in Writs Original and 


ſects by Va- 


riance be. Judicial, amended. 

tween Writ 

2 _ 

ga at 1. (OCIRE Facids upon a Fine levied by King E. 2. reddend eidem Regi 
to 9 7 3 14 

De fects by & Hered' ſuis 10 6. per Ann tenend de nobis & Heres noſtris, 

* ſce where it fbould be de E. 2. quondam Rege & Hered* ſuis, and becauſe 

(O. a) it was a Writ Judicial, theretore it was not abated. Br. Amendment, 


pl. 104. cites 39 E. z. 

2. Hire Facias upon Office of Mortmain was challenged for the King, 
becauſe in the Claim there was falſe Latin &c. but it did not appear in 
what &c. et non allocatur; but it was amended in the Preſence of the 
Chancellor there; Quod Nota; And the Writ was Claim where it 
ſhould be Clamat. Br. Amendment, pl. 59. cites 40 Ail. 26. 

3. Scire Facias upon a Fine was Ouare Terrd querentis deſcendere non de- 
bet, where it thould be Executionem habere debet, and yet well, but was 
not amended, becauſe it was a Writ Fudicial; tor per Fincheden, Aru 
Original which wants Form ſhall abate, and ſhall not be amended, be- 
cauſe it is made in the Chancery, and pleadable here; but Wric Judici- 
al which is made here, ſhall not abate for want of Form it it has Mat- 
ter ſufficient. Br. Amendment, pl. 20. cites 41 E. 3. 14. 

Thel. Dig. Sire Facias upon a Fine to execute the Remainder, was Ouare prefa- 
223. lib. 16. 7 NM deſcendere non debet, which implies Execution; tor it thould 


to 
2 8 * be remanere non debet, and therefore was amended. Br. Amendment, 


accordingly. pl. 23. cites 44 E. 3. 18. | 
5. In Scire Facias out of a Record the Name of the Defendant was miſ- 
taken, and therefore he was not warned, by which it was not amended ; 
tor this is in Subſtance ; contrary if it had been in Form. Br. Amend- 
ment, pl. 99. cites 3 H. 4. 8. | 
Br. Eſſoign, 6. In Pracipe quod reddat of Rent, the Eſſoign was de placito Annui Re- 
pl G cites ditus, where it ſhould be de placito Terre ot Rent of Inheritance, and 
therefore was amended. Br. Amendment, pl. 29. cites 11 H. 4. 43. 
8. P. in Writ », In Forger of Deeds the Writ was Imaginavit tor Imaginatus flit, and 
of Conſpi- was amended by Award of the Court. Quod nora in falſe Latin. Br. 


1 l 
** _ Amendment, pl. 8 1. cites 11 H. 6. 2. 


ſuch Latin ; : / . 
Word as (Imaginavit,) and it was ſaid that this Amendment was by Force of the Statute. Thel. Dig. 


lib. 16. cap. 6. pl. ti. cites 11 H. 6. 17,——— But fee Stat. 4 Geo. 2. cap. 26. at (8) 


8. Formedon of a Gift made to Ro. and to his Feme, and to the Heirs of 
the Body of Ro. &c. The Writ was, that after the Death of Ro. tothe 
Demandant deſcendere Sc. as Son and Heir &c. without ſuppoſing the Death 

of the Feme, and it was abated, and could not be amended by the Sta- 

tute ; for they cannot know. if the Feme be alive or not. Thel. Dig 

2235. lib. 16. cap. 6. 8 29. cites Paſch. 11 H. 6. 34. T 

It Fermidon 9. In Formedon by two Barons and their Femes, the Writ was, and 
in Deſcender that after the Death of the Donee to the Barons and to their Femes, ut Fila. 
* 8 bus & Heredibus of the Donee deſcendere debet &c. The Writ was 
qued d+ſcen- amended by Judgment, and the Deſcent made zo the Femes only ; tor Pri. 
dere debet to ſot took it as an apparent Miſprifion of the Clek. But orherwiſe ic ſhould 


the Baron be if the Writ had been to the Barons and their Femes ut 3 
| | Nen 


Amendment (and Jeofails.) 3 49 F 


cendere &c. without ſaying Filiabus. Thel. Dig. 224. lib. 16. cap. 6, and How, 
821. cites Mich. 35 H. 6. 10. 13. and 2 H. J. 11. agreeing, and 9 H. 3 


J. 19. ed. Br. 
Amendment, pl. 60, cites 2 H. J. 11. Per Huſſcy. 


11. A Man recover d in Writ of Annuity, and the Record came into the 
Reſceipt, and Certiorari iſſued to certify Tencrem Recordi coram nobis in Can- 
allaria &c. which was in Curia Domini E. nuper Regis Angliæ tertii coram 
R. Thorp, & ſociis ſuis Fuſticiariis noſtris, where the Writ ought to be 

ficiarits ipſius nuper Regis E. tertii, and not (Noſtris;) and the' beſt 

nion Was, that it ſhall be amended ; for it is Miſpriſion of the Clerk, 
Bur Danby contra, and that it ſhall not be amended ; for the Clerk had 
only the Copy of the Record to make the Certiorari; for the Record itſelf 
remains in the Reſceipt; for it is not like to an Obligation, for there 
the Clerk may have it before him; and therefore if he fails, and upon 
his Examination confeſſes that he had the Obligation before him, there 
the Miſpriſion ſhall be amended ; but where he had not but a Copy, then 
e contra; for then it is only the Information of the Party himſelf, which is 
at his Peril. Quod nota. Br. Amendment, pl. 52. cites 37 H. 6. 27. 

12. Land was given by Fine to Baron and Feme, and to the Heirs of their 
Bodies, and Certiorari iſſued to remove the Record out of the Treaſury 
into the Chancery ; and now It came into C. B. by Mittimus, and the 
Plaintiff brought Scire Facias upon it as Heir to the Baron and Feme of 
their Bodies, and in the Mittimus he made himſelf Heir to the Baron only, | 
and in the Lire Facias he had made himſelf Heir to the Baron and Feme ; and 4 ; 
the Opinion was that the Scire Facias thall abate ; for the Fine warrants - a 
the Mittimus, and the Mittimus warrants the Scire Facias, and therefore l 
they ought to agree. And by Vaviſor, Rede, and Fineux, it ſhall be | 
becaule it is founded upon Record. Contra of Scire Facias, which 

is foundad upon "ks 2. Note the Diverſity. Br. Amendment, pl. 63. 
cites 9 H. J. 1. 8. 

13. A Sire Facias upon a Fudgment in Aſiſe, where one of the Plaintiffs Br. Plead- 

was knighted after the Fudgment. The Writ was brought by A. B. Mil. ings, pl. 169. 
and B. C Mil. and the Recovery was recited to be by A. B. Mil. and B. C. tes 5 C, 
modo Mil. whereas the Reed of the Judgment was by A. B. Mil. and * 
B. C. without naming him Miles; and the Court held that the Writ was 
ill, becauſe ic ought to have been Cum A. B. Miles, and B. C. modo Miles, 
per nomen A. B. militis, and B. C. recuperaverunt &c. but that it was bur 
che Miſtake of the Clerk in miſreciting the Record, and therefore it 
ſhould be. amended. 2 Ld. Raym. Rep. 1058. Arg. cites 11 Hen. 
7. 2. a. | 

14 If Writ Judicial varies from the Original, this ſhall be amended. 
Br. Amendment, pl. 48. cites 9 E. 4. 15. | 

15. Choke ]. Rid that he ſaw Writ upon the Statute 5 R. 2. that the 
| * enter d Vi & Armis ubi ingreſſus non datur per Legem, where 

1& Armis is not in the Statute, and it was amended. But Catesby ſaid 
thar the Original was made by the Information of the Party, and there- t 
tore ſhall not be amended. Br. Amendment, pl. 72. cites 10 E. 4. 11. 5 

16. Where Writ of Warrantia Chartæ is Unde Pactum habet, where it 
thould be Lade Chartam habet, this thall not be amended ;' for Form thall 
not be amended. Br. Amendment, pl. 78. cites 22 E. 4. 20. 

f By H of Præcipe quod ſolvit, where it fhould be Præcipe quod reddat. 
18. & in Ovare In 4.4 od permittat nominare, where it ſhould be 
W ſhall 40 esd. M Mes e 
19. A Scire Facias was brought to have Execution of a Key rx re- Br. Amend- 
obere by A. and B. Sul yarde for the Defendant pray d that the Writ ment, pl. 73. 


may abate, becauſe the Judgment was rerover*d by A. only ; but che Court e 8. C. 
| 4 U amended - 


®, 


A. 
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| amended the Writ, becauſe it was but Vitium Clerici. 2 Ld. Raym 
Ro 1058, Arg. cites 22 E. 4 6. b. | 5 ; 
Jenk. 218. 20. A Mandamus was awarded our of the Court of Wards 7 the 
p" 64 58 Eſabeator of the County of S. who took a Verdict; and befure the in. 
amendable; groſſing and ſealing the Verdict, which Was agreed ro be done at another 
for Erronice Day and Place, a Superſedeas came to him, at the Concluſion of which 
emanavit. Was, Wrote Superdeas inſtead of Superſedeas. It was held by the Court 
2 WW or was not amendable. D. 170. pl. 2. Mich. 1 & 2 El. Ld. 
owis's Caſe. | CES | 
| 1 a Writ of Error to reverſe a Judgment, the Error aſſigned was 
that the Writ was in the Debet only, where it ought to have been in the Delet 
Delinet; and it was moved that this being only Miſpriſion of the 
Clerk ; ir might be amended; but held per Cur. that ir was Marter o 
8 Hance and therefore not amendable. 5 Rep. 36. Trin. 30 El. Wal. 


cot s Cale. nee. | * | . 

22. In Ouare Impedit by the Queen, Exception was taken to the Writ 

becauſe the Words oo uod permittar ipſam præſentare a7 Rectoriam 

where it ſhould be 2d Ecclſiam. The Court awarded that the Wirit 
ſhould be openly amended in Couft by a Clerk of the Chancery. 4 Le. 
12. pl. 4 Paſch, eee 

* = ES 23. Error, for that the Writ, which was on the Statute of Glouceſ- 

P Pc. ter, was Quod nullus faciat Vaſt, Venditionem & DefriFionem &c. 

V. Freeman : TY" a 

S. C. held inſtead of Deſfructionem; Reſolved, that this being Matter of Subſtance, 

per Cur. Deſtrictio being a Latin Word, alters the Senſe of the Statute, and 

. Hot amend- Matter of Subſtance in an Original Writ ſhall not be amended. x Rep. 


able, the 45. Paſch. 41 Eliz. B. R. Freeman's Caſe. 
being (Diftriftionem.)—— S. C. cited out of 5 Rep. by Doderidge J. 2 Bulſt. 5.8. C 


cited Hutt. 56. 


24. In Aſiſi the Writ was Ad faciendum Recognitionem--illum, inflead of 
illam; and it was moved to be amended. The Curſitor made Oath that 
the Note which he now produced (which was right) was the original 
Note, whereby the Writ was made; bur the Court would adviſe. Hob. 
128, pl. 162. Oglethorpe v. Mawde. e ei 

25. In Formedon the Writ was Conſanguinens, where it ſhould be 
Conſanguinco. It was ſaid by all the * that this may be amend- 
ed by the Statute. Het. 78. Hill. 3 C. B. in Caſe ot Jenkins v. 
Dawſon. 

26. B. recovered in the Marſhalſea againſt D. and thereupon brought 
Debt in C. B. and D. pleaded Nut tiel Record. A Certiorari was awarded 
for a Record between D. and B. and it came into Chancery, and by 
Mittimus into C. B. but the Mittimus miſtook the Name of C. for D. 
It was rul'd per tot. Cur. that it ſhould be amended, and judgment at- 
firm'd. But by Doderidge, if che Certiorari had been ill it ſhould not 
be amended. Lat. 217. Mich. 3 Car. Doily v. Broughton. 
S. C. cited 27. Quare Impedit to preſent ad Eccleſiam de W. It was moved that 
Lev. 2. the Writ might be amended, becauſe the Plaintiff's Title was to the 


G. Hiſt. of Vicarage of the ſaid Church, and not to the e and becauſe it 


yy ' was a Writ Original, and in Point of Subſtance, the Courr much doubr- 
; ed if it ſhould be amended ; for it is clear that the Writ was miſtaken; 

for the Words Ad præſentandum ad Eccliſiam, always intend Right of 

Adwowſon of the Parſonage ; but when the Title is to the Vicarage only, 

there is a ſpecial Wrir Ad preſentandum ad-Vicariam, and cited F. N. 

B. 32. and 15 Eliz. D. 323. but becauſe rhagdtrorney gave a Note 10 the 

Curſitor to draw a Writ Ad præſentandum a Mariam Eccleſiæ de W. and 

|, becauſe it is @ peremptory Add ion in a Qua. Tmp. the fit /ix Months being 
p, the Party being a Purchaſor of the Adyowſon, and the Miſprilion 

pening by Default of the Clerk in not purſuing his Maiter's Directi- 


ons, 


« 
= 
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ne almer. . q L 
"28. Plaintiff in a Oua. Imp. againſt the Defendants, who had preſent- 


to che Church ot having miftook the Name of the Defen- 
„ pray d an Amendment, becauſe the 6 Months being laps'd, they 
d not bring a new Writ without Loſs of this Preſentation; but the 
art denied to grant it, and ſaid that it appears clearly that this was 
Default of the Party, and not of the Clerk. Freem. Rep. 69. pl. 83. 
1672. C. B. the Lady Eſſex v. Key's College in Cambridge. 


= jms ordered to be amended. Cro. C. 74 Tria. 3 Car. C. B. Tur- 
ner V. | 


I 


29 After an Extent and Liberate the Writ was Habere facias Terras 


K. nta, inſtead of Liberari facias, which was moved to be a- 
zended; and the Court order'd it accordingly. 2 Vent. 171, Paſch. 


W. & M. in C. B. Anon. as 

40. The Plaintiff obtained Zudgment in an EjefFment for two Houſes, 6 Mod. 310: 
7 oF; ought a Sire Facias on that Judgment, to ſhew Cauſe why he S. 2 

d not have Execution of one Houſe; the Defendant pleaded Nul tie! . Pi. 


Record, and the Plaintiff perceiving the Fault, moved to amend it. Sed 263. S. C. 
nz this Scire Facias is a good Writ, there is no Fault in it to by the Name 


amend, and the Court will not alter it to fit it for the Plaintlff's Pur- © In v. 
* 


poſe in this Judgment, when it is probable there may be another Judg- eld I 
_— in 2 has for one Hoo and the Defendant having cat = gn 
Mdrvancage of it, it ſhall not be amended to falſify his Plea. 3 Salk. the Court 
3%. Mich 3 Ann. B. R. Williams v. Hoskins. took a Pi- 


verſit 
| a Writ is bad and vitious upon the Face of it, and where it is good in the Frame of it, * not 
ba ed to that particular Purpoſe, and ſaid that there would be ſome Colour to amend in this Caſe if the 
t had appear d and pleaded ſome other Plea, or had not taken Advantage of this Slip, ſo as 
the Proceedings would have been vitious without Amendment; and they agr that where-ever an 
iginal was amendable, there a Scire Facias would be ſo too. 1 Salk. 52. pl. 16. S. C. accordingly. 
2 Ld. Raym. Rep. 1057. S. C. and ibid. 1060. the Reporter ſays Quzre of this Caſe, becauſe 
the Caſes cited by Mr. Williams {who argued for the Plaintiff in Error, as the Reporter did for the 


Defendant in Error] ſeem to be ſtrong to the Purpoſe, and the Court (as the Reporter ſays he thought 
fuld the Marter Hæſitanter. f 4 * git) 


- 

"I. . * 89 
1 171 

1 : 4 


1. If a Formedon be made for 10 Acres where the InftrufFjons given S. P. men- 
"ate for 20, Holt Ch. J. ſaid he doubted that it could not be amended ; — fe 


r the Statute is to cure only Miſtakes of Clerks, which would endan- powell 
ger the reverfing of Judgmeats, and not to alter Matter 1 by ex- doubted. 2. 


tending it farther than it was before. 6 Mod. 264. Mich. 3 Ann. Ld. Raym. 
KR. obiter. | | 1 & * 


32. A &i. Fac. out of the Petty-bag retorned in B. R. to repeal the 6 * 229. 
ich. 3 


K r Patents granted to Wells was amended, and Sping, a 5 Be 
Fir Name, was amended, and made Spring, by the Inſtructions given 3 =} 
x» the Clerk of the Petty-bag, and the Clerk of the Petty-bag, who Weld, S. C. 
mate Gut the Wrir, was ſent for to amend it, becauſe he who made it but S. P. 


bought to amend ir, and the Court examined him as to the Truth of the — not ap- 
loſtructions. 2 Ld. Raym. Rep. 1060. Arg. cites Bre wſter v. Wells. 5,5 
sd wes +4 | 

| : Day of Hill. 
Term, 3 Ann. (abſente Holt Ch. J.) upon Motion a Scire Facias was amended ; and where the Judg- 
ment was recited as a Judgment of the 3d Year of the Queen, that was amended and made the fi 
grecable to the Record; but in both theſe Caſes the Amendments were made before Plea pleaded 


immediately upon the Return of the Scire Facias, 2 Ld. Raym. Rep. 1060. 


33. In a Scire feri Inquiry in the Recital of the Judgment, Curia 2 Keb. 175. 
Domini Regis was miſtaken for Nuper Oliveri, and was amended, be- pl. 62. Hill 
cauſe it was a Judicial, ir, and the Miſtake in the Recital of the Re- Gab 4.8 R. 
cord which che Clerk A before him. 2 Ld. Raym. Rep. 1058. Arg. the S. C. 
Kites 2 Keb. 175. Williams v. Moore.  , _ 8 and per Car. 
ie | ; | AD | 9 7 | It was amend- 
ble without the Help of the late Statute of 17 Car. 2: cap. 8. it being a Judicial Writ. 


a. 


2 34 In 


—_— 


J 35 = Amendment [and ſeofails. 


— — — — 
— — — 


\ 34 In a Sci. Fac. on a Judgment the Plaintiff 's Name was inſerted 
inſtead of the Defendant's ; it wrs mov'd to amend it, as only a Miſtake 
of the Clerk, but denied, for there is no Fault in the Writ Itſelf, and 

it is poſſible chere oy be ſuch a Judgmenc. 1 Salk. 52. Hill. 6 Ann. 
B. R. Vavaſor v. Baile. 
. 34. The Court was mov'd to amend an Elegit, that /ets forth, that 
Jud ment was given upon the gth. of Fanuary, when in Fact it was gi- 
den the 234 of October, and figned the gth. of Fiege The Court was 
of Opinion chit it was not amendable, becauſe it might occaſion an Al. 
teration in a Verdict upon a Writ of Inquiry, for between the 23d. of 
October, and the gth. of January, he might have Lands that he had 
not the gth. of January; ſed adjornatur. 10 Mod. 67, 68. Mich. 10 
Ann. B. R. Dummer .... | 
36. A Sci. Fac. againſt the Pledges in a Plaint in Replevin is in Nature 
of a Declaration, and conſequently amendable. 8 Mod. 313. Mich. 11 
FEY Geo. 1. Weldon v. Buckler. 
S. P. and 38. A Bill was filed again/f the Defendant as an Attorney of the Court, 
Leave given and the Bill by Miſtake of the Plaintiff's Attorney did co⁰ν,uit ee & inge 
to — 2 prudur it ſectam &c. inſtead of & inde petit Remedium &c. The Judges 
— * Y ordered it to be amended upon Payment of Coſts, and to be taxed Niſi 
Coſts, tho* Cauſa, and the Rule was afterwards made abſolute upon an Affidavit 
the Court of Service. The Iſtructions here given to the Plaintiff s Attorney were 
ſeem d to ,, file a Bill, which he hath not done; but he has made it a Declaration 
Amendment y this wrong Concluſion, and not a Bill according to his Inſtructions, 
unneceſlary. Barnes's Notes of C. B. 3. 4. Mich. 6 Geo, 2. Clarke v. Cotton an At- 


Barnes s torney. 
Notes of 1 
C. B. 17. Paſch. 12 Geo. 2. Maſon v. Littlehales, Attorney. 


38. A Scire Facias againſt a Bail, and all the Proceedings thereupon 
were ordered to be amended by the Record in the Original Action, by 
inſerting the Word ( Merchant) inſtead of ( Mercer,) being the Defendant's 
Addition, after Iſſue joined upon Nul tiel Record. Barnes's Notes of C. B. 6, 
Hill. 4 Geo. 2. Swetland v. Beezley & Browne. 

39. On Motion to amend the original Writ and Declaration, by 
making the Plaintiff a Co-Adminiſtrator inſtead of Executor, it was ſaid 
per Cur. the Doctrine of Amendment of original Writs (which is not b 
the Common Law, but per Stat. 8 Hen. 6.) is ſettled in the Books; ff 
No Amendment of an Original can be made, unleſs for Neſcience or Mi: 
pri/ſion of the Clerk. 2dly, There muſt be ſomething to amend by. In this 
Caſe both theſe Requiſites are wanting. The Court will take care that 
the Suitor ſhall nor ſuffer by the Officer's Error ; but had the Miſtake 
been the Attorney's, the Party muſt be put to his Remedy againſt him; 
the Court could nor amend it. Here the Writ is agreeable to the In- 
ſtructions, ſo there is nothing to amend by. Barnes's Notes of C. B. 15. 
16. Mich. 12 Geo. 2. Lamb v. Gibſon. 


r 
— 


(B. a) Teſte and Returns of Writs amended. 


T Treſpaſs Diftreſs iſſued 15 Trin. * 4 15 Mich. and the Roll 

A was from 15 Trin. to 15 Hill. and at 15 Mich. the Plaintiff appear d 

and pleaded to the Iſſue, and found for the Plaintiff; and this Matter al- 

leged in Arreſt of Judgment, and were awarded to replead, and was not 

amended. Br. Amendment, pl. 111. cites 46 E. 3. 19. Proc 
2. 


„ 
0 
„ 
* 
— - 
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* 9 
— 


94. Proceſs iſſued to the Coro ners, and four returned the Ven, Facias, and 3 Ur. Return 
Iy ferurned the Habeas Corpora. It ſeems to be ill, but it was ad- * 82 lg 
Fred there, becauſe he appeared. Br. Repleader, pl. 13. cices 14 1. 4 5 plac 
H. 4 Br. Ofhce & 
; Ot. pl. 11. 


8. Error was aſſigned that the Venire Facias was returned by two Coroners, whereas 
he. Time of the Writ awarded there were 2 other Coroners, and the Return ought to have 
* in the Name of the 4 Oroners; but adjudged this was aided by the Statute, which aids Miſreturns 

Inſufficient Returns, and this was but a Miſreturn. Cro. J. 383 pl. 12. Mich. 13 Jac. iu the 


Exchequer-Chamber, Lamb v. Wilcman. 


g. Witneſſes were return'd dead. The Defendant ſaid that they were alive, 
and Fe that the Sheriff be examined, and ſo he was, and ſaid that he 
nor lis Under-ſher:ff did not return at, but ſuch a Clerk, by which he was 
aher d to amend it, and return d them ſummon'd. Br. Examination, pl. 
4 cites 37 H. 6. 11. | mY 

4 


4 Where Writ ot Exigent is returnable Menſe Mich. and the Roll is 15 
ich. or e contra, there the Writ thall be amended, and made to accord 
Wich che Roll. Br. Amendment, pl. 71. cites 7 E. 4. 15. 
Ia Treſpaſs Piſtreſs with Miſi Prius was returnable 15 Michaelis, 
and the Roll was Menſe Michaels, and the Inqueſt by this was taken in 
Pais, which Matter was alleged in Arreſt ot judgment; and by the Opi- 
nion of che Juſtices the Writ ot Niſi Prius mall be amended, and Rea- 
2 good; tor he Roll is the Warrant of the Writ, therefore the Writ ſhall 
be amended according to the Roll or Record, and not the Roll; for 
n Noll ſhall not be order d by the Writ, but the Writ by the Roll. Br. 
Amendment, pl. 7:. cites ) E. 4. 15. | 
6. It Diſtringas Juratores be return'd 15 Paſch. and the Roll is Tres Br. Record, 
Septimanas Paſchz, and the Jury at 15 Paſchæ, this is Error, and hall pl 27. cies 
not be amended ; tor chis is wot Miſpriſion of the Clerk, but Miſpriſion of 5 S. 
tht Fuftices, who ought to have regarded the Roll, and not the Writ; 22 WH 
for this is the Record tor the Original; and the Docket of rhe Protho- © grab 
tary is not of Force but during the Term for which it ſhall ſerve, 
after the Term ended the Roll is the Record, and not the Docket. Br. 


Awendment, pl. 87. cites 2 R. 3. 11. | 


* . 


. Where a Venire Facias is returned by the Coroner, when it ought to If on Sug- 


be returned by the Sheritt, the Trial is wrong, and not remedied by 1 ON 


any Statute of Jeotails. 5 Rep. 36. in Baynham's Caſe, ſaid per Wray proceg be 
to be adjudged in the Caſe of Goodwyn v. Franklyn. | awarded to 
| 2 | the Coro- 
nens, and then the Sheriff either returns the Panel or Tales, it is erroneous, becauſe not collected by 
the proper Officers, and therefore they are not the proper Ju tices Facti of that Cauſe, and ir appears on 
the Record that the Return is otherwiſe than the Court has directed. G. Hiſt. of C. B. 135. ; 


8. In Covenant a Writ of Inquiry was awarded, by the Roll returnable Mo. 7 12. pl. 

15 Paſch. and it was made returnable Menſe Pajch. and the Inguiſition 998. cites 

taken before 15 Paſch. And upon judgment tor the Plaintiff in C. B. Er- j,,1, 5-226 

ror was brought in B. R. and ater good Deliberation awarded that the In ” rc of 

Writ be amended by the Roll, and. judgment affirm'd. Cro. E. 161. in 2 8 
uy 


it was af- 

ſign'd that 
| Y 4 the Writ of 

Inquiry of Damages was awarded by the Roll returnable Die Martis poſt Tres Trin. and the Writ was re- 
turnable Die llercurii poſt Tres Trin. and the Writ was return'd ſerved, and the /nquiſttion talen 26 Jure, 
which was Die Martis poſt Tres Trin. and ſo vatied from the Roll, and the Judgment erroneous, . Bur ir 
Was anſwered, that it was the Default of the Clerk to make it returnable variant from the Roll, which 
the Warrant thereof; ard all the Juſtices and Barons, on View of the Record of jeff v. Wiljon, 
awarded that it be amended bythe Roll. Cro. E. 760. pl. 33. Paſch. 42 Eliz. in Cam. Scacc. Wolley 
v. Moſely. Mo. 511. pr 998. S. C. and the Court held p the Default of the Clerk, and amendahl- 
by the Stat. $ H. 6.8. C. cited Arg. 2 Ld. Raym. Rep. 1059. accordingly; but that otherwiie ic 


pL 33. ſays the Precedent was Ihe wu as Paſch. 30 Eliz. in B. R. Jeff v. in ompſir, | 


Wilton, 


if it had been executed upon Die Mercurii, the Day the Writ was returnable. 


4 % 9. Error 


2 e A 


3 — 44 ——ů— — - 
Em 
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Cr E. 183. 9. Error was aſlign'd, that in Treſpaſs: the Venire Facias bore 7: 
. 7 LAS. . * £0 - . . | ie 

pl CSC 4 Sunday 3 but it was held that this was remedied after Verdict b 5 4 

ys it is ST. | | - 1 - Y Star, 
help'd By 18 Ellz. Mo. 684. pl. 944. Hill. 32 Eliz. in the Exchequer-Chamber 
Stat. 32 8. Short v. Hellyar. | , 
— . Tanf N 
ment was affirmed. 8. C. cired anfield J. by the Name of Short v. Arundel, as ame 
Trial, Cro. J. 162. in pl. 16. 7 8. C. cited Mo. 46 5. in pl. 657.—8. P. cited per CR 
accordingly. Gro. E, $67 (bis) pl 24.——Cro. E. 203. pl. 35. it was ſaid that it is uſual in C g. if A 
judicial Proceſs bears Tefte — Sunday; to amend it. S. P. where a Venire Facias was Teſte of 
a Sunday, and held amendable, it being only the Default of the Clerk, and miſawarding of Proceſ; 
which is aided by Stat. 32 H 8. and 18 liz, and Judgment for the Plaintiff. Cro. J. 64. pl. 3. Paſch. 
2 Jac; B. R. Dolphin v. Clarke. | x 


10 If « Ven. F acias beats 25, the Day that it is returnable, this is 

Fr 2 the Roll. Mo. 399. pl. 826. Trin. 37 Eliz. Adams v. 

Cro. E 433. 1I. Venire Fatias was returned the firft Day of the frm, and the Roll 
pl. 5 Hun- 2 Day before the Term, and Iſſue was joined and tried thereupon. Per 
reiſey gc Cur. The Roll is the Warrant for the Writ, and the Writ iflued with. 
: out Warrant of the Roll, and 1s nor aided by Srat. 18 Eliz. For the 


and it was 

held clearly Statute aids Diſcontinuance, Miſcontinuance, and Miſconveying of Pro- 
2 ceſs, Mo. 402. pl. 535. Paſch. 37 Eliz. Beſey V. Hungerford. 
adjornatur, — But if it does not appear that any Writ was awarded, it is aided by the Statute; but not 
an Ill Writ. Ibid, G. Hiſt. of C. B. 131. ſays that the Award of the Venire muſt be to a Day in 
the ſame Term, or the next Term; but however it muſt be in Term, otherwiſe it is erroneous, becauſe 
this is not ſuch a Diſcontinuance as is aided by the Verdict, fince it is an Error in the Court in award. 
ing the Proceſs, which makes it utterly uncertain when or where the Parties ſhould appear to receive 
Judgment, and it is an Act of the Court which is erroneous, and not a Miſentry of the Clerk, which 


the Statutes do nat intend to aid. 


* _ 12, In Debt the Venire Facias was awarded upon the Roll returnable 
Die Martis poſt 15 Trin. and the Writ was in Facto returs'd Die Fovis 
po} 15 Trin. and this was 1 e for Error. Sed non al locatur, becauſe 
it Was only miſawarding of Proceſs, and remedied by the Statute of ſeo- 
fails, and the Judgment was affirmed. Mo. 696. pl. 967. Mich. 38 & 39 
Eliz. in Cam. Scacc. Falſowe v. Thornye. | | 
A Writof 13. Where the Chriſlian Name of the Sheriff” was omitted in the Re- 
Proclama- tarn of an Original Writ the Court refuſed to amend it, the Record being 
Exigent was made up, and becauſe an'Erroneous Outlawry would be reverſed thereby. 
5 Goldsb. 1 13. pl. 3 Mich. 39 & 40 Eliz. Broughton v. Flood. 
rved, n | "os 
the Sheriff's Name was not put thereto. Adjornatur. Mo. 65. pl. 176. Trin. 6. Eliz. Anon. 


14. A Venire Facias was awarded upon the Roll thus, viz. Ideo præcep- 
Vicecomiti quod Venire Facias 12 quod int hic and lett a 
Facias was Blank for the Day of the Return, fo as there was no Day for the Re- 
left in the turn upon the Roll, tho? the Day of Return was expreſſed in the Ve- 
Record of nire Facias. Popham and Fenner, held chat the Venire Facias ought to 
Ni -\ xx have a Day certain upon the Roll, for that is the Warrant tor the Ve- 
3 nire Facias, and if it differs from it, it is Error and not amendable; 
in Arreſt of but. Gawdy held it amendable. Et adjornatur. But afterwards the 
1 judgment was affirm d. Cro. E. 553. 554. pl. 5. Paſch. 39 Eliz. B. R. 
ule, mas Shere v. Dickenſon. e 

2 on hearing was diſcharged. For it is conſtant Practice to leave a Blank; the 
Ge ee, ts Vicks 1515 Part of the Iſſue, and is amendable by the Venire Facias itſelf; 
Barnes's Notes in C. B. 345, 346. Paſch. 12 Geo. 2. Bryan v. Smith, | 


ac cited 1. The Venire Facias was returnable Die Sabbati poſt Of ab. Trin. and 
by Powis J. the Diſfringas iſſued bearing. Date the Day after Craft. Trin, and Tal 


S* 


. 1. 


as XY AS AD . on 


L 
6 
b 
n 
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whefeapon, and Verdict for the Plaintiff; And this was moved to be 2 Ld. Raym, 
I becauſe it was without Warrant, being before the Return of the Rep 1064 
Venire Facias. But becauſe by the Roll the Venire Facias was awarded 1—-— 
tarnable Craft. Trin. which is the Warrant to make the Venire, and was 
well awarded, and it was the Default of the Clerk who did contrary to 
the Roll, iz was ruled to be amended. But Popham ſaid, that it the 
ial had been upon the Venire it was erroneous and not amendable, 

Cro. E. $72: pl. 11. Trin. 39 Eliz. Rogers v. Bird. . 
16. The Nringas urat. bore Tefte the ſame Day with the Venire Facias, 
tho in its Nature it iſſues after the Venire Facias returned, yet it was 
amended in this Point alſo ; for it was only the Miſpriſſon of the Clerk. 
Yelv. 64. Paſch. 3 Jac. B. R, Nevil v. Bates. r 
170 The" enire Facias was made returnable .©uid. Hill. and bore 22 S. C. cited 
12 Feb. which is the laſt Day of Hillary Term. And yet per Curiam, by Powell J. 
ir ſhall be amended in the Date of the Teſte, viz. to iſſue out before the b Raym, 

eturn ele and this in Favour of Trials; for it is only the Default of 3 


the Ct. elv. 64. Paſch. 3 Jac. B. R. Nevil v. Bates. 1069. 8. C. 
n cited by 


** 


Holt Ch. J. to be a plain Miſtake of the Clerk, and the Teſte being after the Return was ill, being to 


ditrain Jurors not ſummon d. | 
Verire Facias bare Teſte 26 June, which was the bs i Day of Trin. Term, and ſo the Return is before 


theTefte, and the Diftringas ill awarded; but reſolved that being only a Default in a Judicial Proceſs 
irſhould be amended. Cro. j: 442. pl. 15. Mich. 15 Jac. B. R. Harriſon v. Mercalf, - 
Error aſſign d was that the Venire Facias bore Date 12 Feb. and was returnable Dis Sabbati poſt Ofab, 
mificationis, which is before the Teſte. Sed non allocatur; for being a Judicial Writ, and the Fault 
ofxhe-Clerk, it ſhall be amended. Cro, C. 38. pl. 4. Trin. 2 Car. in the Exchequer-Chamber, Ayles- 
worth'y: Chad well. | | 
uy 273.7 5 © 
18. The Zeſe of a Venire Facias was 12 Fune returnable Tres Trin. 
which was the ſame Day that the Tefte was, and after Verdict it was 
moved to be amended and made according to the Roll, and it was a- 
mended accordingly. 2 Brownl. 102. Mich. 9 Jac. C. B. Anon. 
19. In Account the Venire Facias was return'd by the Coroners thus, 
viz, Executio iſtius Brevis patet in quadam Schedula huic Brevi annexa, 
and the Panel and Names of the jurors between the E. of Cumberland 
Plaintiff and T. H. Defendant in a Plea of Debt inſtead of in a Plea of Ac 
count, and yet after Verdict Day was given to the Coroners to amend 
their Return. 2 Browal. 108. Mich. 9 Jac. Earl of Cumberland v. 


and the F aulr of the Clerk, it ſhall be amended. Cro, C. 35, pl. 4 Trin. 
2 Gar. in the Exchequer- Chamber, Ayleſworth v. Chad well“. 

22. An Attorney — ed his Clerk to make a Ca. Sa. returnabl⸗ in Tri- A N 
ny Term, the la Return whereof was on the 25th o une, and the Clerk Tage = 
by Miſtake wrote the 25th of Fuly. Glyn Ch. J. held that if it ought to Day af 
be amended it muſt be by the Common Law, and he thought there was Term, and 
no Colour tor the Amendment of it. 2 Sid. 7, 12. Mich. 1657: Smithsby whether ic 
v. Lenthill. „44 

1 "a eats pas the 
Jede ; and it was granted chat a of Enquiry is avendable. God. 18, for chere is the Roll 
hie it may be amended; ſo 2 /enire Facias &c. for there is an Award by which it may be amended, 
and in the preſent Caſe che Court would amend the Fieri Facias if it could; but there is xo Award 

| | por 


JG) 


, wy i . 
tbe Kol tor the Fieri Facias by which the Amendment can be made. Comyns Kep. 6g pl z 
fn, 14 Will, 3, B. R. Juxon & Ux' v. Naylor. | ; 

hie Vanire bore Tefte 24 Jeb. which is out of Term returnab e in the Term, and was amended. Ye,y 
64 in Cale of Nevil v. Bates, lays that a Precedent was ſhewn to that Purpoſe. b 


„ 


23. A Fieri Facias was tefled J Feb. 26 Car. 2. by Miſpriſion of the 
Clerk, it being Teffe F. North, whereas Sir F. North was uct Chief Ta 
ftite before Hillary Term 27 Gar 2. It was amended by Order ot the 
Court. 2 Jo. 41; Mich. 2) Car. 2. C. B. Smith v. Harward. 
24. In Homine replegiando of one in whom the Defendant, claim'd 
Property, the Sheriff return d that he had replevied the Body, but does 504 
ſay, the Body in which the Defendant claim d Property ; whereupon the 
Sheriff was order'd to amend his Return, 3 Mod. 120. Hill. 2 & 3 Jac. 
2. B. R. Sir Tho. Grantham's Caſe, | 
25. In Aion for Words, after Declaration deliver'd the Defendant, on 
ſearching for Plaintiff s Iuſtrudt ions to the Curſitor, found they varies 
materially from the Original, and thereupon pleaded the Statute of Limi- 
tations. he Maſter of the Rolls upon Perition granted a new Origi. 
nal, which ſhould warrant the Declaration, and it was filed in Courr, 
but the Commiſſioners ot the Great Seal ſet the ſame alide, and order 
an Original to be taken out according to the firſt Inſtructions to the Curſſtor; 
and on Motion the Court of C. B. order'd the laſt Original to be filed. 
2 Vent. 130. Hill. 1 & 2 W. & M. in C. B. Chaſe v. Etheridge. 
26. The Teſte of an Original Writ is not amendable ; Per Powel ]. 
2 Ld. Raym. Rep. 1066. and ſaid that it was ſo reſolved in the Houjie 
of Lords, with the concurrent Opinion of all the Judges in the Caſe of 
my L. Jefferies, and that upon Conſideration of Gage's Caſe in 5 Rep. 
45. b. and adds in a Crotchet [that a Judgment given in Wales upon the 
Authority of Gage's Caſe was reverſed ; and that upon that Occaſion 
the Record of that Cafe was ſearch'd for, and found not to warrant the 
Report. And Holt Ch. J. ſaid that the Record of that Caſe is in Co. 
Intr. Tit. Err. p. 9. 250. and the Judgment of the Court is contrary to 
the Report, for the Writ was not amended, but the Fine was reverſed. 
And as I have heard Twiſden J. ſay, the Eſtate is enjoy'd under that 
Judgment ever ſince.] 

27. It was moved to amend the Writ of Habeas Corpora Furator after 
Trial returnable on Wedneſday next after 8 Days of the Purification, inſtead 
of Wedneſday in 15 Days of Eafter ; Court made a Rule to ſthew Cauſe, 
which was afterwards made abſolute upon hearing Counſel on both 
Sides. Barnes's Notes of C. B. J. Paſch. 7 Geo, 2. Waldo v. Hariſon, 

28. It was moved after Trial to amend the Furata in the Record of 
Niſi Prius by making the Return in the Award of the Habeas Corpora of a 
Day certain, inſtead of a General Return; a Rule was made to ſhew 
Cauſe, but afterwards diſcharged, the Court ſay ing that it need not be 

amended, for it is remedied by the Statutes of Jeotails ; but on further 
Conſideration the Judges gave their Opinion ſeriatim, and declared that 
the Jurata might be amended by the Habeas Corpora, and order d the 
ſame accordingly. Rep. of Pract. in C. B. 101. Paſch. 7 Geo. 2. Walthoe 
v. Harriſon. eee 


(C. a) Mi 


— — 


q—¹k . — 


(C. a) Miſnoſmer, and other Defects in the Count, Sc (8) y! 


20. 25.—8 
amended. (T) ſupra, 


: # » 


. IN. Qnuare Impedit the King counted of Reſignation by the Hands of F. 
I Biſhop of W. Ordinary of that Place, and did not ſay then Ordinary of 
that ay and it was amended per Judicium., Br. Amendment, pL 109. 
cites 38 H. 6. 33. 
it Io Rationabili parte Bonorum againſt three Executors, Catesby de- 
manded Fudgment of the Count; tor the Cuſtom 1s there, that if the Baron 
dies without Iſſue the 8 have the Mciety of the Goods, and if he has 
Iſſue then, but the third Part, after the Debts and Funeral Expences paid; 
and the Feme Plaintiff! has demanded the Moiety, and has not alleged 
that the Baron died without Iſſue, and by Favour of the Juſtices it was 
amended. Br. Rationabili Parte, pl. 5. cites ) E. 4 20. 21. 
3. In Aſump/tt againſt B. ſenior and B. junior, after Verdict it was al- 
leged in Arreit that the Declaration upon the File ſuppoſes the Promiſe to be 
made by B. ſen. only ; but the Roll and the Record ot Niti Prius, and all 
the Alter- Proceedings were well laid to be by both, and that ſo was the 
Paper-Copy under the Counſellor's Hand. All the Court, præter Fen- 
ner, held it amendable; for as Brian ſaid 10 H. J. 25. Papers are now 
Records; ſo as when it appears that the Paper- Declaration is good 
that the Promiſe was by both, it is the Fault of the Clerk to enter ic 
on the File to be done by one, and ſo adjudged ro be amended. Cro. 
E. 258. pl. 37. Mich. 33 & 34 Eliz. B. R. Ramſey v. Bird Sen. & 
Bird Jun. | | 
4 Le in Tail demiſed to A. and his Aſſigns for the Lives of 3 Perſons. 
Afterwards A. made an Under-Leaſe to B. and his Aſligns to the Ule of 
C. for 99 Years, if the ſaid 3 Lives ſhould ſo long live, Virtute cujus 
5 70 Dimiſſionis idem C. poſſeſſionatus tuir &c. After a Verdict in 
Jjectment it was moved in Arreſt of Judgment, that the Plaintiff ſets 
forth virtute cujus Dimiſſionis he was poiſeſs d, whereas he came into 
25 Poſleſſion by Limitation of an Uſe, and therefore he ſhould have ſaid 
t vigore Statuti &c. and theſe were held to be Faults in Subſtance, 
and not in Form, and Judgment for the Detendant, Cro. E. 40). pl. 19. 
Trin, 3 Eliz. B. R. Baker v. Scale. | | 
5. Motion in Arreſt of Judgment in Ejectment, becauſe the Declara- Yelv. 224. 
tion was That the wo Defendants intravit, dejecit &c. the Plaintiff, where S. C 2d- 
it ſhould have been in:raverant, dejecerunt &c. All the Juſtices (abſente Judged ac- 


PD eld ir to be amendable, it being apparent Miſpriſiun of the cording 17. 
Gerk. Cro. f 


Jackſon, | | . | ton v. Dar- 
D ee ee 
judged by 3 Tuffices, abſente Fleming Ch. J rownl. 149. 8. deed accordingly.— enk. 
4 pl. 42 90 adjudged and affirmed in Aer —8. C. cited 2 14. RED Rep. 1008. by Powell 


who (aid that it does not appear certainly what the Miſtake was, and the ſingular Number for the 
Plural might be very 2, 2 m— * | 
In Covenant agairft 2, the Plaintiff declared Quod teneat Conventionem, inſtead of teneant. The Court 
ordered it robe/amended ; and it was ſaid, that of late Davs it had been done in Caſe of a Word miſtaken 
——— as in Ejectwent divifge for demifit. 2 Vent. 173. Paſch. 2 W. & M. in C. B. Cook 
9 umney. N N : 2 | ; 1 | 


6. Aſſumpfic by J. T. Executor, in Conſideration that NM. the T;Rator & C GR. 
would deliver to rhe Defendant upon Requeſt 40 J. he Tei 10 repay it at Hiſt of C8. 
Juch Deu, and the Declaration was Quod idem N. (inflead of Ff. the Hie 5 


Plaintiff dicut in Fafto, guod ipſe idem N. delivered to him the 401. &. az Aden 
Reſolved that the Declaration was i 5 and inſenſible, Quod idem N. dicit ſtratrix of 


: 2 EW Wo. - ſ 


GY CE &r, A 


1 


A. PI —— Ae. 


TG nd Feats; 


G. ani us in facto, becauſe he is a dead Perſon, and it being the Matter and Sub. 
Charter- ſtance of the Declaration; and no precedent Matter to induce thereto, it 


Party, in cannot be amended, and therefore adjudged againſt rhe Plaintitt, Quod 


ich were * . 
—41 Co. nihil capiat per Billam. Cro. J. 587. pl. 9. Mich. 18 fac. B. R. Tno— 
ras be- mas v. Willoughby. 
tween him 2 | 
and the Defendant, The Declaration was right till ſhe came to the Aſſignment of the Breach, and then 
it was Ideth in Fatto dicit; inſtead of Eadem A. Upon Demurrer it was obj:Etecd, that here was ng 
Breach aſſigned by this Miſtake of the Name of G. the Inteftate, for the Name of A. the 1cminiſtraryiy, 
But the Court held clearly, that as all the Declaration beſides was right, and concluded right, Quod 
eadem A. profert in Curla literas Adminiſt' it was merely a Fault of the Clerk, and amendable by the 
Statute of H. 6. 2 Lev. 117. Mich. 26 Car. 2. B. R. Rea v. Barnes. S. C. cited Comyny's Rep. 
569. pl. 244. Paſch. 10 Geo, 2. C. B. in the Caſe of Harvey v. Stokes, and S. P. admitted; but it was 
there held per Cur. that tho a Miſnoſmer of the Plaintiff or Defendant be amendable, yet the Miſtake of 


the Name of a 3d Perſon is not aided or amendable. | 


J. In Treſpaſs the Plaintiff ſer forth that the Locus in quo Ec. was Copy. 
hold, whereof F. F. was ſeiſed in Fee by Copy, and that the Land deſcended 
to his Daughters, who leaſed to the Plaintiff. The Iſſue was joined upon a 
Collateral Matter, and Verdict for the Plaintiff; and tho' it was adjudg'd 
that the Plaintiff had not made out a good Title to F. F. becauſe he did not 
ſpew a Grant of the Copybold to him, yer this being but Matter in Form, 
was help'd by the Statute of Jeofails. Cro. C. 190. pl. 19. Paſch. 6 Car. 
B. R. Sheppard's Caſe. 

8. The Plaintiff declared of a Demiſe to the Defendant for 13 Nears, ren. 

dring 401. Onarterly, not ſaying Annuatim. Upon Non eſt Factum 
pleaded the Plaintiff had a Verdict; but after the Plea the Plaintiff 
amended the Declaration by putting in the Word (Annuatim.) Upon a 
Motion for the Detendanc to have it examined, it was held by Keyling 
Ch. J. and Wyndham J. that it was no more than What was implied be- 
fore. And by Twiſden 8 the Defendant ſhould have Ae Oyer of 
the Deed; but having pleaded Non eſt Factum, he is not prejudiced by 
— Amendment. Ray m. 160. Hill. 18 & 19 Car. 2. B. R. Rymes y. 
Baker. | * 
9. The Declaration was, Willielmus Patiſon queritur de Will. Milton 
&c. pro eo videlt'ꝰ quod cum Willielmus Patiſon ¶ inſtead of Milton ) in- 
debitatus fuit Willielmo Patiſon. After a Verdict tor the Plaintiff it was 
moved to amend it, for it was a plain Miſtake of the Clerk, to make the 
Plaintiff indebted to himſelf; and the Court ordered it ſhould be 
amended accordingly. 4 Mod. 161. Hill. 4 & 5 W. & M. in B. R. Pa- 
tiſon v. Milton. 


1 Med 523; 10. Aſter Verdict in Ejectment the Plaintiff moved to amend his De- 


*claration, wherein he had counted of a Demiſe 10 April 1697, inſtead of 
— 16963 For 1697 was not come 15 the Tie of x of Trial; but it was 
Carth. 401. denied, becauſe if it ſhould be granted it alter'd the Iſſue, and made 
8. C and another Title. But the Court agreed, that in a Fudgment by * Confeſſion on 
22 42 Warrant of Attorney it might be amended in Ejectment, becauſe with- 
amend it out ſuch Amendment the Agreement and Intent of the Parties could not 
Comb. 394. be fulfill d. 1 Salk. 48. pl. 6. Paſch. 9 W. 3. B. R. Puleſton v. War- 
S. C. but no burton. 0 $35 "ge? n f | | 


udgment; | 55 
Bar fps the Plainciff id nor proceed upon this Vgrdiet; for that the Counſel-in the Cauſe «ſure th 
Reporter that they were fatisficd ic was a fatal Error, and not amendable. ——12 Mod. 125. 8. . 
Jays the Court would have amended it if they could, but the Inconveniences of doing it would be very 

reat, and Judgment was ſtaid ; but that after it was agreed by Conſent to amend, and the Judgment to 

for Security as to the Coſts &c. and the Defendant to take a new Declaration, and Defendant to de- 
liver Poſſeſſion if Verdict be againſt him, and not bring a new Writ of Error. 


* Carth. 401. in the Caſe above, ſays a Rule of Court was produced in a Caſe of Parr v Cawley, - 


| where after Error brought on a Judgment by Confeſſion in Ejectment, ſuch Amendment was made ia 
the Declaration; but that being a Judgment by Conſent of Parties, was held to be no Authority in the 


I I. Aſſump- 


e 


Amendment {and Jeofails.] mY 359 


an, Atlumpliir &c. again F. G. Knight: The Defendant pleaded. in * 3 Salk.2;5. 
Abarement that he is a Knight and Baronct. The Plaintiff replied that he is. Pl. 1. S. C. 

Knight [* only] &C. and moved to amend his Declaration upon Paymencof . 

Coils, all being in Paper, and that the Action being by Bill the Addition was ans Bop. 

not material, it not being within the Statute of Additions ; but it was de- $59. Lapiere 

nied, becauſe there was nothing to amend by, and the Defendant had taken v- Germain, 

Advantage of the Fault. 1 Salk. 50. pl. 12. Paſch. 2 Ann. B. R. Lepara A 5 

v. Germain. : | ingly. 

. Upon a common Clauſum fregit the Plaintiff declared againſt} the 

Defendant as Adminiſtrator, and he pleaded that Adminiſtration was never 

committed to him. The Plaintiff's Attorney moved in the Treaſury, that 

the Plaintiff might amend his Declaration upon Payment of Coſts, by 

declaring againſt the Defendant as Executor, which, upon hearing De- 

fendant's Attorney, was ordered. Barnes's Notes of C. B. 67. Hill. 7 


Geo. 2, Brown v. Shipman. 


8 
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LE 


( D. a) Niſnoſmer, and other Defects in Pleadings, see (n) py, 
amended. 27 


1. K SSISE by F. S. and N. N. The Defendant pleaded that F. M. 

1 died after the laſt Continuance, where it ſhould be V. N. and the 

beit Opinion was that it ſhall not be amended ; tor the Statute was made 

i1o/Favour of Clerks and Officers, ſo that Miſpriſion of the Clerk ſhall 

be amended ; but contra of Plea of the Party; tor this is made by him- 

ſelf and his Counſel, and is ho Default of the Clerk, Br. Amendment, 

pL 14. cites 18 E. 4. 13. and 20 E. 4. 6. + | 

2. Sulyard ſaid that a * Treſpaſs was ſued [ Traverſe was tender d] in 

Chancery by 3, and aſter they ſhew'd Feoſſ ment made to 4, to have the Land « All the 

in Farm; and by all the Juſtices, this is Miſpriſion; for the Feoffment Editions of 

was by Deed; but it did not appear if the Clerk ſaw the Deed or not. ne -.4 
| p ul 

17 en, pl. 74. cites 18 E. 4. 13. and 20 E. 4. 6. | Fue,) which 

was ſued;) but all the Year-books are (Traverſe fait T ä 


3. Miſnoſmer of the Chriſtian Name of one of the Defendants in the 
Atorney-General*s Replication in an Information, was moved after Ver- 

diet tor the Detendants to be amended before Judgment enter'd, to pre- 

vent Error in the Judgment. But the Court thought it could not be, 
becauſe they conceived there was no Iſſue joined. Sty. 167. Mich. 1649. 
Birmingham-Town's Caſe. . | J 2 
js, In Aſſault and Battery there had been 2 ſeveral Pleas of Son Aſſault, ot 1 


ae was join d in the laſt, but left out of the fir, the Court held it 
amendable by the Statute of Jeotails, becauſe it appears to be the fle de 


ike Reſolu- 
Clerk's Miſtake, and befides, as the Iſſue is join'd in the latter Plea, tion was in 
that may alſo have Reference to the firſt. Rep. of Prat. in C. B. 106, an Action on 
Tain. 9 &8 Geo. 2. Eaſon & Ux. v. Wilkins & Ux. . #1 hoy | 
"4. 4b was join'd as to one Bond, arid not as to the other. Lyne v. Greed. 
8. It was mov'd to amend a Plea in Abatement, by putting in Culpa- 

bibs. inſtead e for that it appears to be only a Miſpriſion of 

the Clerk. But by Eyre Ch. J. Pleas in Abatement have generally 

been denied to be amended, becauſe they are dilatory, and go not 
Ar. | £ 


e 


. — „ 0 8 at. Moto ad wages + 5 oe 4 * 660 4 5 ky ? * 1 ? 2 $-- & 
* | : 
„ Amendment | and Ofails. 
« . 
\ 
a -— 


the Right of the Action, and it will be dangerous to make a Preceden, 
and theretore the Amendment was denied. Rep. of Pract. in C. B 
29- Paſch. 12 Geo. 1. Dockary v. Lawrence. 


1 *». id. £6. 4 — C3 23 n 


— (E. a) Miſnomer, and other Defects in. the Plea, bin 
parlance, and Niſi Prius Rolls, amended. 


1. Reſpaſs againſt M. and G. and the Proceſs was continued againf 
and H. and G. omitted, and becauſe the Roll ar the fir 
Day of the Proceſs was good, therefore the Roll was amended ; Quod 
Nota. And yer per Chelr, Judicial Writs which vary are otten amend. 
ed, but ſeldom the Roll. Br. Amendment, pl. 22. cites 44 E.. 3. 18. 
Br. Relation, 2. Præcipe quod reddat againft R. J. who pleaded in Bar the Decd of one 
pl. 11 cites R. F. with Warranty, which Deed the ſame R. in Curia profert, and atter 
* Prius paſſed, it was pleaded in Arreſt of Judgment, that this ſame 
ER. who made Protert ot the Deed, ſhall be intended the lat R. viz. he 
whoſe Warranty was pleaded. And per Cur. becauſe Bar thall be taken 
by reaſonable Intendment, ſo that it ſhall be taken this R. who was Te- 
nant, therefore per Cur. it was amended, and enter'd per Chartam quam 
R. T. the Tenant profert; Quod Nota, Bar amended. Br. Amend- 
ment, pl. 83. cites 11 H. 6. 22. | 
3. In Writ of Meſne the Plaintiff” preſcrib'd in the Acquittal againſt the 
Defendant and his Anceſtors whoſe Heir he is, and it was enter'd accord- 
ingly in one Roll, and in another Roll ( + qo Heres ipſe eſt) was wanting, 
and it was amended. Br. Amendment, pl. 108. cites 39 H. 6. 31. 
4. In a Writ of Partition againſt 2, one pleaded to Iſſue, and on the 
Record of Niſi Prius his Name, by the Negligence” of the Clerk, was 
left out, but the principal Record was perfect. This was held to be a- 
mendable. Paſch. 9 Eliz. D. 260. Wotton v. Cook & Temple. 
5. In Trover &c. the Plaintiff declar d, that he was poſſeſs d de uno 


Spadone, una Equa pretii 53 Shillings and 4 Pence, ſo that there was no 


Price added to the Gelding. The Court was divided, 2 held it Matter 
of Form, and 2 held it Matter of Subſtance, but upon viewing the Roll 
it appeared to be de uno Spadone & de una Equa pretii 53 Shillings and 4 
Pence, ſo that the Price extends ro both, and ſo the Record of Nit! 
Prius was amended by the Roll. Cro. J. 129. pl. 2. Mich. 4 Jac. B. R. 

Wood v. Smit. D | 
Yelv. 218, 6. A Challenge being made to the Sheriff after Iſſue, and confeſs'd, the 
Hill. 9 Jac. Ven. Fac. was awarded tu the Coroner, but the Roll of Ni: Prius was, 
S.C. but that the Ven. Fac. was awarded to the Sheriſt, and the Diſtringas was 
8 ©: does awarded to the Sheriff, and Trial chereupon had, which cannot be, be- 
—— Hob, 4. cauſe the Ven. Fac. was awarded to the Coronets, and therefore it was 
J S. C mod in Arreſt of Judgment; but held, that becauſe the Roll of Nil: 
bur 8. P. Prius was a Miſpriſon, and ought to be warranted by the Record, 
does not ap- n in Truth it is a Record made after the Niſi Prius and the Trial) 
Cro. j 331. it ſhould be amended, and . Hasen for the Plaintiff Cro. J. 353, 


p. 13. 5 354 pl. 8. Mich. 12 Jac. B. R. Muſgrave v. Wharton. 
Muſgrave, 8. G. but 8. P. does not appear. Jenk. 291. pl. 32. S. C. but 8. P. does not 
Hob. 234 J. The Plaintiff exhibired a Bill againſt the Defendant one of the 
2 "Clerks of R. R. and after a Verdict it was moved in Arreſt of Judg: 

. N 2 7212 « 3 25 _ þ 5 ls 75 * 4 | ment, 
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went for that the Bill was nat fled ; the Court ſeemed inclined that Wright 
this was not help'd by the Statute. Brownl. 31. Weeks v. W right. S. C ſays 


there was 
bo Reſolution whether this was within the Equity of the Stat. 18 Eliz. of want of an Original Writ, 
{which the Bill is in this Caſe, being againſt an Attorney; ) for it was prov'd by Oath that there was 
1 Bill, and that the Defendant had accepted and ſubſerib'd it, and it was enter'd in Hzc Verba on 
the Roll.—8. P. but tho the Bill was not fil'd, yet it appeared to the Court that the Tenor of the 
Ii was enter'd of Record in hæc Verba; the Court thought this remedied by the Statute of Jeo- 
fails as being in Nature of M ant of an Original after Verdict; bur becauſe it had been rul'd otherwiſe in 
Rood's Caſe, the Court would adviſe. But there is a Nota that it had been ſince adjudp'd in C. B. 
2nd alſo in the Exchequer Chamber upon Error out of B R. upon want of a Bill there, to be cur'd 
Verdict, yet the Words of the Stature are (Want of an Original Writ.) Hob. 130 pl. 169. — 
Want of a Bill being the Original was taken to be within the — and Meaning of the Statute 
1$ Eliz. and retnedied by the Equity thereof, Hob. 264, pl. 34% adjudg'd in Cam. Scacc. Trin. 17 
ac, Willis v. Woodhouſc. S. C. cited by the Name of Utlis v. Woodhouſe, by Hobart Ch. 
e reſolved accordingly, and ſaid that it had been often ſo adjudg'd in C. B. in the Caſe of an Attor- 

e Phintiff or Defendant. Hob. 231, 282. | 

Aer a Verdict it was mov'd in, Arreſt of Judgment; that there was no Bill upon the File. But per tot. 
Car. this is help'd by the Star, 18 Eliz, for the Bill on the File is in Nature of an Original, and the 
Want of this is help'd by the Statute, and Judgment for the Plaintiff, Jo. 304. pl. 13. Mich. 8 Car, 

B. R. Griggs v. Parker. Cro. C. 282. pl. 24. Parker v. Grigſon, S. C. adjudg'd for the Plaintiff, 


8. If che Plea Roll be right, the Roll of Mi Prius may be amended; 
for the Plea Roll ſpall controul the Miſi Prius Roll; and it is uſual to amend 
the Niſi Prius Roll, and to give the true judgment; agreed without 
Queſtion. 2 Roll. Rep. 211. Mich. 18 Jac. B. R. in Cale of Hunt v. 
Athi | 


g. Trover and Converſſon alleged to be in London, and the Trial was in 
Middleſex,” bur it ſeems the Declaration upon the File was of a Conver/jon 
in Middleſex, and the Imparlauce Roll was right, and ſo was the Iſſue 
Null, bus the Nis Prius Roli was wrong ; whereupon the Plaintiff prayed 
that the Nili Prius Roll might be amended. Per Hale Ch. B. it the Bill 
be right upon the File, and the Imparlance Roll right, the 1/ue Roll 
or the Ni Prius may be amended by them, for they are but Tranſcripts 
of the other; but it the Ditterence be ſuch as to alter the Iſſue, there the 
cannot be amended ; tor then it is another Thing that is tried than ought 
to be tried. Freem. Rep. 325. pl. 404. Trin. 26 Car. 2. Vernon v. 


Feeds. 


10. The Memorandum was General of Eaſter Term laſt paſt, which re- In — for 
ferr'd to the iſt Day of the Term, and ſo the Action appeared to be Pepſcks 
mug before the Cauſe of Alion accru d. It was mov'd to amend it, without Li- 


and make it Die Mercurii proxime poſt Menſem Paſchæ (which was at- cence, Ex- 


ter the Cauſe of Action accru'd) upon Afidavit that all the Proceſs iſſued ception was 


after the 1}. of May. But the Court denied to amend it, tho' all was rang bod 


on Paper, becauſe it came after the Defendant had pleaded in Abatement, was brought 
and a Reſpongeas Ouſter awarded thereupon, and a Demurrer by the De- Hill. 5 W. 
tendant for this Cauſe, ſo that it is now too late. Ld. Raym. Rep. 324. : * 
Hill” 9 W. 3. Burgeſs v. Periam. . 
8 which was 2 Years after the Quorn's Death, and the Memorandum was that they proſecute for 
the King and the late Queen; but Holt Ch. J. anſwer'd, that it was no Part of the Declaration, and 
might be amended, Ld * Rep. 683. Trin. 13 W. 3. the Preſident and College of Phyſicians v. 
I Salk. 451. pl. 2. S. C. but 8. P., does not appear. —5 Mod. 327. S. C. but S. F. 
des not appear. 1 | | 


*21, The Imparlance Roll cannot be amended by the Plea Roll or The Plca 
Niki Prius Roll; for the Imparlance Roll is the original Declaration, 8 4 
and the Plea Roll is no more than a Recital of the Imparlance Roll, by the Im- 
and therefore it begins with an Alias prout patet, and it is no more than parlance 


the Count of the 2d. Term, to which the Defendant pleaded Ore tenus; Roll, be- 


1 x »y* wy | , Cauſe it is 
and the Niſi Prius Roll is but a Tranſcript of the Plea Roll to carry br Bad 
: | tal, but n 
5 | £ 1 8 42 rn 4 5 8 ] L 3. N ; | | ; | by the A 
s Roll which is but a Tranſcript from the Fug Roll, if the Plaintiff or Defendant be well named 


the Iſſue into the Country. G. Hiſt. of C. B. 116. 
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in the Beginning of the Record, but afterwards be miſtaken, and the Name is idem Jonaus, th; 
ſhall be amended, becauſe that is but a Miſtake in Syllable by the apparent Vitium Scriptoris, which 
is the Intent of the Statute to amend. G. Hiſt. of C. B. 11). 


Carth, 506. 12. The Diftringas and Furata were returnable a Die Sandtæ T, rinitatis 
S. C accord- i mas Foh Holt miles & Die Fanii &c. g. 
in tres Septimanas niſi Fohannes Holt miles &c. 2) Die Funii &c. prins 


then the the Award there being Tres Mich. The Court held this nor amendable, 


no Authori- 2 
may be amended b the Plea Roll, ſo as it does not alter the Point! 
tar) Iſſue. 1 Salk. 48. Mich. 11 W. 3. B. R. Child v. Harvey. 


uſe, — 


12 Mod. 274. 
S. C. but per Holt Ch. J. tho“ the Day of the Return of the Poſtea ſhould be miſtaken, vet if the 


Cauſe was tried on the right Day, it would be good ; but here the Day of Niſi Prius being an im- 
poſſible Day, and the Authority of the Judge confined to it, a Trial on another Day will be without 

uthority, and therefore not amendable. If the Diſtringas and ſurata had been right, the Niſi Prius 
N20 might have been amended, as was in Sir R. Barnard's Caſe, wherefore here the Trial was ſet 
aſide, — Ld. Raym. apc 511. 512. S.C. & S. P. by Holt Ch. J. accordingly, and in much the 
ſame Words. And Holt ſaid he remember'd; one Pooley's Caſe a long time ago, where in Trover 
and Converſion the Day of Nifi Prius was Die Lunz in Menſem Palchæ, being Suaday, and tor 


that reaſon after a Trial had, and Verdict was ſet aſide. 


| 13. It was moved to amend the Entry of Bail in the Filacer's Bok by 
making it agreeable to the Inſtructions, viz. Inſult' inſtead ot Af”, and 
orderd'd to be amended, Niſi. Rep. of Pratt. in C. B. 14. Mich. 6 
eo. 2. Fagget v. Van Thiennen. 

14. And the Recognizance taken between the ſame Parties being ix 
Caſe, it was moved to amend it and make it i» Aſſault agreeable to the 
Writ ; and the Court order'd the ſame accordingly. Rep. of Pract. in 
C. B. 75. Mich. 6 Geo. 2. Fagget v. Van Thiennen. 


See (B) 15 (F. a) Miſnoſmer and other Defects in Venire Fac. 


36. 32. 33. aa > | 
5 1 57 Hab. Corpora and Diſtringas Rolls, amended. 

I, 5 35 
4, 5, 6, * | | 
2 fe (&) 1. IN Writ of Entry a Faror was return d by Name of J. Hod, and in 
ſupra. che Habeas CPAs he was named 7. Horde, and upon him the 
Br. Retorn Sheriff return'd Nihil, and when the Default was perceived, they a- 


2 E warded a new Hab' Corpora by the right Name, and the Sheriff was 
"IO not amerced ; for now no Default is in him, quod nota, and therefore, 
5 ic ſeems, the Roll fſball be amended. Br. Amendment, pl. 37. cites 19 

. 6. 39. 
. 2. Proceſs. continued againſt the Jury till the Diſtreſs, and Iſſues re- 
turu d upon N. NM. 10 8. and the Writ ot Diſtreſs and all the reſt of the 
Proceſs was R. M. and by this Name he was demanded, and the Under- 
Sheriff who made the Panel was examined, who ſaid that R. N. was 
warned, and is the ſame Perſon that he intended, and that his Clerk 


had miftaken the Iſſues, by which ex Licentia Curie the Under-Sheriff 


amended the Name and return d the Iſſues upon R. N, Quod nota. Br. 


. Amendment, pl. 39. cites 22 H. 6. 35. 
Where the 3. In Venire Facias in Debt a Furor was named W. B. and the Habeas 


Sheriff re- Corpora was F. B. and the Sheriff diſtrain'd W. B. and the Opinion was 


that 
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(fac che Proceſs againſt the Jury was diſcontinred and could not be a- turn'd . I, 


+ | | 51. in the Venire f 
mended, contrary of Miſcontiuuanuce, note the Difference. Br. Amend- Pickin and - 


ment, pl. 92. cites 27 H. 6. 5. 5 | in the Di- 3 
; ſtreſs J . | 
weapon Examination as above, if the very Juror was ſummon'd, and it is only the Negligence of 
the Sheriff, and that his Intent was to return him, this ſhall be amended. Br. Amendment, pl. 51. 
cies 37 H. 6. 12: Br. Retorn de Briefs, pl. 58 cites 8. C. 
juror was J. B. in the Panel, and R. B in the Habeas Corpora, and upon the Examination of the 
Krit ir was amended according to the Venire Facias, becauſe it was one and the fame Perſon, and they 
Authority to amend the Miſpriſion of the Sheriff as well as of other Miniſter, Br. Amend- 


ment, pl. 47. cites 9 E. 4. 14. per Danby. 
*. e * # , 


Us 

4 In Debt they were at Iſſue, 34 were return'd apon Venire Facias, Br. Diſcon- 
and upon the Habeas Corpora and. in all the other Proceſs one was omitted, 1 2 
by which all after the Venire Facias was held void, and could not be 4. cites 5. C. 
amended, and therefore a new Habeas Corpora was awarded upon the 

fame Venire Facias, and the Tales was taken alſo void; and notwith- 

ſanding the Array of rhe Principal was affirm'd it was alſo void, and 

ſhall not make Parcel of the Record. And the Plaintiff pray'd new Tales 

and was denied; for it is no otherwiſe now but as it the Venire Facias 

had been now return'd, and all, done atter it, is void. Nota. Br. Amend- 

ment, pl. 10. cites 34 H. 6. 20. : 
5. In ſaformation ; at the Difireſs return'd three of the Fury who were gr. Retom 
firſt return d were left out, and the Jury remain'd tor Detault, unleſs thoſe de Brief, pl. 
three might be demanded and ſworn. And the Court by Advice of C. B. 58. cites & 
examined the Sheriff, upon which it appear'd that it was his Negligence 

and that they were ſummon'd, and that his Intent was to have them return d, 

by which the three Furors were examined it they were ſummon'd, who 

faid, Yes, and this by che Bailiff ot the Hundred of C. in Pain of 40 s. 

And it was amended, tor it is Miſpriſion of the Sheriff's Clerk, and ſo 

within the Stature. Br. Amendment, pl. 51. cites 37 H. 6. 12. 

6. Where the Sheriff returns Otto Tales upon Writ of Decem Tales, there Br. Retorn 
upon ſuch Examination and Negligence found it ſhall be amended, and de Briefs, pl. 
the Sheriff ſhall be demanded and thall have the Writ again, and ſhall 58. cites S. C. 
amend ir, and ſhall bring it into Court again. Br. Amendment, pl. 51. 
cites 37 H. 6. 12. 

J. dt the Furata is Wrong and the Habeas Corpora right the Judges 
cannot proceed ro Trial, but they may make the Sheriff amend it, 
and then &c. Per Yelverton and Hutton. Litt. Rep. 253. in Caſe of 
Blackamore v. Clotworthy. | 
. 8. The Plaintiff in Replevin had a Venire Facias ia Mich. Term re- 
tarnable in Hill. and afterwards in Hill. took an Alias retarnable in Paſch. 
and fo awarded it in the Roll of Mich. to the Intent the Trial ſhould nor 
come on at the Aſſiſes in Kent; but the Court upon the Prayer of the 
Avowant Defendant, amended the Roll, it being awarded in the ſame 
Term. and order'd the Alias returnable the ſame Hill. Term. Goldsb. 

31, pl. 3. Mich. 29 Eliz. Boſſe v. Hawley. | 

9. It the Venire Facias has an  7efte, or an iil Return, or is wanting, 

this is aided by the Statute after Verdict. Held per Cur. Cro. E. 257. 

in pl. 33. Mich. 33 & 34 Eliz. B. R. 8 

10. The Panel of the Jury was aurex d to the Venire Facias but no Re- It was moved 
turn was endorſed thereon, or any Sheriff named, but the Poftea mention d in Arreſt ot 
the Return to be by the Sheriſf per Mandatum juſtic' this is not reme- 3 

died by any Statute. 5 Rep. 45. Mich. 35 & 36 Eliz. B. R. Row- Name of the 
land's Caſe. f | Sheridh was. 
n | — | nor e Cc 

on the Diſtringas; Per tot. Cur, it was held not amendable, and not aided; by any Statute, Cro. J. 
8. Mich. 5 Jac. R K. Holdeſworth v. Sir Stephen Proctor. Wei; AC ITO 
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Aut where the Diſtringas was blank, and no Return or Name of the Sheriff thereto, but the Venire Ba: 
cias was well return d and had the Name of the Sherift thereto, the Court beld it amendable ; and ſo 
heid that it differ'd from Rowland's Caſe; for there the Sheriff's Name was wanting upon the Venire 
Facias, which” guides the reſt of the Proceſs. Cro. J. 443. pl. 18. Mich. 15 Jac. B. R. Churcher v. 
Wright 8. P. Co. J. 528. in pl. 5. per Cur. 


* 


11. Upon awarding a Venire Facias upon the Roll, the Day f the 
Return was omitted on the Roll. This was aſſign'd tor Error, ſed non 
23 after Verdict. Mo. 710. pl. 993. Mich. 38 & 39 Eliz. Dickenſon 
V. Shere. x 
Upon the 12. Error aſſign'd was that there were bat 23 of the Furors Names re- 
LT Flay turn d upon the Pangh, and that the Trial was by 10 of them and 2 Tales 
were but 23 Men ; but becauleWMis Default was in the Return of the Jurors Names 
Jurors re- upon the Hab. Corp. and not upon the Ven. Fac. in which Writ were 24 
rg Names it was order'd to be amended. Cro. Eliz. 586. pl. 17. Mich. 


de, y l % 39 & 40 Eliz. Pawlert v. Chriſtmas, j 

the principal Panel, and 2 of the Tales; Upon Conference with all the Judges of both Serj ants-Inns, 
the greater Part of them conceived this to be only a Miſreturn of the Sheritt, and ſo aided y the Sta- 
tute 18 Eliz. 14. and adjudg'd accordingly, Cro. C. 223. pl. 11. Trin. Car. 1. B. K. Sankill v. Stocker. 
Jo. 245. pl. 4 S. C. and there is no Difference in Tales; for it is the Default of the Sheritf, and 


a Verdict by 12 ; by 3 Juſtices, Crooke e contra; and Judgment accordingly. 


G. Hiſt, of 13. In Fjefment it was moved in Arreſt of Judgment that the Ven. 
C. B. Sb Fa. was Ad faciend' jurat in Placito Tranſyrefionts, whereas it thould 
—_— to be in Placito Tranſgreſſionis & Ejectiouis Firme ; the Court held this nor 
intend $. C amendable, for non Conſtat, but that there may be an Action of Treſpaſs 
depending, and that this Ven. Fac. is awarded thereupon ; And tho! it 
was ſaid that Ejectment is only a Plea ot Treſpaſs in ics Nature yet the 
Actions are {everal, and therefore the Ven. Fac. ought to be. accordingly. 
Cto. E. 622. pl. 14. Mich. 40 & 41 Eliz. B. R. Clerk v. Clerk. 
S. C. cited 14. In Debt the Venire Facias was awarded bearing 7e/te after the 
by Powell J. Judgment, (it being dated a Year after ;;) but neld that it being after 
$26 BY m Verdict, and the Trial is upon the Diſtringas wich the Niſi Prius, fo as 
an ry ir if no Venire at all had been, the Statute would have help'd it, and it 
was the Ne- ſhall not be intended that this was the Venire in this Suit; nor would 
ſcience of the Court take it to be the Venire in this Suit, tho? certified to be ſo, 
be "4; oa but rather that there was no Venire at all, [and then] che Trial and 
Teſte of an- Judgment thereupon are good. But they held that the Teſte of a Ve- 
other Day nire Facias can never be amended, but the Return thereof may, becauſe 
than the the Roll warrants it, and this being variant from the Roll may be 
1 amended ; but the Rolls make no mention of the Teſte, as 2 Ma D. 121. 
was; for he ſo the Judgment was affirmed. Cro. E. 820. pl. 15. Paſch. 43 Eliz. B. R. 
ought to Carew v. Mercer. | | 
know that | BE? | 
the Writ ſhould be reſted when the Court awards it; but ſays that the later Books have gone contrary 
to this Caſe of Crooke, where the Writ was an ill Writ, As it teſted out of Term. 


1 


Venire Fa- 15. After Verdict Exception was taken that the Appearance and Iſt 
cias bore were in Hillary-Term 1 Jac. and the Venire Facias to try the Iſſue was 
the Appear- dated Fan. 23. which was before the Appearance and the Iſſue; but the 
ance of the Roll was right. The Court held it was amendable; for the Ven. Facias 
Defendant in ſhall be amended by the Roll, which is the Warrant for it, and ſhall be 
Court, and made ſubſequent to the Iſſue. Cro. J. 64. pl. 3. Paſch. 2 Jac. B. R. 


23 Dolphin v. Clark. 

Cited Noy ; ; 1 ; 5 

58. as the Caſe of Moulton v. Hall. Mo. 465. pl. 657. cites S. C. adjudged that it is Error not re- 

medied by the Statute. „ | 
It was aſſigned for Error in Eje&ment that the Iſſue was joined Trin. 2 Car. and the Ven. Fa. bears 

Date 4 Die Maii, which was before the [ſue joined, and upon a Certiorari upon Diminution alk, it 

was certified that the Veni and Diſtringas were of the Date of 4 May, which was after Eaſter- a 


C. go. pl. 13. Mich. 3 Car. in Cam, Scacc. Moor v. Hodges. 
ſeveral ; and tho* by the Time it ſeems to be S. C. yer S. P. does not appear in any of them, 


| bk A Diſtringas was awarded a long Time after the Trial, yet the Roll 
being good, it was amended. Cited by Tanfield J. Cro. J. 162. in 


16. 
P 17. The Ven. Facias was De Vicineto de Hartford, where it ſhould have The ua 
been De Caffro de Hartford. It was held by all the Judges and Barons -w- aud 
to be ill; tor Caſtrum Hartford is a N Name of a Place, as Manerium * g. 
de D. and fo, as it was ſaid, are all the Precedents where Things are ,;,,,, pra- 
alleged to be done apud Caſtrum Ebor. apud Caſtrum Norwic. there the 4i#a, and 


Venues are de Caſtro. Cro. J. 239. Paſch. 8 Jac. Cuningham v. Hare. the Habeas 


82 vas 
Guida &c. And Yelverton and Hutton held the Trial void ; for the Judge that ſhall fir at the 

fle had no Warrant to take this Trial, and ſo Coram non Judice, and they held it not amendable 
now after Trial. Litt. Rep. 253. Paſch. 5 Car, C. B. Blackamore v. Clotworthy. 


18. 10 T reſpaſs upon the Gene ral Iſſue pleaded, one only of the Furors Cro. J. 316. 
the principal Panel appear'd at the Afiſes, and upon the Prayer ot the l. 19. 


, N 8 a h v. 
laintiff a Ta/es was awarded, and the Sheriff returned a Panel thus, viz. wah. 


Nomina decem Talium, and under it he returned the Names of 11 Furors. S. C. & SP. 
It was reſolved that this was only a Miſpriſion of the Sheritt, and ſhould heldaccord- 
be amended by putting out the Word (decem,) and then the Title would — 
be good and formal. 10 Rep. 102. Mich. 10 Jac, Denbawd's Caſe. 


Statute 35 
H. 8. cap. 6. 
which gives the Tales, mentions the gdding it to thoſe, (viz. in the plural Number,) yet by the Equit 
of that Starure it ſhall be granted for one. The Statute is for the Advancement of Jultice, Jenk, 


288. pt. 24. S. C. 


19. In Treſpaſs of taking Goods in W. the Defendant juſtified by the Brownl. 233. 


Caftom of the Manor of L. and the Venire Facias was awarded De Vicineto —＋ Jac. 
** N. & Manerio de T. but the Sheriff returned his Pannel De Vicineto garker, S. C. 
de W. only. This was denied to be amended, though it was moved that and held not 
the Award by the Roll was De Vicineto de W. and the Manor both, and «mendable. 
that the Venire Facias might be amended by the Roll; for the Venue 

ſhould not be from W. at all, the Taking being conteſs'd on both Sides, 

and fo required no Trial; bur the Thing in Diſpute was the Cuſtom on- 

ly, and cho* the Roll had been right de Manerio only, ſo that the Ve- 

nife Facias might be arnended by it, yet when it appears that the Trial 

was not had by ſuch a Jury as the Roll and the Law required, the Ve- 

nire Facias ſhall not be amended. Hob. 49. pl. 97. Banks v. Parker. 

20. Venire Facias was made in this Form, (viz.) Liberos & Legales Hurt 85 
homines de B. and it ſhould have been de Vicineto de B. and it was 8. C. 

not withitand ing held good, and amendable by the Roll; for it ſhall be CY _ 
intended that the Jurors are inhabiting in the Town of B. altho* the Win. 
enff returns the Jurors of other Places, and none of them are named 58. Bul- 
FB, and the Ven. Facias was returned by A. B. Ar. Without naming eigne v. 


him Vic. and it was amended by the Court. Brownl. 43. Bullen v. 8 C. 


S. C. but 
Jervis. S. P. does 


: ot appear, 
21. The Court refuſed to amend a Venire Facias which was Alhun: . 
Breve, tho' the Sheriff *s Name was to the Panel; but if the Sheriff upon 
the Venice Facias had returned that the Execution of that Writ did appear 


" . 
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in a certain Panel annex d &c. and had not put his Name to the Writ of 

Ven, Facias, but to the Panel, it ſhould have been amended. Brown, 

43. Trin. 15 Jac. Anon. 
Jr Debt the 22, Bill was filed Die Mercurit prox” piſt Offab. Pur”, which was the 
line was 12th of Feb. and the Venire Facias bore Date 10 Feb. which was two Days 
3 ** before the Filing the Bill, and ſo before any Iſſue could be joined. This 
the Venire Was aſſigned tor Error; but all the Juſtices and Barons held, that this is 
Facias cer- as if there had been no Venire Facias; tor it cannot be intended a Ven 
tified to be Facias in this Action, which was not then commenced, and is contrary 
1 to the Roll, which mentions it to be awarded after IiJue joined ; and 
— zefted tho in the Action (which being joined the ſame Term, and by the ſame 
Paſch. 20 Roll) the Award was of a Venire Facias returnable alſo Die Mercurii 
Car. And poſt Oftab. Purificat. (which was the Day that the Bill was filed and he 
ned Be pleaded) yer it was held good enough, and 8 aſfirmed. Cro, 


Error, ir J. 458. pl. 4. Hill. 15 Jac. in Cam. Seacc. Marſham v. Bulwer. 

- od | 

at 12 help'd by the Stat. 18 Eliz. 14. as if there had been no ſuch Writ, becauſe it was impoſſible 
chat this ſhould be the Writ in that Action. Allen 20. Trin 23 Car. B. K. Brown v. Evering. 
Cro, C. 90. pl. 13. More v. Hodges, in the Exchequer- Chamber, Mich. 3 Car. S. P. 


5 0 


In the Ve- 23. Where the Venire Facias is good, and well return'd, a Fault in the 
nire Te Diftringas fhall be amended by it, by the Sheriff. Agreed per tor. Cur. 
one of t 2 Roll Rep. 111. Trin. 17 Jac. B. R. Anon. And Browne ſaid that 


ury is 


Alea Car- ſo it had been adjudged before in Wright's Caſe. 


nter, and 
ln the Diſtringas Carpenter, and it was ſtay d for this Fault, Sty. 574. Trin. 1653. in Kitchinman's 


Caſe. | 

In Debt it was moved in Arreſt of Judgment, that the Diſtringat was with a Blank, and the Word 
( Debiti) omitted, ſo it was Diſtringas in another Cauſe ; but held Jar Cur. that this was as no Diſtringas 
&t all, and ſo aided by the Verdict, and amendable; but an ill Diſtringas is not. 2 Salk. 454 pl 1, 
Paſch, 4 Ann: B. R. Bullock v. Parſons 2 Ld. Raym. Rep. 1143. d. C. and the whole Court held 


the Diſtringas amendable, and gave Judgment for the Plaintiff. 


24. In Ejectment againſt two Defendants, they both pleaded Mot Guilty. 
The Award upon the Roll was againſt buth. The Hab. Corp. was againſt 
both, but the Ven. Fa. againſt one of them only. The Plaintiff had a Ver- 
dict againſt both. The Court held it amendable, and to be made agree- 
able with the Plea-Roll, which was Inter partes prædictas, and the 
Omiſſion here is only Vitium Clerici. 3 Bulſt. 311. Mich. 1 Car. B. R. 

Cranfield v. Turner & Collins. 
Jo. 303. pfl. 25. In the Ven. Facias there were but 23 Furors returned, and in the 
6. Fines v. Hab. Corp. there were 24, (viz.) the 23 returned on the Ven, Fa. and one 
North, 5. i I. who was ſworn with 11 of the others, and the Iſſue was tried by 
— Hf. them. The Court deliver'd their Opinions ſeriatim, that this was a ma- 
of C. B. 131. nifeſt Error, and not aided by any of the Statutes, nor can it be aided 
S. C— by Examination of the Sheriff, and fo reverſed- 1. Judgment in C. B. 


But wher® Cro, C. 278. pl. 18. Mich. 8 Car. B. R. Fines v. forron. 


were re- | | | 
turn'd, whereof 12 appear d and gave their Verdict, it was reſolved upon great Deliberation, that it was 


remedied by the 18 Eliz, cap. 14. 5 Rep. 37. a. Paſch. 31 Eliz. B. R. Gardiner's Caſc. 


S. C. cited 26. Upon a Motion in Arreſt of Judgment it was inſiſted, that he Daj 
age s on which the Aſſjſes were to be held, and the Place where, were left out the 
=, favs i Diftringas, and ſo a Miſ-trial. Sed per Curiam, if there had been no 
is uſual in Diſtringas the Trial had been good, becauſe the Warrant to try the Cauſe 
ſach Caſes is the Furata, and that being right the Diſtringas ſhall be amended by ul. 
Veld dy 3 Mod. 578. Paſch. 1 Jac. 2. B. R. Jackſon v. Warren. 
che Roll, ———Gilb. Hiſt of C. B. 133.8. F. and ſcems to intend & C 
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29: It chere be ſuch a Fault in the Venire as makes it a perfett Nullity, 
Gaharit has no Relation to the Cauſe, yet if there be a good Diſtringas, 
chat being one of the Jury Proceſies, the Omifſion ot the former is 
cur d; tor che Omiſſion of any Judicial Writ is aided by the Starute, 
and a Venire, that is a N ullity, and has no Relation to the Cauſe, is 
3 if there had not been any, and ſo of a Diſtringas where there is a 
oper Venire. G Hift. of C. B. 134. 
30. London was in the Margin, but in the Body of the Declaration the 
Venue was laid at Tame in Oxfordſhire, and tried there, and obtained a 
Verdict; Defendant mov'd in Arreſt of Judgment, for that the Venire 
Facias being awarded to the Sheriffs in the 1 Number muſt ſigni- 
fy the Sheriffs of London, and the Court muſt take judicial Notice that 
there is but one Sheriff of Oxfordſhire. Per Cur. had there been no 
Venus in the Body of the Declaration the Margin muſt have been 
red to, but in this Caſe the Margin muſt be rejected; the Word (She- 
riffs) for (Sheriff) is amendable, and here the Ven. Fac. is return'd by the 
Sheriff of Oxfordſhire. Barnes's Notes in C. B. 343. Trin. 11 & 12 
Geo. 2. Sheers v. Bartlett. | 
31. Ig confant Practice to leave a Blank in the Record of the Miſi 
Prius for Thu Return of the Ven, Fac. and the Award ot the Ven. Fac. 
is no Part of the Iſſue, and is amendable by the Ven. Fac. itſelf, 
Barnes's Notes in C. B. 345, 346. Paſch. 12 Geo. 2. Bryan v. Smith. 


— 


9 


G a) Miſnoſmer, and other Defaults in Records of As vari. 


ance ſee 


Niſi Prius, Poſteas, and other Records, amended. (/ 


1, IN Treſpaſs they were at Iſſue upon Villeinage regardant to a Manor g. Amend. 
1 4 foreign County, and Pais awarded of the foreign County by ment, pl. 
Aﬀſent of Parties, and becauſe the Words (Ex aſſenſu Partium) were not 21. 8. F. 
enter d in the Record, it was amended in another Term; Quod Nota. ___ _ 
Br, Record, pl. 11.cites 44 E. 3. 6. Br. Vite, p L 


* 15. cites S. C. 
2. All the Term in which Fudgment is given, or Roll made, the Record 85 Error, 
is in Breaft of the = and they may change it if it be enter d contrary pl. 68. cites 
n ruth, or if Tales be awarded and mark d upon the Scrowle, and 7 H. C. 28. 
not enter d in the Roll, or falſe Latin &c. they may amend it the 33 
ſame Term, contra in another Term; ſor then the Roll is the Record. ment, pL 32. 
Note the Diverſity. Br. Record, pl. 20. cites J H. 6. 30. Cites 7 H. C. 
3. Where Damages in the Record are 100 J. and the V/ Prius and the 29. . C 
Verdict is 101. yet the Plaintiff ſhall recover; for this does not chauge 
the ue. Br. Amendment, pl. 113. cites 10 H. J. 25. | 
4 Where Eſſoigu is caſt after Iſſue Unde Fudicium, where it ſhould he 
Unge Furata, or e contra, this ſhall be amended ; for that which 5s of 
Necurd ſhall be amended. Br. Amendment, pl. 113. cites 10 H. J. 25. 
. W here the Record is enter d 5 than the Papers are, there b 
Examination of the Clerk, and View of the Papers, it may be amend- 
ed. Br. Amendment, pl. 1 13. cites 10 H. 3. 214. r thi | | 
6. In Aſſumpfit ic was found for the Plaintiff, but in the Poſtea the Cro. E 95. 
Verdict was nor certified that the Fury found that the Plaintiff” ſuftain'd pl 3. Phit-/ 
Damage by reaſon of the Non-performance of the Promiſe in the Payment —— 
of the Money, tor which the Plaintiff had Judgment, but the Court puts p 
order'd the Poſes to be amended, and affirm'd the udgment, | Mo. does not ap- 
689. pl. 952. Paſch. 36 Eliz. Sackford v. Phillips. 8. 
. | | S. C. but S. P. docs not apjear. > 


7. Error 
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368 Amendment [and Jeofails.] 


123. — 
7. Error to reverſe a Judgment, to r that the Writ ot Enquiry was 
directed to the Sheriffs of London Quod Inqurat, when it thould be 
nod inguirant. It was order'd by che Court to be amended, for it 
was but the Default ot the Clerk. Cro. Eliz. 657. Trin. 41 Eliz. B 
R. Lewſon v. Rudleſton. ; 
9. The Plaintitt declared for a Treſpaſs done 12 Fan. 45 Fliz. and the 
Record 4.10 Prius was of a Teeſpats 12 Fan. 25 Elis. The Vergic 
tbund the Defendant Guilty, prout. Ar the Day in Bank the Plaintiif 
pray'd Amendment of the Record of Niſi Prius, but the Court held it 
not amendable. Mo, 681. pl. 935. Anon. 

Roll Rep. 9. In Ejectment the D;/ringas was between Richard Fowkes and 
37% pl. 30. 2 Child, but the Pane} annexed between Richard Fowkes and /. 
V. =_ iam Child ; the Truth was, there were two Records of Niſi Prius, the 
Dodericg® one between Richard Fowkes and William Child, and the other be- 
could not be tween Richard Fowkes and John Child, and the Sheriff by Mipake an. 
amended, gexed the Panel between R. Fowkes and William Child, to the Diftrin. 
but 2 gas between R. F. and John Child; but reſolv'd that it was aided by 
Wn iche the Statute of Jeofails, and was as if there had been no Writ at all. 

Trial was Cro. J. 396. pl. 1. Paſch. x4 Jac. Fowks v. Child. 8 


not good | 
—— any Amendment, and after at another Day it was rul d not to be any Writ in Judgment of 


Law, and aided by the Statute of Jeofails ——z3 Bulſt. 179. S. C. and rul'd accordingly by 3 J. bie 
Haugbton J. differ d in Opinion, that the Trial was not good. | | 


2» 


10. The Declaration omitted to allege the very Day 6x which the Rol- 
bery was done, for he ſhew'd, that it was committed in October, when 
in Truth it was in September. It was mov'd, that the Record which 
was taken out for Trial, but not given in | to the Clerk of Aſfiſe] might be a- 
mended; becauſe the Notice given to the Hundred, as the Record is, would 
appear to be before the Robbery ; and the Court order'd it to be amended, 
Brownl. 156. Trin. 15 Jac. Camblyn v. Tendring (Hundred) 

11. When a Record is remov'd into the Exchequer-Chamber, if there is 
a Fault in the Tranſcript by the Negligence of the Clerk, the Courſe is to 
ſend for the Clerk of the Court, and amend it in che Exchequer- Cham- 
ber; bur if che principal Record which remains in Court be falſe, then 
to amend it, and thereupon to allege Diminution, and upon Certificate 
thereof, the "Tranſcript ſhall be allo amended, it ir appears to be only 
the Negligence of the Clerk. Cro. J. 429. pl. 4. in a Nota there; 
Trin. 15 Jac. 1. B. R. 

12. Treſpaſs. In the Poſtea there was no Aſſociation to the Fuſtice o 
AP expreſs d, as was objected there ought ro be; but Roll Ch. |. 
ſaid, that this is the Fault of the Clerk ot the Aſſiſe, and therefore or- 
der'd him to attend and thew Cauſe why the Poſtea ſhould not be as 

mended. Sty. 191. Hill. 1649. Poynes v. Francis. 
In B. R. De- 15. Writ of Error to reverſe a Judgment up A Mutuatus, for that 
claration was the Memorandum was Die Veneris &c. which was before the Debt becaine 
any = due. It was moved for Leave to amend the Memorandum, and to make 
Maran. it another Day, that it might agree with the judgment; bur per Cur. ic 
dum was of Was denied. 4 Mod. 367. Mich. 6 W. & M. in B. R. Ruth v. Tory. 


Trin. Term | 
and the Aſh -1ment was not till November following ; and it was objected, that the Plaintiff of his own 
ſhewing had no Cauſe of Action at the Time of the Action brought, the Plaintiff prayed to amend, 
and it was objected that there was nothing to amend by; but the Court gave them Leave to file a new 
"Bill as of Mich. Term, which is inſtead of the original Writ, and to amend the Memorandum by thi! 


Bill G. Hiſt. of C. B. 94. 


16. Indebi tatus Aſſumpfit was brought againft the Executor upon the 


9%; but the Poftea was, that the Defendant non Aſſumpſit general 7] 
4 . , 


Aſſump/it of the Teftator. The Plea-Roll was, that the Teflator non Ale 
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Amendment {and Jcofails.] 


Verdict for the Plaintiff, and moved that the Poſtea might be 
3 ed, and it was granted ; for per Cur. the Jury have found the De- 
; t guilty, as the Plaintiff has declared, which is upon a Promiſe 
of the Teſtator, the Plea-Roll being right ; but if the Defendant had 
pleaded _- = non Atſumplit, a Repleader ought to have been 
a * d. Raym. Rep. 133, 134. Mich. 8 W. 3. Walker v. 
> x5. Error of Judgment in an Interior Court, the Plaintiff had a Ver- 
dis and 3 / Damages, 1 5. Cofts, and 51. tos. de incremento, and Fudg- 
ment that he recover the aforeſaid Sums attingen ad 11, &c. The Court 
faid chey would nor ſuffer them to amend any Error in Knowledge or Skill 
their Minute-Book, but only Errors in Fa in the Record by the 
Minute-Book, if it appears upon Examination to have been originally 
tight in che Book, and not made for this Purpoſe. 6 Mod. 165. Paſch. 
3 Ann. B R. Gawdy v. Pickerſdale. 
146. Debt tor Money lent at a Play call'd, All- Fours. The Defen- 
pleaded Vi debet. The Plaintiff in the Record of M/ Prius omit- 


ted the Words, Et pred quer Scilicet | Similiter.] After Verdict for the 


Plaintif@Judgment was arreſted, and now the Plaintiff moved that the 
Record or Niſi Prius ſhould be amended by the original Record, and 
the Court granted it, for the Omiſſion was only the Miſpriſion of the 
Clerk. Comyns's Rep. 376. pl. 187. Mich. 10 Geo. 1. C. B. Walker v. 
Leſter. 

17. On a Motion to amend the Record of an Iſſue of Nil tiel Record by 
the Writ of Hire Facias, all the Court, after much Debate, were of Opi- 
nion that it might be done, and order'd the Amendment accordingly. 
Rep. of Pract. in C. B. 76. Mich. 6 Geo. 2. Hamſon v. Chamberlain. 

18. The Writ of Habeas Corpora furator being wrong in the Day of 
Ms Prius, had been order'd to be amended; And it was moved to amend 
the Furata in the Record of Nifs Prius. The Court, after Conſideration, 


were of Opinion that as the Writ was amendable by, che Stat.“ 5 Geo.“ See (R! 
cap: 13. and was amended, and the Day of Niſi Prius thereby rightly ſupra. 


appoinred, the Jurata, which is not an Award of the Court, but only 
to annex the Proceedings, and which is wrong by Miſpriſion of the 
Clerk, ought to be amended and made „ to the Writ; and or- 
derd-accordingly. Barnes 's Notes of C. B. 8. Trin. ) & 8 Geo. 2. 
Waldo v. Hariſon. LECT | f 
19. Amendment of a Record by ſtriking out the Entry of a View was 
denied, and the Court ſaid ſuch Alteration could not be made, unlefs 
8 to amend it by. Rep. of Pract. in C. B. 13 1. Trin. 10 
2. Cartwright v. Gardiner. 5 | 
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H. a) Miſnoſmer and other Defects in Verdicts, 
. r ö amended. . | 


r | l. Dusan 1 a 1211 
* Ejectment, the Caſe was F. V. Biſhop of &. being ſeiſes of &c. 


aud Chapter, but that was of a Leaſe made by R. W. 
find that the Dean and Chapter. wb confirm any Leaſe made 


| 275 W. but 
they found expreſsly that J. N. mals a Leaſe of” &, tothe Plaiithff; who! = 


now moved that the Confirmation of the Dean and Chapter of a Leaſe 
made by R. W. might be amended, 2 J. W. and that the Note 


demiſed the ame to the Plaintiff, reciting the Confirmation of the Dan 
The Jury did k 


PY 2 


Amendment [and Jeofails.];. 


iven to the Clerk ot the Athics was, that they intended to fiad the Con. 
F matoifexprefily; and of a Leaſe made by J. W. But the Court held 
clearly that after Verdict recurn'd to the Court, it cannot be amended 
by any ſuch Suggeſtion ; tor then all Verdicts may be pray'd to be a. 
mended; And judgment for the Plaintiff Cro. E. 111, pl. 8. Mich. 
30 & 31 Eliz. B. R. Mornington v. Trye. | 

2. After Judgment in Aflault and Battery, it was aſſign'd for Error 

That after the Words, Per Sacramentum proborum & legalium ( Hominum 
was left out. Per Coke Ch. J. this is well amendable, it being in 4 
Judicial Proceſs. 3 Bulit. 208. Trin. 14 Jac. Pipe v. Alger. 
If the Jury 4, In Debt for Rent, the Plaintiff declared on a Leaſe of Copyhold Lands 

nd a _ &c. rendering 38 J. per Ann. and upon a Leaſe of Freehold Lands render. 
rap rp ing 20 5s. per Ann. Rent * equal Portions at Michaelmas and Lady-day, 
wncertainy and for 191 for halt a Year of the Copy hold and 10 8. of the Ffee- 
on the Re- hold the Action was brought. Upon Nil debet pleaded, the Jury found 
cord, if * for the Plaintiff, quoad the 10 * the Freehold ; and for the Defendant, 
Aae uoad the 19 1. for the Copy hold. The Poſtea was return d, that it was 
Cauſe, re- Fund for the Plaintiff, quoad 10 s. Parcel of the ſaid 191. 10s. and quoad 
members cer the 19 l. Reſidue of the ſaid 19 l. 10 3. that the Defendant non debet. It 
rain hw as moved, that the Verdict was uncertain which of the Rents was 
22 it Unpaid ; but the Fudge, before whom the Iſſue was tried, remembring that 
Mall be af- the Fury had found for the Copyhold Rent for the Defendant, and fer the 
certain'd by Freehold Rent for the Plaintiff, by the Rule ot Court the Return of the 
the 5 Poſtea was amended accordingly. Cro. C. 338. pl. 25. Mich, 9 Car, 
of tie Jeu B. R. Elliot v. Sk ipp. 

ict be | 
— certain as the Jury found it. G. Hiſt. of C. B. 140. 


E. 


4 Caſe &c. for Words, in which the Plaintiff laid a Colloquium be. 
tween the Detendant and one T. S. concerning the Plaintiff. The ſury 
found the Defendant guilty of ſpeaking the Words, Modo & Forma, as the 
Plaintiff had declared, but | as it ſeem d by the Entry] did not find that 
J. S. ſpoke the Words precedent, and, without Reference to theſe M ords, 
what the Jury had found was inſenſible; after wards it appear'd to the 
Court that thoſe precedent Words were found by the Jury, and that it 
was the Miſpriſion of the Clerk of the Aſſiſe in not entering them; and 
it was order d that the Words be inſ-rted upon Payment ot Coſts to the 
8 Fw Defendant. 2 Jones 211. Trin. 34 Car. 2. B. R. Nailer v. 
erk. . - 1 „ | * 

L4. Raym. 12 Adjudg'd that a General or Special Verdict may be amended by the 
Soy. 2 otes of the Clerk Ale in Civil but not in Criminal Actions; a Spe- 
ibid 141. Clal Verdict may be alſo amended by the Notes of the Counſel in the 
8. P. by Holt Cauſe, after Error brought. 1 Salk. 47. pl. 4 Hill. 3 & 9 W. 3. B. R. 
2 that the King v. Keat. — — 1 15 

— wy 38 

Verdict cannot be amended by the Notes in Felony, as it might in Si Caſes —— The Special 
Verdict may be amended according to the Minute or Note, becauſe the Minute is the Inſtructions 
taken at the Aſſiſes for theentring it up; but nothing can be added to the Minute, le never ſo ftrongy 
proved by the Evidence, becauſe that would be to ſubjeft the Jury to an Attaint for a Fact that was 
never found by them; which is contrary to Juſtice to do. G. Hiſt. of C. B. 139, 140. 

A Special Verdict may be amended 1. taken by the Clerk at the Trial, or on Proof of the Cer- 
tainty of what was then given in Evidence, and ruled accordingly on Payment of Coſts. 8 Mod. 49. 
Trin. Geo. 3, 1722, Mayboe v. Archer. 2 1 

It was moved for a Rule upon the 4ſſociate to give them a of the Mingtes of a Special Verdict. But 
the Court ſaid, the Judge that tried the Cauſe is to ſettle the Special Verdict, and therefore the pro- 


i i x. * 49 


r way of proceeding would be to take out a Summons to order the Aſſociate to attend before the Judge 
— if he ds = . 5 | 


| does not attend upon it; then the Application will be. neceflary to be made to the Court. do 
rejected the Motion. 1 Barnard. Rep: in B K. 191. Trin. 2 Geo, 2. —— v. Revel. 
8 "ay 41 * e „Men & *. ' 8 2 93 5 5 by F, 


5. In 
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Nover againſt 15 Defendants, and counts that the Goods came to 


us of ail, but when he comes to the Converſion he omits the Name of 
of ther. All the 15 Plead by Name, and Evidence given againit all ; 
and Judgment tor the Plaintiff. The Court held this Omiſſion only Vi- 
cult Clerici. Ic was objected that wil ur could not find the 1 5th 
Man Guilty, but only as the Plaintiff had charged him, and that was 
with Frover only; But per Cur. ir cannot be intended that the Jury 
ald find find him =_y of Nothing ; For finding Goods withour 
cotiverting them is no Crime; And Amendment was order'd on Pay- 
2 of Coſts, Ld. Raym. Rep. 116, Mich. 8 W. 3. Smith v. Fuller 
& 1 ; | 
„ Iwformation was in the Exchequer for ſelling Lace and Silk 8c, The 
Jay found the Detendant Guilty as to the aw but ſaid nothing as to the 
"Upon Error brought this Omiſſion was aſſign'd, whereupon a Mo- 
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di 
tion was made in rhe Exchequer for Leave to amend, but it was denied 


a8 hot being amendable, and ſo Judgment reverſed in the Exchequer- 


Chamber. Ld. Raym. Rep. 324. Hill. 9 W. 3. Miller v. Tretts. 
g. At Niſi Prius before the Lord Ch. J. a Verdict was taken by 
Miſtake * Aſſociate for the Deſendant Jones inſtead of finding him, 
Not y. As to the other Detendant, a Verdict was found for the 3 in, 
Plaintiff, and Damages 200 1. Plaintiff moved that the Return of the but fed; 
Poſtea as to Jones, might be amended, which was order'd on hearing miſprinted, 
Counſel on both Sides. The Return of the Poſtea is the Act of the Ch. and that it 
and muſt be made as it ought to be; It was urged by Defendants mou be 
ſel, that the Verdict, as to the other Defendant, was contrary to ge 
Evidence; but be that ſo or not, the Verdict being right in Part cannot omitted. 


be ſet aſide. Barnes's Notes of C. B. 9. Paſch, 8 Geo. 2. Williams v. 
Jones and another. 


<< * #4, bf 
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WR? H N d 
(La) Miſtakes in or relating to Judgments, amended: 
wt at Common Law, or Now. 


3 


De- vire in B. R. the Judgment was enter d in the laſt Term, and 
and the Juſtices did not remember it, and it was enter d in the 
of the Filizer where it ought to be in the Roll of the Prothonotary. 


. — ſaid that they cannot amend their own Default in Judgment 
in another Term; but if it had been in Proceſs they might have amend- 
ec it. Br. Amendment, pl. 46. cites 9 E. + 3. 3 rb 
2. Record of Writ of Dower was certify d out of C. B. into B. R. by 
Writ of Error, becauſelit ſaid that the Baron was not ſeiſed Die ſponſalium 
65 piguar inde Poſtes; and by Examination of the Clerk of C. B. it ap- 
— that the Record there was Nec unquam inde Poſtea, and therefore 
ie wus awarded in B. R. by the Statyte. Br. Amendment, pl. 79. cites  _ 


wry BE. Jus ment, becauſe it was Quod 51 . verſus E. &. Cro E, 28 | 


that this was Pl 14. &. 


8 did not ſay prædict. E. 5. All the Juſtices 95 ſays the Ex- 


mendable. Golds. 89. Paſch, 30 EL The Lord Seymour v. Sir John , 7 

Gion. 5 ah 8 „„ 44,7. WA, becauſe 
— | 4.4... thelue was 
joined that J. C. hoc petit quod inquiratur per Patriam, & E. S. ſimiliter, but ſaid not (predidtus;) bir 


no other E. being named in the Record, and ſb cannot be intended another Perſon, and the Word (præ- 

r it is aided, and was amended, and Judgment aſfirmed. 
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372 Amendment land Jeofails.] 


* — 


8 Rep 158. 4. No Statute gives Amendment in Defeaſance of Judgments of Vir. 
— P,— diffs, but only in Affirmance of them; 54 Car 15 134. pl. 184 Hit 

ilb. Hiſt. El! C B . 
of C. B. 140. 39 — . 


8. Hiſt. of 3. A Repleader was awarded, and the Award enter'd thus, viz. x; 
CB. 145. quia Placitum illud in modo & _—_ placitat. eft ſufficiens in Lege, inſtead 
cites S. C. of minus) ſufficiens &c. The Court awarded that the Parties ſhould 
replead. Per Cur. This cannot be amended by the Paper- Books after 
Judgment for the Plaintiff upon repleading, becauſe the Fault is in the 
udgment icfelt, which is the Act of the Court. Glanvile ſaid it is no 
rror in the judgment, but the Error is in the judgment Inducement] 
to the judgment, and may be well amended, and of the ſame Opinion 

was Popham. Ow. 19. Hill. 36 Eliz. B. R. Walter's Caſe. 
6. It the judgment be enter'd that the Defendant fit in Miſericordia 
where it ſhould de Quod Oucrens, it is not amendable. Mo. 366. pl. 501. 

Mich. 36 & 37 Eliz. in Welcombe's Caſe. | | 
Cro. E. 497. Error upon a Judgment, which was that the now Defendant recover 
pl. 17. Hare- 201. afeſs'd to him per Fur. and alſo 10 l. aſſeſs d to him hic per Fur. 
Biſhoo, 8 c Where it ſhould have been per Car. The Court would not alloy it to be 
mentions it amended, being Parcel of the Judgment of the Court, which flever was 

to be per amended. Goldsb. 151. pl. 78. Hill. 43 El. Harcourr's Caſe. 


urat, in- | 
cad of per Curiam, and held not amendable, and Judgment reverſed. 


Cro, E. 434. 8. In Error on a Judgment the Error aſſigned was, that the Original 
pl 44.5 6 Writ was 201. and all the meſne Proceſs was ſo likewiſe, but when the 
„. Er Defendant appeared at the Exigent, the Entry was Quod detendens ob- 
ror. tulit ſe in placito Debiti of 107. where it ought to be 20 l. but it was not 
Sty. 477. amended, becauſe it appear'd on View of the Record that 20 Original 
Devereux pas certified. Goldsb. 133. pl. 32. Hill. 43 Eliz. Staughton v. New- 


V. ackſon, c ombe 


Bulft. 107. 9. It was aſſigned for Error of a Judgment in Debt, that the Entry of 
S. C. accord- the. Bail was ſub Pana Executionis in Adjudicatione Executionis, 10 that it 
ingly. was enter d tor the Execution only, and not for the Judgment, whereas 
it ought to have been ſub Pena Condemnationis. Per Cur. The Bail being 
once taken, ſtands as well tor ae [1b pena as the Execution, and or- 


dered it to be amended, and made ſuò pena Executionis Fudicii as well as 
ihr the Execution. Cro. J. 272.” pl. 5. Hill: 8 Jac. B. R. Hampton v. 
© rien . LL SITES 
10. In Dee upon an Obligation the Defendant, after Iſſue of Dureſſe, at 
the Niſi Prius, Relicta Verificatione iir quod ipſe non poreff dicere Ac- 
tionem nec quin ipſe fuit ſui Furis, & ſeriptum prædictum fuit voluntarium. 
129 05 was egter d thereupon, and the Error aſſigned was, that it was 
ter d Quo nom poteſt (dicere YARionem; inſteag of Curulicere.) Per Cur. 
This made all the Sentence vitious and inſen ſibſi and was not amenda- 
ble, and of that Opinion were the whole Court. Cro. J. 343. pl. 10. 
Paſch. 12 Jac. 1. Anon. N F223 e | N 
Hob. 327. 11. In a Quuare Impedit to preſent to a Vicarage the Plaintiff had a Ver- 
: 18 dict, and a Writ was awarded to the Biſhop ; but upon Error brought, it 
has $.© wag aſign' har he Fudgmenr wes eaters, {vi Bund predic? (i 
c— Plaintiff) recuperet Sc. preſemationem ſuam ad Keeley * when it 
tho it was - Ought to be Ad Vicariam Ertlefie. - Bur the Court reſolved, and awarded 
objefted that that it be amended, becauſe the Verdict is general, and they ſound for the 
the Judg- Plziatiff, and the Judgment ought to agree with, the Verdict; and it was 
n eien only the Milpriſion of che Clerk; for the Record 22 in every 
by this Part, and in the Iſſue and Verdict, it is Vicariam Eccleſiæ; and by 8 
Court, but H. 6, cap. 15. it is amendable, it be in the Judgment, aber + 


* 


by the Ju, 


Amendment rand Jeofails. ; 373 


Miſpriſion of che Clerk. Hutt. 41. Mich. 18 Jac. Sherley v. Un- raghal AL- 
| ' 1c. 
| 1 S. C. cited 
Cro. J. 633 Hill, 19 Jac. B. R. in Caſe of Maſon v. Fox, & al". S. C. cited Palm. 199. Trin. 19 
'ÞÞc. in Caſe of Chapleyn v. Alleyn. S. C. cited Litt. Rep. 50. That it was Ad Eccleſiam Vicariæ, 
and amended; and in the principal Caſe there of a Diſturbance to preſent to a Vicarage, the Original 
was Quare non præſentaret ad Eccleſiam, and adjudged that it could not be amended, it Inſtructions to 
= Furſitor were Ad Eccleſiam; for that ſhall always be intended ot the Parſonage, and ought to be 
Ad Vicariam. Trin. 3 Car. C. B. in the Cate of Quare Impedit. 


„ 


12. In Debt upon the 2 E. 6. for Tithes, the Plaintiff was nonſuited, Sid. 70. pl. 


and in the Judgment theſe Words, viz. Quad eat inde fine Die, were *: Arg. cites 
*mirred. and yet it was amended. Ray Arg. cites Mich. 4 Car. 5. C. 
omi 7 and y YM. 39. Arg. Cites Mich. 4 Car. in Replevin 


B. R. Everard v. Boſvile. the Defen- 
\ | : : dant avow'd, 
and the Plaintiff pleaded an ill Plea in Bar, and in the Judgment theſe. Words, Ideo Conſideratum eft quod 
pradif3. the Plaintiff nil capiat per Breve ſuum, ſed ſit in Miſericordia pro falſo Clamore ſuo, Et prædict. the 
endants eant inde ſine Die, were totally omitted, yet the Record was amended by inſerting theſe 
— and thereupon Judgment was affirm'd abſolutely. 2 Saund. 289. Hill 22 & 23 Car. 2. Poole 
y; Longvill & al''———G. Hiſt. of C. B. 144. cites S. C. ſays this Omiſſion ſhall be amended, becauſe 
there is no Judgment returned on the Record ſent in Anſwer to the Writ of Error; and then the Writ 
of Error iwjelf is not anſwer'd, unleſs the Judgment be ſent with the Roll; for the Writ of Error is 
Tudic* inde reddit” ſir, unleſs PRES be tranſcrib'd upon the Roll in Error. The Plaintiff in 
Error muſt be nonſuit, and therefore it is for the Advantage of the Plaintiff in Error, as well as for the 
Defendant, in whoſe Behalf the Judgment paſs'd below, thar 1 ſhould be tranſcrib'd upon 
the Record; becauſe if there be no Judgment, the Plaintiff in Error cannot be hurt by ſuch Non- 


Entry, nor has he whereof to complain, and therefore for both their Advantages the Judgment ought 
to be enter d on Record. G. Hiſt. of C. B. 144. 


13. Error of a Judgment. The Record certified the Defendant in Miſe- 

Ficordia, which was afligned for Error, becauſe the Detendanc being an 
Infant, and appearing by Guardian, ought not to be amerced. It was 
amended in C. B. and made Nihil in Miſericordia quia Infans, and was fo 
certified into B. R. that it might there be amended, which the Court 
agreed to, becauſe they would not intend that the Judgment was miſen- 
ter a fel, but miſrecited. Cro. C. 410. pl. 5. Trin. 11 Car. Smith v. 
Smi | 


14. Debt upon Obligaeion of 100 I. That if H. H. or R. H. the Defen- 

dant, paid 511. 65. 8 d. to F. N. ſuch a Day, it ſhould be vcid. The De- 

tendant pleaded Sofvit ad Diem, and found againſt him, and Judgment, 

Quod quer* recuperet Debitum & Daina Ec. againſt R. & prædict. H. in 
Miſericordia, whereas it ſhould have been & prædict. R. in Miſericordia, H. 

being no Party to the Record. Per ror. Cur. This Entry is but the Miſ- 

—_ of the Clerk, and ſhall be amended, and the judgment affirmed. 

Cro. C. 594. pl. 8. Mich. 16 Car. B. R. Pelham v. Hemmings. 

15. Judgment was enter'd .2uod quer E plegii ſui fint in Miſericordia. Keb. 125. 
It was moved that it might be ameaded by ſtriking out plegii ſui, be- pl. 40. S. C. 
cauſe they ought not to be amerced. The Court took time to conſider The Court 


of it. Raym. 42. Mich. 13 Car. 2. B. R. Delabar v. Vardley. . 
a | Part of the 


Judgment, and not Surpluſage, and that the Pledges be amerced; but adjornatur. And Ibid 155. pl. 
97. S. C. adjornarur, to ſearch Precedents. 2 4 | 


16. In Debt on Bund, after a Verdict for the Plaintiff, the Judgment 
Was enter d Quod recuperet the Sum, pro miſts & cuſtag. inſtead of Pro 
Debito pred. But this was ordered to be amended, as the Default of the 
Clerk, tho? in another Term, the Court having Power over their own 
Entries and Judgments. Vent. 132. Trin. 23 Car. 2. B. R. Anon. 
+17. Judgment was given for 2 Plaintiffs, but the Entry was Ouod 
Feeupere} in the ſingular Number, and this was aſſign'd tor Error; ſed 
don allocatur; ſor this is only the Miſpriſion ot the Clerk, and ſhall 
be amended. 2 Jo. 199. Paſch. 34 Car, 2. B. R. Devoren v. Walcott. 
TW” 18, Judgment 
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374 Amendment [and Jeofails.) 
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ti 


Carth 95. 18. judgment was enter d with a Miſericordia inſtead of 4 Capiatur 
FI ſed per Curiam, this is now remedied by the Statute 16 & 1) Car 4 
ao, cap. 8. which enacts, that Judgment ſhall not be ſtay d after a Verdict 


not appear. ©: hp Spur owe» ; f 
—— Ibid. 65 want of Miſericordia or Capiatur. 4 Mod. 6. 2 W. & NI. B. R 
167. S. C Chettle v. Lees. | : 
& S. P. and ' 
ſays, that 2 Rules were produced one between Linch and Lucy, when Pemberton was Ch, J. here 
the Judgment was amended in this Point, viz by the Entry of a Miſericordia inſtead of a Capiatur 
and the other Rule was between Coke and Grimes, where Miſericordia was {truck our, and a Capia. 
rur — by the Direction of the Court, but in the principal Caſe the Court would make no Rule to 
amend. on 133 

If there be a Miſtake or Error in the Judgment, in any ſuch Matter in which the Clerk has n; In. 
— 1 as if a 2 be enter d for a Miſericordia or e conderſo, this was Error in the Judgment 

auſe Before 16 K 19 Cr. 2. it made Fine to the King, and a Difference in the Execution, and 

there was no Inſtruction in the Record itſelf in the Judgment Book whereby to amend it, & non "ous. 
ſtat, whether it was the Error of the Clerk in entring, or of the Court in giving Judgment. G. Ei 


of C. B. 142. 


Cumb. 397. 19. A Sci Fa. againſt Bail was ſeveral, . was gi ren forthe 
4 3 = Plaintiff to have Execution de prædict Separalibus ſummis of 20c0 454 
te —— 2000 J. againſt the Defendants jointly ; this is Error, and all the [uſtices 
agreed that it is not amendable; but if the Motion for Amendment had 
beeñ made the ſame Term in which the Judgment was given it might 
have been amended, Ld. Raym. Rep. 182. Paſch. 9 W. 3. Villars v. 
Parry and Moor. | 
Ld. Raym. 20. In Debt upon a Mutuatus, the Judgment was enter d as if Hillary 
= 995: Term, 1100, whereas the Borrowing appeared to be 24. April 1701, 
S. P. does Upon Writ of Error brought, a Motion was made to amend the Judg- 
not appear. ment by the Paper-Book ſigned by the Maſter, which was 2 Fanvary, 
——214. 1700, the Court allowed it to be done, for it was but a Slip ot the 
M 2 Clerk, who ſhould have peruſed the Paper-Book ſigned by the Matter, 
8 J. P. ic. Which is authentick 13 5 ro amend by. 1 Salk. 50. pl. 13. Mich, 2 
cordingly, Ann. B. R. Parſons v. Gill. 


and this and . 
another Amendment pray d, viz. to inſert the Words (Per J S. attornatum ſuum) were granted on 


the Defendant in Error's paying Coſts, and — that the Judgment ſhould be affirm'd without 
Coſts, becauſe there was a good Error at the Time of the Error brought. Comyn's's Rep. 117. 


S. C. but S. F. does not appear. 


2 Salk. 696. | 21. The Court was moved to amend a Judgment enter d Hill. 3 & 4 
- 7 but not J. 2. againſt Fohn Earl of Angleſea, and that Fames might be enter'd 
Gilb. Equ. inſtead of John, and the Releaſe of Error was produced which was 
Rep. 16, made by James; ſed negatur, per Cur. becauſe as the Matter now ſtands 
8. E but not there is no Judgment againſt James, and to make /uch an Amendment 
S. ** T may poſſibly affet# a Purchaſer upon valuable Con/ideration, and may make 
2108 © the Executor guilty of a Devaftavit by paying inferior Debts, tho' no 
but not S. P. Judgment was ſtanding out againft the Teſtator which would be un- 
reaſonable. MS. Rep. Trin. 12 Ann. C. B. Anon. | 

22. It was mov'd after Error brought & in-nullo eſt Erratum pleaded, 

to amend the Judgment Roll by friking out that the Plaintiff (ought to 

recover) and inferting that theP/a:ntiff (do recover) which was order'd on 

Payment of Coſts, provided Defendant do not farther proſecute his 

Writ of Error. Barnes's Notes of C. B. 118. Paſch. 10 Geo. 2. Foſter 
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— -, 

K. a) Defefts in Writs of Error, amended. In what - "qr 

"ohh Caſes. 13. at (R) 
ſupra. 

. Z. recovered, and Writ of Error was ſued, by which the 


VV. Record was certified in the Name of H. Z. and becauſe it ap- 
peared that the firſt Writ and Count was good, and 7his Certificate was 
only Miſprijron of the Clerk, the Record was amended by Advice of 
all che Juſtices of B. R. for it was faid, that now all the Record was 
before them, and nothing in the Bank of Record. Br. Amendment, pl 

x33; cites 21 H. J. 31. - 
g. Writ of Error was ſued to remove a Record out of C. B. into B. R. 
between an Abbot and F. N. the Warrant of Attorney varied in the Roli 
in the Name of the Albot, and was amended after Judgment, and if 
they had not amended it, they ſaid that thoſe of B. R. would amend 

it. Br. Amendment, pl. 85. cites Paſch. 23 H. 8. 

3. It was mov'd to quaſh a Writ of Error on an Exception taken to it 
25 it was enter d in the Record, but becauſe it was only a Miſentry, 
the Record itſelf being right, the Record was order'd to be amended by 
the Writ. Sty. 218. 219 Trin. 1650. Dawkes v. Payton. 

4 A Writ ot Error recited a Judgment given in Curia Regis when it 12 Mod 36g. 
ſhould be Regis & Repine. Ir was mov'd to amend it, tor that the Note 2 — 15 
to the Curſitor was right, and this was a Miſpriſion only in Matter of & & Ard. 
Form, and not in Skill ; fed non allocatur, for there is no Fault in the ingly, and 
Writ itſelf, only it does not agree with the Record, and the Amend - Holt Ch. J. 
ment will make a new Writ. The 8 H. 6. gives the Court Power to a- ws ther 
mend in Matters precedent to the Judgment, and to ſupport Judgments, | ny otra 
and to avoid Writs of Error, whereas this may make good the Writ of amending 
Error, and fo to reverſe a judgment; belides, this Writ is a Commiſ- Writs of 


fon to the Court, and they cannot amend their own Commilſhon, 1 _—_ 
Salk." 49. pl. 9. Paſch. 12 W. 3. B. R. Thompſon v. Crocker. | Tonkjn v 
rocker, 


8. C and it was inſiſted that it was an Alteration, and not an Amendment, which was mov'd for, the 
Record now return'd being a wrong one, and if the Writ be alter'd to the Record, then it would be a 
right Record, and conſequently here will be a Record or no Record according to the Aheration, or 
no Alteration of the W rit, and thereupon the Court denied to alter it. Ld. Raym. Rep. 564. 
Tomkan v. Crocker, S. C. and Holt Ch. J. ſaid, that no Preced-nt can be ſhewn where a Writ of 
Error has been amended; and the Amendment was denied. 5 1 


An Aeon was by the Name of Giggeer, and a Writ of Error was 
te. rb an Action between Giggure and the Defendant. The Court 
held this to be a fatal Variance, and that the Record was not remov'd _ 
by this Wric of Error, but at laſt the Record was amended. 1 Salk. 
20% Paſch, 1 Ann, B. R. Giggeer's Caſe, _ D enn 
6. In Error upon a Judgment in C. B. the Court was moved to quaſh 
the Writ tor a Variance between it and the Record returned; the Vrit 
deſcribed a Loguela inter Loui her and 4 Defendants. wherein fudgment hau 
lern given againſt 3, whereas the judgment in the Record return 6. 
only againſt 2; the Writ was quaſh'd, and Parker BP ſaid, that the 
h. J. of C. B. ſhould, upon the Writ, have returned Nut riel Re- 
cord; MS. Rep. 3 Geo. 1. B. R. Dawſon v. Lowther. 
Error was brought to reverſe a Judgment in C B. in Ejectment. 
The Writ of Error was teſtel 23 Oct. 12 Geo. 1. returnable Octabis Mar- 
ieh Term, 12 Geo. 1. and by the Retord certified the funfnnt 
appeared not to be given till Hill. Term following” 12 Ged. 1. l 
an it was held clearly, that the Record was not well remo d by thi; 
ri 
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376 Amendment [and Jeofails.) 


W ric. The Court were clear of Opinion that this W ric is not amend. 
able by the Stat. 5 Geo, 1. cap. 13. tor it would bz to amend the Writ 
contrary to the Truth of che Caſe, the Judgment in Fact not bein 
given till Hill. 12 Geo. 1. and fo the Variance nor ſuch as was intent. 
ed ro be amended by that Act; and the Motion tor Amendment denied 
2 Ld. Ray m. Rep. 153 . Trin. 2 Geo. 2. Canning v. Wright. 
8. AM rit ot Error was brought bp G. to reverſe a judgment in 
B. in an Action brought againſt him by M. and the Writ deſcribd 7, 
Record to be of a Loguela in C. B. by Writ by M. and G. and the Recws 
remov'd was between M. and G. and ſo a Variance &c. Bur the Court 
of B. R. guled it to be amended and made agreeable to the Record, and 
this by the Stat. 5 Geo. 1. cap. 13. And they held they could do it by 
this Act without Prayer ot either Party, the Variance appearing to them 
upon the Record; and gave mo Coffs as not being directed by the Sta- 
tute. 2 Ld. Raym. Rep. 1587. Paſch. 4 Geo. 2. B. R. Gardiner v. 


— 


Merrot. 
See Tit. (L. a) Deſects in Fines and Common Recoveries 
Fines (B. b. 2) k 5 
and Writs thereupon, amended. 
1. X Fine was to the Heirs Males, and the Scire Facias is made to the 


Heirs general, this thall be amended. Br. Amendment, pl. 113. 
cites 10 H. 5. 25. 

2. A Common Recuvery was ſuffer'd to the Intent to bar an Entail, and 
the Warrant of Attorney was, that Alicia Finde ponit Loco ſuo A. B. 
&c. whereas her Name was £/izabeih, and ſo it was aſſigned for Error 
that no Warrant of Attorney was enter'd for Eliz. The Quzre was, 
if this were amendable, and the Book ſays that ic was amended after- 

wards. Mich. i & 2 P. & M. D. 105. Pind v. Norton. 
Noy 33. 3. In Formedon the Writ was Præcipe quod reddat 20 Acres Hed- 
8.C ruled dington, not ſaying (in Heddington.) The Curſitor upon Oath con- 
accordingly, feſs d that the Paper deliver d to make out the Writ by, had the Word (in, 
tbo it was and theretore it was amended by Order of the Court, it being only the 


an 1 - . : 
; Default of rhe Clerk. Cro. E. 644. pl. 49. Mich. 40 & 41 Eliz. B. R. 

83 Powell v. Brazen-Noſe College. . 

Noy 1 4. In a Formedon of che Manor of Igel, the Tenant pleaded in Bar a 


Thompſon Common Recovery againſt che Donee in Tail. The Plaintiff replied 
8 * anf Nul ciel Record. A Record was produced where the Name was Ife, 
ſcems to be initead of Isfield. It was reſolved, that if it appeared to be the Mil- 
S. C. adjudg d take of the Clerk, or corrupted after, it ſhould be amended. 5 Rep. 46. 


gue a. Trin. 41 El. C. B. Cook's Caſe, alias, Challoner v. Cook. 


— 8. C. cited by Williams J. Bulft. e was mov'd to amend a Fine, in which Sir ſohn Forth 
| was Conuſee, and Sir - Manwaring Conuſor, which was levied of the Manor of [chfield, where the 
Deed which declared the Uſes was of the Manor of Igbißeld, which was the true Name, and it was 


amended. 1 Ld. Raym, Rep. 209. Paſch. 9 W. 3. C. B. Anon. 

5. In the 3d Proclamatian upon the Foot of 4 Fine levied in Cin. Term 5 

Fac. the ſaid Proclamation is ſaid to be made 6 Fac. and upon the Foor 

of the Fine the 4% Proclamation is wholly left cut; but becauſe upon 

View of the Proclamations 11 a upon Record remaining with the Chire- 

grapher, and che Book in which the Proclamations were firſt enter'd, it 

appear d that the ſaid Proclamations were rightly and duly made, it was 

acJudg that they be amended. 13 Rep. 34. Trin. 7 Jac, C. B. Pettus 
V. ve. : | 


6. In 
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Amendment and Jeofails.] | 


ln a Recovery agreed to be futicr'd by A. B. and R. C. the Writ of 
Dry was ſued out in the Name 726 C. inſtead ot R. C. but ordered 
x6 be amended. Rep. of Pract. in C. B. 129. cites Trin. 2 Car. 1. Clap- 
bam v. Bacon. 
J A Warrant to ſuffer a Recovery by W. R. and -Hefter his Wife. 
The Serjeant had certified that the Warrant was given by W. R. and 
Margaret his Wite, and the Mittitur and Tranſcript made, and the Re- 
covery enter'd accordingly, but ordered to be amended. Rep. of Pract. 
i C. B. 127. cites Mich. 4 Car. 1. Anon, 
8. A Recovery enter'd by A. B. and C. his Wife, but the Name of the 
Wife totally omitted, ordered by the Court to be amended, Rep. of Pract. 
in C. B. 127. cices Mich. 8 Car. 1. Thurban v. Pantry. a 
9. A Fine was levied Mich. 11 Eliz. and the Proclamations indorſed 
the Chirographer were rig ht; but in the Note ot the Fine delivered to 
Cuſtos Brevium, the 2d Proclamation was enter'd to be made the 20 
May by the Miſpriſion of the Clerk, where it thould have been the 23 
May. The Court held that it thould be amended ; for the Engroſſment 
upon the Fine by the Chirographer is the Foundation, Which being right, is 
a ſufficient Warrant to amend the other, tho* the Court held it a good 
Fine without any Amendment. Hutt. 122. Paſch. 9 Car, Strilley's 
Cate; * 
10. A Fine and Proclamations, as found in the Office of the Cuſtos 
Brevium, were exempliien under the Great Seal. It was objected, that 
by a Clauſe in 23 EUR. cap. 3. they could not be amended after ſuch Ex- 
emplification 3 but it was antwer'd that that Statute extends only to Fines 
before levied, which ſould be exemplified before the 14 of Fune 1582. and 
that the latter Clauſe in the ſaid Scature extends only to Fines exempli- 
fied according to the {aid Statute, Hurt. 122. Paſch. 9 Car. in Scrilly's 
Caſe. | | 
11. A Recovery was ſuffer'd, but the Nrit of Seiſin was made return- 
able the ſame Return as the Writ of Entry. The Return was order'd ro 
be amended: Rep. of Pract. in C. B. 127. Paſch. 26 Car, 1. Doncatter v. 
Campion. 
12. TheWrit of Entry was made returnable Tres Mich. 33 Car. 2. which Ibid, ſays © 
was before the Date of the Deed, to make a Tenant to the Præcipe; and the like 
ordered to be amended by making the W rit returnable Craſtin Animarum. — 6M 
- Rep. of Pract. in C. B. 127. Mich. 4 W. & M. Bunce & al' v. Green- 10 be ade 
way & al'. 5 | Mich. 5 W. 
FN 5 | & M. Wat- 
try v. Jodrell, and Mich. 5 W. & M. Warkhouſe v. Watts. 


+13. It was moved to amend a Recovery ſuſfer d by Jane Knight, the 
Lands being ſaid in the Recovery to lie in Parochia Sante Marie Salva- . 
boris in Southwark, whereas there is no ſuch Pariſh ; for the proper Name 
is Sancti Salvatoris. And the Court gave him Leave to raſe the Word 
(Mariz.) And per Treby Ch. J. the vulgar Name is St. Mary Over-ree, 
that is, Over the River; but Sancti Salvatoris is the Name uſed in Plead- 
| r Ld. Raym. 134. Mich. 8 W. 3. Anon. | 
4. Upon the Certificates of the Cuſtos Brevium, Mr. Prothonotery 
Tempeſt, and the Clerk of the Warrants of this Court, ſaid, that the 
Writ of Entry and W ric of Seiſin between the Parties had beenduly iſ- 
ſued; and allo that the Recovery in this Cauſe was taken at the Bar of 
_ this Court of the Term of St. Michael, in the 8th Tear of K. Charles the 
aft, all the Parties in ihe ſaid Recovery named, then and there appearing in 
their own Perſons, It was ordered that the faid Recovery ſhould be en- 
terd of Record of thar ſame Term of Sr, Michael, upon the 134ch Roll, 
. among the Rolls of the Pleas of Land inroll'd in that Term. Rep. of 
att. in C. B. 127. Trin. 12 W. z. Ives & al' v. Young. © 
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See (Ba) fl. 15. A Writ of Covenant was teſted 6 Months aſter the Dedimus ; but tlie 
= Co: Court ot Grand Seſſions in Wales had amended it, and this Matter be. 
. ing referr'd to the Judges, Holt Ch. J. & al' certified, that the Writ of 
Covenant being an Original, was not amendable either by the Common 
Law or by any Statute, aud that there 1s no Diilerence as to this Pur— 
poſe bet w een Amicable and Adverlary. Actions, 1 Salk. 52. The Earl 
ot Pembroke v. Lord Jefleries. 
16. On Motion to amend a Writ of Entry by putting out CowickLury, 
and inſerting (in Paruch' de Skgering,) it appeared that the Deed to lead the 
Uſes thereot was right; and upon producing ſeveral Precedents torAmend- 
ment, (among which were thoſe cited above in pl. 6, 7, 8.) a Rule was 
ranted (upon great Deliberation) to amend. Rep. of Pract. in C. B. g, 
Hill 2 Cech I. 1715. Bedford v. Cullen. | 
17. A Motion to amend a Recovery in Hill, 1903. wherein ig. 
Engleſich and Weſft-Tyneham was put in the Writ of Entry, ot of In- 
glalon Tyneham, The Deed to lead the Uſes was right; E. J. who was 
one of the Vouchees was dead, the other Parties alive and conſenting ; 
and ic appearing that it was the Intent of all the Parties that it ſhould 
be right, and Common Recoveries being- Common Aſſurances, Amend- 
ments ought more eaſily to be made than in other Caſes ; therefore the- 
Court ordered it to be amended accordingly. Rep. of Pract. in C. B. 
17. Trin. 5 Geo. 1. Laming v. Beſtland. | 
Ibid. 30. 18. A Motion to amend a Recovery by putting in theſe Word, Ia 
4 "en: Paroch” Sanctæ Marie in Wailingjord, and in Parcch' de Wargrove, and a 
lowing, Rule to ſhew Cauſe granted; this was atterwards oppoſed itrongly, 3 
there being Juſtices againſt the Amendment; but Tracey ſeem'd tor it, tho' the Par- 
three new fies were all dead, and Purchaſors in the Caſe. It was denied chiefly 
Jedges the becauſe, it the Amendment was made, the King would loſe his Fine fer 


ä — . the Parcels to be inſerted. Rep. of Pract. in C. B. 25, 26. Trin. 10 Geo. 


nimouſ 1. 1724. Dean & al' v. Coward. 
now, that LY | 2 
tho' the Parties were dead, yet as it appear d by the Deed that it was with their Conſent, the Vills omitted 
by the Clerk ſhou'd ror prejudice a Family; and therefore it being the Intent of the Parties at that 
ime, the Court order'd the Amendment to be made, and ſo made the firſt Rule abfolute.—Comyns's 
Rep. 386. Trin. 12 Geo. 1. 8 C accordingly. | 
Motion to amend a Recovery by puitine in, Redleria de Lea & Decima eidem Spectan', it appear'd to 
be right in the Deed to lead rhe Uſes, and moved at the Vouchee's Requeſt. The Ch. J. ſaid the King 
will loſe his Fine; ſo the Amer.dment was denied. Rep. of Pract, in C. B 26. Trin. 10 Geo. 1. Cran- 
mer v, Cranmer. | - | 91 


19. A Motion was made laſt Term to amend a Fine by inſerting the 
Word ({Woorth,) and this preſent Term on ſhewing Cauſe, the Rule was 
made abſolute for the Amendment, tho* it was objected that the Heirs 
at Law would be prejudiced it the Fine was amended ; the Court faid 

they could not 42 Notice, whether it would be a Prejudice to the 
Heirs at Law or Not; but it was the Duty of the Court 10 make the 
Fine agreeable to the Deed and Intention of the Parties, Rep. ot Pract. in 

C. B. 52. Paſch. 2 Geo. 2. 1129. Walter v. Okeden. * 
20. A Motion to amend a Recovery by inſerting ſevera! Pariſhes which 


were left out in the Infiruttions to the Cunſtor, it appear'd that the Deed lc 
| to lead the Uſes ot the Recovery was dated the th of October, che ſt 
Writ of Entry teſted the 11th ot Decemb. and returnable in Menſem 9 
1 Mich. The Court order'd the Recovery to be amended. Rep. of Pract. 
| nin C. B. 8g. Jeakinſon v. Staples. Ener A 
| us A 21. It was moved to amend a Fine by ffriking out the Words, In Ame- _ all 
© C. B. 143. Lia in partibus Tranſmarinis, this Fine was of Lands and Tenements # P 
| S. C. and per the Maud of Antigoa, or otherwiſe Antigua, in Paroch' Sanctæ Marie 1/ing- 0 
Cur. the ton, in the County of Middleſex, and was paſt in the Vear 1714. Applica- a 
— tion had been made to the Maſter of the Rolls, and an Order made by dep 
merely thro' his Honour for the Amendment, which Order was ſet aſide by 1 ( 
A. + 6-443 | — 


* „ 
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5 


». 
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Cllaacellor. Atrer great Debate in this Cauſe (a Writ of Error being Want of 
dependiog) che Judges were unanimoull y of Opinion that this Court reed — 4 
}& only Cognizance of Fines, and order'd the ſame to be amended. yiriace the 


#5. of Pract. in C. B. 121. Trin. 8&9 Geo. 2. Foſter v. Pollington & al", Fine _ 
80: be rejected, 
andthe Fine made effectual, viz, in common Form; but if it be then inſuſkicient, Advantage may be 
taken thereof. | 


— 


22. A Rule 0 compleat a Recovery of Eaſter Term the gth of Queen 
Ann. the Præcipe at Bar was /ign'd by Serjeat Richardſon, the Plea Roll 
ar, and the Exemplification ingroſſed but not ſealed, and neither the 
Roll carried in, nor the Writs fited ; upon reading the Deeds and Affidavit 
of Notice to the reſpective Parties, the Recovery was order'd to be com- 
pleated, and the Rolls and Writs to be filed. Rep. of Pract. in C. B. 
126. Hill. 9 Geo. 2. Sheppard v. Harris, Dewey, & al. 


. 6 7 


SS I” | eld 


(M. a) Omiſſions and Deſects in Entry of Warrants 
Av Es, + of Attorney, amended. 


- 


1. A Man had put Warrant of Attorney in the Remembrance and neglelt- 
Aca to enter it, and it was amended. Br. Amendment, pl. 69. cites 
.. 

2. Warrant of Attorney in Formedon was put, quod tenens po. lo. ſu a- 

gainſt the Demandant in Plea of Scire Facias, where it was Formedon, 
and it was amended ; quod nota. Br. Amendment, pl. 36. cites 19 Hl. 

6. 15. : 

3. Forcible Entry found for the Plaintiff. Markham aid the Judg- 

ment ought not to go, tor the Detendant appear'd by Attorney who had 

m Warrant in Court. But per Newton, it may be that ſome Juſtice of 

this Court has the Warrant in his Hands, or that he was made Attorney 
by Writ, and therefore no Cauſe by which the Plaintiff recovered; 
quod nota. Br. Repleader, pl. 17. cites 19 H. 6. 6. | | 

4 If Clerk of che Efloigns enters Warrant of Attorney in the Remem- 
brance and does not enter it upon the Record, this ſhall be amended, and 
this in another Term. Br. Amendment, pl. 14. cites 35 H. 6. 24. 

5. Warrant of Attorney varied from the Name 7 the Corporation Party, Br. N.C. 2; 
and Writ of Error was brought to thoſe of C. B. and they amended it H. 8. pl. 25 
immediately; And it was ſaid that the Court of B. R. would have ces 8. C 
_ the like there; quod nota, Br Amendment, pl. 47. cites 24 


6. A Bill was exhibited in the Name of Rigs, per Fohannem Keeling 
attorpatum ſuum, and the Warrant of Attorney was, that Rigs poſuir 
loch ſuo Gr/iel/mum Keeling, This was aſſign'd for Error ; but the Ju- 
tices cauſed it to be amended, and affirm'd the Judgment, Mo. 511. pl. 
996: Hill. 38 Eliz. Heley v. Rigs. 1 * . 
In Debt by C. H. Executor of C. H. againſt R. as Son and Heit of R. 
Alter Judgment by Detault a Writ of Error was brought, and the Error 
uſignedl was for the Want of a ſufficient Warrant of Attorney for the 
Paint. which was thus, viz. C. H. Miles ponit Joco ſuo F. 8. Alturia+ 
lum ſuum verſus. F. K. the Plaintiff not naming him Execntor as he ſhould 
bars done; but it was held to be amendable, there being no aber Aion 
depending between the Parties. Cro. J. 135. pl. 9. Mich, 4 Jae. Hilliard 
(SiffChrittopher). v. Redner. e Jes 
* 7. Error 


m = _ .. 
- = * * * 
, 2 Y 0 


* 


So [and Jeofauls.) 


— — — 


8. Error &c. on a judgment in a F ormedoh in Deſcender; Fhe Fr. 
ror aſſign'd was for Detauir ot a Warrant of Attorney, becauſe ic was 1 

this manner, H. B. ponit loco ſuo .... Dapiy Atturnatum ſuum, omittiy; 

his Name of Baptiſm , and held to be Error not aided by any Statut 

| nor amendable, Cro. J. 332. Mich. 11 Jac. Bartholomew v. Bel field. 
7 Raym. A Warrant of Attorney was given to S. to confeſs a fudę ment at the 
- Þ we Suir ot the Plainritf. S. ſent it to W. his Entring Cerk, who enter 4 
tions it as accordingly Ouod recuperet Debitum & Damna ſua, but Jeſt a Blank to 1g. 
a Judgment ſert what Sum ſhould be for the Damages. M. died, and this Warrant f 
2 Attorney was Ig, but S. made Affidavit of the Fatt ; and upon a Motion 
—_— for Leave to inſert a Sum certain for the Damages and Colts, the Court 
Motion was held it to be amendable, it there had been any Thing to amend it by 
to inſert a It might have been amended in the ſame Term, but in this Caſe the Ey. 
Sum certain ry a 19 ears ago. | 5 Mod, 147. Hill. 5 W. 3. B. R. Wentworth . 


1 the Earl of Strattord, 


ges, however ſmall, to perfect the Judgment. But after ſeveral Arguments at the Bar, Holt Ch.] 
held it could not be — becauſe it would be to give a new Judgment. But Rookby J. thou 4 
it might be amended, becauſe it was for a juſt Debt. Adjornatur. — — Sus 


Ld. Raym. 9. The 10 1 on the Top of the Plea- Roll was, that the Plaintiſt 


a 695. ponit loco ſub, F. S. Attorn* ſuum; and the Memorandum was, that the 
<P d = Plaintiff venit & protulit &c. but did ot Jay per Attornatum ſuum, or in 
not appear. Propria Perſona ſua. Error bein brought in the Exchequer-Chamber, 
——2 L4. it was moved to amend the Declaration by the Top of the Plea-R ll ; 
Raym. Rep. and Holt Ch. J. held it might be done; for a Warrant of Attorney upon 
895. 8.C. & the Plea- Roll is as much a Record as if enter'd on any other Roll, and 


S. F. ane a ter 
* it cannot be intended but that the Plaintiff declared by Attorney, his 


Gould J. a- Name being to the Judgment Paper, viz. J. S. pro Quer. 1 Salk. 88. 
4 with B. R. Trin. 2 Ann. Hasen v. Gill. : | 


olt; bur 
Powell J. diſagreed as to the taking the Entry of the Warrant of Attorney on the Plea Roll for the 


tobe FS only, and putting the Judgment Paper fign'd by the Maſter, and which was right, and 
which the Roll was to be made up by, out of the Caſe, becauſe tho' that proved the Parties had Attor- 


nies in Court, yet, notwithſtanding that, the Plaintiff had Election ro ſue either in Perſon or by At- 
torney, and that Entry did not prove he ſued by Attorney, and ſo there was no Anthority to amend by. 


—— —Comyns's Rep. 117. pl. 82. S. C. but S. P. does not appear. | 


11. A Warrant of Attorney fil'd was mov'd to be amended, and to 
make it Debt inſtead of Caſe ; and upon hearing Counſel on both Sides, 


and citing many Caſes, the Court order'd it to be amended, and it 


the adverſe Party does nor proceed in Error, Coſts to be paid him, Rev. 
of Pract. in C. B. Paſch. 1 Geo. 2. the Dutch Eaft India Company v. 


Henriques & al. 


— — — 


(N. a) Omiſſions and Deſects in entring Pledges, 
| amended, 


Br. Brief, 1, IN Aſſiſe the Writ was Et interim Fac. 12. &c. videre Tenementa il 
Be. cares - & Sum cos quod ſint coram i. Fuſticiar” &c. Et pone per Vadios 
et ſalvo Pleg* prediftum W. vel Ballivum ſuum &c. ſi &c. quod fit iv: 
audiend ill Recogn' and becauſe it ought to be Quod tunc ſit ili, and 
this Word (tunc) was wanting, the Aſſiſe was adjourned, and they 
were clear in Opinion to abate the Writ; and the Plaintiff was non. 
ſuited. Brooke ſays, Quære if it ſhall nor be amended ; for it is ſaid 
there, that it has been uſed ro amend ſuch 477 and ſo it was done 
6. . 


before Sir R. Newton. Br. Aſſiſe, pl. 4. cites 27 
e | | 2. Decen 


KS - W 


5 Aas. re 
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'2. Decem Tales return d, & nullos Manucaptores Juratorum return'd, 
and the Fury paſſed, and the Plaintiſ recover d, and the Defendant brought 
Writ of Error, and it was debared it it ſhould be ainended ; tor it was 
fiid they may amend Miſpriſion as well after Judgment as before, upon 
Examination of the Sheriff &c. Choke Juſtice taid, this is not Mit- 
rifion, but Nonteaſance, therefore it thall not be amended ; and the 
herift cannot put Manucaptors without being found by the Parties, 
for they find the Manucaprors, therefore this is the Detault of the Par- 
ties bur per Genney, at the firſt D vefore that they were ſworn, it might 
have been amended, but not atter Judgment. Br. Amendment, pl. 47. 
cites 9 E. 4. 14. | 
3. Pledges were found for V. . where his Name was 7. T. this can- 
not be amended. Br. Amendment, pl. 47. cites 9 E. 4. 14. per 
Catesby. 
4. Nice, that where the Sheriff returns Manucaptors upon Diſtringas 
Furatores, and no Pledges of the Manucaptors, and yet the Jury appeared, 
and were ſworn, and found for the Plaintiff; and Exception was taken 
in Arreſt of ] udgment, and the Sheriit was thereof examin'd, who ſaid 
that his Intent was that it ſhould be well rerurn'd, and therefore by Ad- 
vice of all the Juſtices of both Benches, except Brian, it was amended, 
and the Plaintiff recover d. Br. Amendment, pl. 61. cites 3 H. 5. 14. 
«5. It was moved in Arreit of Judgment, that upon the Return of the 
Vanire Facias there wanted theſe Words, Quiliber Jurator per Pleg1os, fo 
that the Writ was as it it had never been return d; but held per Cur. 
that this was not as a Blank Return, or where the Name of the Sheriff 
is omitted, but ic is an 1nſuficient Return, which is aided by the Statute of 
Jeofails, tor rhe Omiiſion of the Pledges is but Matter of Form. Cro. J. 
334. Paſch. 17 Jac. More v. Blackwell. 
6. After Verdict and Judgment tor the Plaintiff in Aſſumpſit Error Hutt. 92. 
being brought and aſſigned that there were no Pledges enter'd upon the > & op wag 
Imparlance Roll, it was mov'd that it might be amended, becaule iz he 20 ir con- 
Mi Prius Roli the Pleages were mentioned, and it being only Matter of cerns the 
Form, was aided after Verdict, by 18 Eliz. cap. 13.[ 14] but the Court de. King; for if 
nied the Amendment, tor although the I/, Roll jhall be amended by the Im- ou 4 
lance Roll, becauſe it is precedent, yet the Imparlance Roll ſhall not 3 - = 
be amended % the Iſſue Roll, it being ſubſequent, and this is Matter of Plaintitt, 
SubPance. Cro. C. 91. pl. 15. Mich. 3 Car. Wolfe v. Hole. the Judg- 


N | a ; ment 1s, that 
the Plaintiff and his Pledges be amerc'd, and that is not aided by the 18 Eliz. quod quære. Litt. 


Rep. 72. Woolf's Caſe, S. C. and by Crooke the Stat. of Eliz. will not help ſubſtantial Errors. 


7. In Error of a Judgment in C. B. for that there were no Pledges, Sid. 84. pl. 


it was inſiſted in B. R. that it was amendable, or at leaſt aided by the G Trin. 14 
18 Eliz. cap. 13 [14] becauſe in C. B. the Pledges are always indorſed _—_ 


upon the Original, and when there is no Original there are no Pledges. Wilkinſon, 
The Court advis'd to pray a Certiorari upon alleging Diminution ; and S. P. and it 
upon Return that there was na Original, the Court debated it largely; N agreed, 
and Windham. J. thought it was aided by the Statute ef 18 Eliz. bur — 8 
Foſter and Twiſden e contra; but upon Examination, and no Diminu- been und 


tion alleged that there was an Original, an Amendment was awarded. it ſhould be 
Raym. 51. Mich. 13 Car. 2 B. R. Hodges v. Hodges. N 0 5 
r. M 
this Caſe it ſhall be intended that Pledges were found upon the Original, (tho* it cannot now be 
known) becauſe in C B. they are not wont to enter the Piedges upon the Roll, but only upon the 
Original, and fo no Original is aided hy the Statute. tho“ an ill Original is not. rror was aſſign- 
ei, for that no Pledees de vroſequ:ndo were return'd on the Back of the Writ, but the Sheriff was 
permitted to amend it. 3 Lev. 361 Paſch. 5 W. & M. in C. B. Nicholas v. Chapman. ps 
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$e(B)pl 16. (O. a) Omiſſions in Writs and other after Proceedings, 


and (E) pl. 
1 1 amended. 
S F. ſor it 1. IN Præcipe quod reddat R. Son of W of Clyen, Knight was vouchꝰ d! 
wy | the Tenant himſelf, and the Tenant and the Vouchee were one and th, 


Mifprifion ſame Perſon, and in the Proceſs Clyven and Knight were left out, and it 
of the Clerk, was awarded to be amended, per Cur. Br, Amendment, pl. 19. cites 


Br. Diſcon- 40 E. 3. 36. 


tinuance de 
Proceſs, pl. 46. cites 40 E 3. 36. 


2. In Writ of Appeal this Word (Habeas) was omitted, and for this 
Cauſe it was aboted, tor the Court would not amend it. Thel. Dig. 
283. lib. 16. cap. 6. S. 2. cites Mich. 13 E. z. Amendment 63. line Af. 
ſenſu Partium. 

3. Summons ad Warrantizandiim was awarded, again/t 2 in the Pre- 
miſſes of the Writ, and in the Percloſe was but one, and it was amended, 
Br. Amendment, pl. 100. cites 3 H. 4. x1. 

4. In Detinue the Paro/ was without Delay by Protection, and aſter Re- 
ſummons was ſued, which made Mention that the Parol was put without 
Day by Protection, bearing Date the 1ft, Day of Fanuary, where the Pro- 
rection bore Date the 1ſt. Day of June, and the Roll was well by which 
the Plaintiff would have amended it; and the Opinion of the whole 
Court was, that it ſhall not be amended, becauſe it is as ſtrong as the 
Original. Brooke ſays, Quod Mirum! tor the Original, which is found- 
ed upon Record or Spectalty, ſhall be amended. Br. Amendment, pl. 2. 
cites 3 H. 6. 45. 

5. Præcipe quod reddat, that is to ſay, Writ of Entry againſt 4, and 
in the Clauſe (& niſi fecerit ) were 3, and the 4th. was omitted, and it was 
challeng'd, [but] becauſe it was a petit Detault, and the Demandant 
] pray'd Leave to amend it before that it was challeng*d, theretore it 
was amended ; Quod Nota; tor the Court ſaid, that of Cuſtom ſuch 
Defaults have been amended before Challenge of the Party. Br. Amend- 
ment, pl. 35. cites 8 H. 6.37. | 

6. Formedon upon a Gift made to R. and F. as Feme, and that after the 
Death of R. to the Demandant as Heir &c. deſcendere debet, and did not 
ſay after the Death of J. and therefore the Writ was abated without 
Amendment, becaule it does not appear to the Court if J. was dead or 
alive. eee e 84. Cites 11 H. 6. 28. 5 | 

7. Ir is reported by Martin, that an Original was amended, where 
it was 20 Die Funii, and ¶( Die) was left out. Thel. Dig. 224. lib. 16. 
cap. 6. S. 11, Cites 11 H. 6. 2. 17. 


In Maint 8. In Writ of Champerty directed to the Sheriff, it did not appear of 


nance, if the h hich Part the Maintenance was made, by which the Plainciff purchaſed 


1 a new Writ; tor the other could not be amended. Thel. Dig. 224. lib. 


beld be mit. 16. cap. 6. S. 13. cites Mich. 22 H. 6. 8. 


ted in the | | 
Writ, it is not amendable ; per Priſot. Thel. Dig. 224. lib. 16. cap. 6. S. 20. cites Hill. 34 H. 6. 27. 


The Omiſ- 9. But it was ſaid that ſuch Writ Henricus Rex Angliæ & Franc 
_— a without ſaying Dei gra may be amende 
the King, is 8 | . | 
amendable; but the Omiſſion of any Thing that alters the Form of the IF it, is not amendable. 8 Rep. 
160. Mich. 8 Jac. in Blackamore's Caſe. & | 1 
| 10. 


d. Thel. Dig. 224 lib. 16. cap. 


Irrer 
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ſilutem. Quia in | 
A Kc. where it ſhould he Coram vobis & ſociis veſtris, and Was not N 4 


amended. Thel. Dig. 224. lib. 16. cap. 6. S. 17. cices Trin. 28 H. [and it is ar 


6. 14 11. b. 12. a. 
| 13. cites S. C.——Br. Faux Latin &c. pl. 69. cit he ES 
Br, "44 pl. 13. cites S. C. Br. Faux Latin &c. pl. 89. cites S. C,.-——Fitzh. Error, pl. zo. 


r2. In Debt the Writ was by Jo. Gargrave, Eſquire, and the Obligation 
was Fo. Gargrave only, and it was not amended but abated, inaſmuch as, 
this Miſpriſion was of the Part of the Plaintiff, Thel. Dig. 224. lib. 
16/cap. 6. S. 18. cites Mich. 30 H. 6. 6 Amendment 37. Quere. 

13. It was agreed, that where di vers Things in the Writ of Conſpiracy 
are omitted in the Count, it ſhall be amended; quod nota; tor it is 
Miſpriſion of the Clerk. Br. Amendment, pl. 8. cites 33 H. 6. 2. 

14. N here Things in the Writ are omitted in the Count, this Omiſſion 
ſhall be amended, per Cur. but not the other Matter. Br. Conſpiracy, 
pl. 2. cites 33 H. 6. 

15. It Clerk of the Eſſoign enters Challenge of the Conuſance of Plea in his 
Remembrance, and ajter does not enter it in the Roll, this ſhall be amend- 
ed; per Billing; by which he took Iſſue that the Land is out of the 
Franchiſe &c. and therefore it ſeems that it may be amended. Br. 
Amendment, pl. 14. cites 35 H. 6. 24. ; 

16. Formedon was, viz. And which after the Death of F. the Son of the A Title was 
Donee, deſcendere debet to the Demandant. Billinge demanded Judgment rehearſed to 
of the Writ; for he makes J. Heir to the Donee. Littleton ſaid my > that one 
Titling is Son and Heir, which the Clerk ſaw ; and therefore it is the u + wat 
Default of the Clerk, and pray'd that it might be amended. Priſot ſald 4e /ci/ed, 
it is no Matter tor your Titling, Which you keep; but the Clerk of the ard the Land 
Chancery uſed to make Titling, and therefore he ſhall be brought and exa- 1 
mined, and it his Titling be as you ſay, it ſhall be amended, and other- 2% Fl. 


wiſe nor. Quod nora, for Non negatur; but Littleton aſſented. Br. and from R. 
Amendmenr, pl. 56. cites 38 H. 6. 4. to i as Sen, 
and did not 


ſay Heir, . from H. to E. as Son and Heir. And per Cur it ſhall not be amended where this Word 
(Heir) is omitted at H. For Matter in Fact cannot be amended; for then perad venture the Court ſhall 


make a Falſity; for perad venture H. is not Heir. Br. Amendment, pl. 113. Cites 10 H. 7. 25. 


17. In Debt the Plaintiff counted upon an Obligation. The Defendant pitrh. 
inparl d till another Term, and then he demanded Fudgment of the Count; Amendment, 
tor he ſaid that chere is no Place laid where the Oblig ation is made, but a p49: cies 
Space was left in the Roll for it, and it was not ſutter'd to be amended. Br. B, Brief. 


Amendment, pl. 68. cites 4 E. 4. 14. 482. (475) | 


Cites 5, C.— 


Br. Count, pl. 61. 64. cites $, C.-——-8$ Rep. 161. a. cites 8. C. | 


18. Scire Facias upon a Fine, which was to him and his Heirs Hale, 
and the Mittimus was Ad Proſecutionem F. Z. Conſanguinei & Hered. 
wichout Maſcul' and it was doubted it it may be amended. Per Fair- 
fax, if Writ Judicial varies from the Original, it ſhall be amended ; ſo 
it Writ of Debt varies from the Obligation; for this is the Detault of the 
Clerk who ſecs che Record and the Specialty, it this Matter be found 

upon 


_—_—— 
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the Examination of the Clerk. But per Pygot, a Thing which 
* See pl. 21. ought to come by“ Intormation of the Party, as the Vill, Myſtery, or the 
like, ſhall not be amended; & adjornatur. Br. Amendment, pl 48. 
cites 9 E. 4. 15. 5 : 
S. P. Br. 19. Writ was F. S. Clerk, in Debt upon an Obligation, and in the 
Abbe, pl. Count it was Abbot of D. and F. S. Clerk was omitted, and it was amended 
&Y "iy becauſe it was in one and the ſame Term. Br, Amendment, pl. 112 
Cites 4 E. 4. 25. DH | 
20. * Fan quod reddat, if the Sheriff delivers the Writ in Cpu 
without Andor ſe ment, it may be amended before Proceſs atvarded u pon it; 
Per Genney. But per Moyle, This is Ex Gratia Curiæ. But Genne 
ſaid not after Grand Cape awarded, and Judgment given, for this iſſued 
upon Writ ill returned; but per Choke, that which is once miſtaken js 
always miſtaken; quod Danby conceſſit; and yet per Littleton, we 
may amend ſeveral 'Things before Judgment, which cannot be amended 
atter; for then the Party ſhall loſe the Advantage. Br. Amendment, pl. 
47- cites 9 E. 4. 14. | 
21. Bill was ſent into Chancery upon an Obligation againſt J. N. and 
the Intent of the Plaintiff was to have it in London, and this Word 
(London) nor no other County was put in the Teſte nor Margin of the Bil 
as it ought to be in every Bill of Indictment. And they were at Iſlue 
in Chancery, and Venire Facias awarded in B. R. who tried it, and 
paſſed for the Plaintiff. And Exception was taken in Arreſt ot Judgment 
and it was amended per Cur. after Verdict, quod nota, and in another Court, 
and yer this WY to have been ot the Information of the Party, and then 
it is not properly Miſpriſion ot the Clerk. Br. Amendment, pl. 88. cites 
2K. 3. 12. | 
22. Where a Thing uſual is omitted, as the Defence or Aver ment Et hu; 
paratus ef &c. and the like, this cannot be amended. Br. Amendment, 
pl. 113. cites 1 H. J. 23. 
Br. Retom 23. It was held that, if the Sheriff returns upon a Capias againſt J. 
de Brief, — and N. quod virtute brevis mihi directi Cepi Corpus F. and N. and does 
9. cites S. C. 07 ſay, Infranominat, this is Miſpriſion, and ſhall be amended, but by 
the Keporter it is good without Amendment. Br. Amendment, pl. 64. 
eites 12 H. J. 19. | 7 
24. Debt upon a Recovery of Damages in Aſiſe, the Zeſte of the IWVrit 
upon Aſſiſe was not expreſs d. And per Cur, this may be amended. Br. 
Amendment, pl. 114. cites 13 H. 5. 21. 
25. In a Quare Impedit againit the Biſhop of Lincoln, the Writ «was 
ſuam ſpectat Donationem, the Word (ad) being omitted; it was held by 
the whole Court to be amendable. Golds. 78. pl. 12. Hill, 30 Eliz. 
Brookesby v. Biſhop of Lincoln. N 
Noy. 57. 26. Venire Facias was, Et habeas ibi Nomina, but left out ( Faratorum.) 
S. C. the Ob- This is only the Miſpriſion of the Clerk, and was awarded to be amend- 
9 d. ed, and Judgment affirm'd. Cro. E. 467. (bis) Paſch. 38 Eliz. B. R 
— 59. Willoughby v. Gray. —5 


S. C. but 
S. P. does not appear. —— Mo. 46 5. pl. 657. S. C. but S. P does not appear as a Point in that Caſe but 
cites it there as a Point in the Caſe of Biſſey v. Hungerford, and that it was good after Verdict and 
amendable, becauſe it cannot be intended of other Names than the Names of the 8 where 
the Venire Facias wanted the Words (Et habeas ibi nomina Juratorum) but the Words Venire Facias 
duodecim &c. were inſerted, all the Juſtices ſeem'd that it was ood, and that the firſt Words are ſup- 

ed in the laſt, and are aided by the Statute of Jeofails after Verdict. 2 Brownl. 167. Paſch. 10 Jac. 


li 
Fo 2 B. Barde v. Stubbing. 


27. An Original Writ was return'd by the Sheriff and his Cbriſtias 
Name omitted ; the Court would not allow it to be amended. Golds. 
113. pl. 3. 39 & 40 Eliz. Broughton v. Flood 


28. If 


K 


. T.. 5 EO TFT 8 
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238 A Record of Niſi Prius in an Action of Deli upon an Obligati 
with Condition to pay ſuch a Sum at ſuch a Feaſt next after the Date of 
the Obligation, the Day of the Date was omitted in the Record of the Mſi 
Prius, ſo that it doth not appear which ſhall be the next Feaſt, at which 
the Money ought to be paid atter the Date; and by all che Juſtices, it 
wis no perfet? Iſſue, and for that the Juſtices of Niſi Prius have no 
power to proceed upon it, and it ſhall not be amended, otherwiſe if it 
had been a good Iſiue, tho' another Thing had been miſtaken. 2 Brownl. 
47- Hill. ſac. Anon. | 
- eg. The Clerk that enter'd the Cauſe had omitted the Charge, which 
2945 400 J. and it was omitted in the Roll and Nth Prius. After Verdict 
Exception was taken and amended by the Court. Browal. 26. the Earl 
of Cumberland v. Hilton. EL 
30. Ir was aſſign'd for Error that there was Variance between the Bill 2 Bulſt. 339; 
filed-and the Declaration; the Declaration was, that F. F. after the Ever v. 
Death of Tenant pour auter vie primo intravit, and ſo was occupant, and in r # 
the Bill filed, the Words (primo intravit ) were omitted; but becauſe the ruled ac. 
Paper-Book, by which the bill was ingroſs'd, had thoſe Words in it, there- cordingly, 
fore ruled it thould be amended. Cro. J. 393. pl. 4. Hill. 12 Jac. B. R. 20d Coke 
Chamberlaine v. Ewer. | — E. 

31. In Debt in a Court of Piepowders, the Words (Secundum Conſue- 9 
tudinem Civitatis illius) were in the Imparlance Roll but omitted in the 
Iſſue Roll ; the Court held this to be only Vitium Clerici, and there- 
fore * Cro. C. 45. 46. pl. 5. Mich. 2 Car. C. B. Hodges v. 

Moyles. 

_ In a Formedon in the Deſcender, the Plaintiff was admitted be- Hee, 52. 
fore one of the Juſtices of C. B. to proſecute in Omnibus Actionibus, Young's 
which was cnter'd in the Plea Roll thus, Conceſſum eft per Curiam, that Caſe S. C. 
the Plaintiff by F. F. his Coney Ing proſecute &c. and the Philizer”s . — 4 
Roll was, that F. J. by J. S. his Guardian ad hoc admiſſus per Cur. olitu- that it — 
lit ſe quarto die &c. But there was no Entry in the Philizer”s Roll as uſual, be amended. 
Ducd conveſſum eft per Cur. quod petens . per F. F. his Guardian; e 17. 
3525 Error. was brought. It was the Opinion of the Court, that 1 
not w ithſtand ing Error was brought, yet it might be amended, becauſe does not ap- 
it appears the Juſtices admitted the Guardian Ad proſequendum, and the pear. 
Philizer's Roll is Obtulit ſe, ſo the Admiſſion appearing to be before the Hutt 92. S. C. 
Obralir ſe, it was the Omiſſion of the Clerk rather than the Act of the ny 4 
Court, wherefore it was amended. Cro. C. 86. pl. 1. Mich. 3 Car. C. B. enter'd on 


Young v. Young. | the Phili- 

5 | zer's Roll 
becauſe this Admittance by his Guardian is the Ack of the Court and not like the Entry of * War. 
rant of Attorney &c. Palm. 518. S. C. but 8. F. does not appear. Litt. Rep. 60. S. C. & S. P. 


agreed that it be amended. 


4 33. An Elegit iſſued after Judgment, and recited the Fudgment Duod 
Elegit Executionem of the Goods, and of the Moiety of the Land; and the 
Writ was, 27bi præcipimus quod Bona & Catalla, of the Defendant que ha- 


Hit die Fadicii preditti redditi deliberari facias, omitting theſe Words 


(Er Meatetatem terrarum & tenementorum) tenendum the ſaid Goods and 
the Moiety of the ſaid Lands, quouſque debitum levetur; the Sheriff ex- 
tended the Moiety ot the Lands and the Goods, and deliver'd the 
Moiety of the Lands, and return'd the Inquiſition. It was moved that 
this was only the Miſpriſion of the Clerk; but reſolved it could not be 
.amended, bur the Plaintiff might have a new Elegit, becauſe the Inqui- 
tion was taken without Warrant. Crg, C. 162. pl. 4. Mich. 7 4 
——kbk.  . i. 4 5 het; the 1.4 We 
34. A Scire Facias againſt the Bail was Duare Executionem, but ha- 3 Keb. 199. 
lere non debet ) was left out; it was pray d that this being a Judicial Writ pl. 36 Ma- 
6. 1 „ TY | might nel v. 
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C and 
continue. 


For tobere 


Fudgment is 
ake 


s an 
End of the 


| _was order d. Freem. Rep. 138. Trin. 1673. Menace v. Col 
the "Court held that if the Writ be ſovir is not amendable, but the Plaintiff muſt di. 


might be amended if it were right upon the File; Ne oy a Search 
0 


. Writ of Enquiry was awarded, and in entring it on the Roll 
Werds per 33 duodecim proborum & legalium hominum, were - 
out; per Cur, this is amendable, tor it is only a Miſentry of the Clef? 
3 Mod. 112. Trin. 2 Jac. 2. B. R. Anon. | 
36. Covenant that he had not made done or ſuffer'd any Act or Thing 
to incumber &c. the Breach aſſign'd was, that the Detendant Ad Seſſio. 
nem Ceſtriæ tent &c. Anno 4to Jac. 2. utlagar* fuir ; upon Demurrer, 
the Declaration being held naught for Uncertainty in what Term the 
Outlary was, it was moved to amend it; but per Holt Ch. J. difallow'g. 
For to amend upon Demurrer when this may be the Cauſe of the De- 
murrer, would be to enſnare the Defendant without Cauſe. 1 Salk. 50, 
pl. 11. Paſch. 13 W. 3. B. R. Cox v. Wilbraham. 


(P. a) Diſcontinuance or Miſcontinuance of Proceſs, 
amended. 


N Zjectioue Cuſtodiæ, Proceſs continued till Exigent was awarded, by 
which the Defendant alleged Diſcuntinuance of Proceſs, becauſe the 


1 Proceſs in this Action is Summons, Attachment, and Diſtreſs, and not Pro- 


ceis of Ourlawry ; and per Finch and Wichem, it thall be amended 


Plea or Pro- where the Procels iſſues firſt out of Courſe. Br. Amendment, pl. 16. cites 


ceſs, there if 40 E. 3. 15. 


it be erro- 


neous it cannot be amended. Ibid. 
commence where the Proceſs iſſued firſt out of Gurſe, and ſhal 


Ibid, 


Br. Diſcon- 
tinuance, pl. 
47: cites 


_ Yelv. 156. 
The Court 
upon citing 


Contra where the 2 fill depends, as here, there they ſhall 
commence there again; Quod nota, 


2. In Precipe quod reddat againft 4, one made Default, and the other 3 
rared and demanded the View, which was granted, and Day given over; 
at which Day He who made Default appear d, and the Demandant releaſed 
the Default, and he demanded the View, and it was granted, and the 
others were eſſoigu'd, and Day given over till now, and now the Tenant 
pro's that the Proceſs be diſcontinued ; and hence ir ſeems that again 
im, who firſt made Default, no Proceſs was made, nor Day given ; and the 
Opinion ot the whole Court was that it thall be amended, becauſe 7h: 
Proceſs depends yet, and is not determined ; quod mirum, thar Diſcon- 
tinuance ſhall be amended, but Miſcontinuance is often amended. Br. 
Amendment, pl, 1). cites 40 E. 3. 20. e ER 
3. In Venire Facias in Debt a Furor was naured N. B. and the Habeas 
Corpora was F. B. and the Sheriff diſtrain d W. B. and the Opinion was, 
that the P againſt the Jury was diſcontinued, and could not be 
amended ; contrary of Miſcontinuance. Note the Difference. Kr. Amend- 


mer, PE 92. ares 29's. 5007 Oo, ” 
* A Writ was brought by Baron and Feme, and the Parties appeared, 
nd had Day till another Term; but »o Appearance was had of the heme, 


this Caſe fad dr any Day giver her by the Roll; and yet inafmuch as it appeared to be 


- 


it ould be the Default of the Clerk, it was amended. Yelvy. 156. in Caſe of Paſton 


intended 
that there 


v. Luſher, cites 26 IL 6. Amendment 33. 


* 


was ſome Remembrance u bg Þy-Rell, by which the Court was inſtructed chat the Fem: alſo ap- 


peared, tho it was not enter d in 


incipal Roll. 
— 5. Treſ- 
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= 4 


Io Tre aſs by A. againſt 2, they were at Iſſue and found for the S P. So in 
Mic cad ir was of 


it was alleged in Arreſt of Judgment that the Proceſs was 
continued in the Roll by Day given to one only. And by all the Juſtices ir 


other. Br. Amendment, pl. 76. cites 22 E. 4. 3. 


C. 
wr 
8 . 


Treſpaſs 
1.5 
Abe amended, for it was the Miſpriſion of the Clerk; for it cannot walk Pro- 
de intended that the Court will give Day to the one and not to the ceſs — con- 

| tinned a- 
et ＋ 3 | gainft 5 on- 
ty, it- may be amended; for it is Miſpriſis Cleric, Br. Diſcontinuance of Proceſs, pl. 38. cites 


5 6. Contrary where no Day is given to either of them. Br. Amendment, Br. Diſcon- 


fl. 16. cites 22 E. 4. 3. 


tinuance de 
Proceſs, pl. 38. cites S. C. accordingly. 


the Plaintiff, and this alleged in Arreſt of Judgment, and it was amend- * 
ed. Br. Amendment, pl. 76. cites 22 E. 4. 3. 8 2 


8. Day was given by the Court to the Parties to another Time, which 
onpht not to be; and it was adjudged that it ſhall be amended. Bur per 
Fairfax, it Plea be miſcontinued, and Fudgment given upon Default upon 
this Proceſs, this is Error, and ſhall not be amended ; but if judgment be 
given upon ot her Matter, it ſhall be amended, viz. the Miſcontinuance, and 
all not be Error. Br. Amendment, pl. 60. cites 2 H. J. II. 

9. Note per Vaviſor J. it Proceſs be diſcontinued in Afiſe, it may be 
continued well enough by Conſent of the Parties, and may be amended. 
Br. Diſcontinuance de Proceſs, pl. 24. cites 21 H. J. 40. 

10. If a Continuance is to be given to 2, and it is given to one only, that is 
9 of the Clerk, and ſhall be amended, and cites 22 E. 4. 3. 
Cro. E. 619. pl. 6. Mich. 40 & 41 Eliz. BS. R. | 

11. But where no Continuance is given to the Party at all, but to a 
Stranger, it is the Act of the Court, and not amendablę; As where W. 
brought Action on the Statute of Hue and Cry, which ſuppoſed that A. 
his Servant was robb'd, and the Defendant imparl'd, Et idem Dies datus 
eſt przdicto A. inſtead of eidem W. and held not amendable ; per tot. 
Cur. præter Gawdy, and ſo judgment reverſed. Cro. E. 618. 619. 
* 6. Mich. 41 & 42 Eliz. B. R. Walford v. the Hundred of 


12. If a Man voluntarily diſcontinues Proceſs, and afterwards purchaſes 
a Ven. Fa. and tries the Action, this voluntary Diſcontinuance is not 
aided by the Statute; per Popham. Mo. 403. Paſch. 37 Eliz. in pl. 
HS. | | 

| 13 Three Executors recover d in C. B. in Debt by Default. The De- 
fendanr brought Error, and aſſign'd a Diſcuntinuance, viz. That the Suit 
being by 3 Executors, and at the Day, which they had by the Roll upon 
a Continuance, 2 only appear d; and by the ſame Roll Day was given to 
all 3 upon another ol” Per tot. Cur. This is a Diſcontinuance, and 
cannot be amended ; for Credit ought to be given to the Roll, and 
1 7 5 Non conſtat that more than 2 appear d, and that the zd made 


Il go to all 3 atterwards, and Judgment was reverſed. 
Prin. Jac. B. K. Paſton v. Lale. Wy 4 | 
14. In Debt for Rent for j Tears, reſerved by Leaſe made in London of 
Lands in Norfolk, the Defendant as to two Tears pleaded Non detinet, and 
Iſſne thereupon ; and as to the Reſidue, pleaded that the Plaintiff's Teftator 
ner d into Parcel of the Land demiſed, and Iſſue thereupon. The fr/# 
we was tried in Trin. Term in London, and the ad Iſſue at Norfolk A, 
es afterwards ; bat no Continuance made by Curia adviſare vult, frum ibe 
Day of the Return of the Diftringas in London to the Day of the Return of 


the Diftringas in Norfolk, nor any Entry of the Fudgment reſpited Nun a 


egault, which is a Non Proſecution of the Defendant at that Day, and 
Yelv. 1335. 


"= * 


s 


88 enden Land eile 


The 2d Iſſue was tried as it ought to be in this Caſe. The Want of thi 


Continuance was aſſign'd for Error; but all che Juſtices and Barons held 
1 it is aided by the Statute Of Jeofails as well after Verdict as before 
and as well where there are 2 Verdicts as where there is bur one. Cy, 
J. 528. pl. 8. Paſch. 16 Jac. Smith v. Bower, 
14. Motion to amend a Record after it was removed by Writ of Erro. 
into the Exchequer-Chamber, becauſe therein was a Day given over to the 
Parties from Eaſter Term to Michaelmas Term, Trinity being omitted. By 
Roll 50 J. This is not a Miſcontinuance, but a Diſcontinuance, and 

cannot be amended, Sty. 339. Trin. 1652. Friend v. Baker. i 
Skin. 4. 15- Judgment was had on a Bond 25 Years ſince, and in one of the Con. 
I. 18. S. C. tinuances from one Term to another there was a Blank. The Executors 
that of the Defendant now brought a Writ of Error, and the Plaintiff in the 
Lembenon Action got a Rule to amend and inſert the Continuance upon Suggeſtion 
e : that it was a Judgment of a tew Terms and ſo aided by the Statute of 
amendable, 16 and 17 Car. 2. cap. 8. Thereupon the Plaintiff fills up the Blank, and 
and only the the Record ſo fl d up was certified into the Exchequer-Chamber, The 
—_— Ch. Juſt. held this not a Diſcontinuance but an inſiiſſicient Continuance, and 
bs = only an Omiſſion of the Clerk, and it he had himſelf 611d up this 
Jones and Blank without Rule, it could not afterwards be ſer aſide; But Jones |, 
Dolben held it a Mi priſion of the Clerk and not amendable by the Stat. H. 6, 
_ e' 0 4 ſince it was not in the ſame Term, and all che Proceedings being in the 
ee. Breaſt of the Court, during the Term only, it ought to be leit blank 
and ſays it as it was; And tho' the Writ of Error be return'd into the Exchequer, 
was held by that makes no Alteration, the Record itſelf ſtill remaining here, and it 
the greater is only a Tranſcript that is removed thither. Adjornatur. 2 Mod. 3 16. 


Opinion, Trin. 34 Car. 2. B. R. Birch v. Lingen. 


was not ; | 
amendable by the Clerk without Order of the Court ; but if done by him, (if according to Lay) 


they could not alter it, but they could puniſh him. 


17. Scire Facias on a Fudgment bore Tefie 25 Aprilis 6 N. A return. 
able in Trin. Term 6 N. 3. but the Entry on the Record was Trin. ) H. z. 
and no Continuance from Trin. 6. to Trin. J N. z. The Defendant pleaded 
a frivolous Plea, to which the Plaintiff demurr'd ; it was objected, that 
the Cauſe was out of Court for want of theſe Continuances, ſo that he 
could never have Judgment ; but adjudg d, that the Plea Roll is amend- 
able without Aid of the Imparlance Roll, becauſe Continuances, El- 
 ſoigns &c. are the Acts of the Court, and at Common Law they might 
amend their own Acts at any Time betore Judgment, tho' in another 
Term, but their Judgments were. only amendable in the ſame Term at 
Common Law, whereupon the Plea Roll was amended thus, Memo- 
rand* quod alias ſcil' Term. Sante Trin. Anno Sexto &c. and fo the 
Continuances enter d down to Trin. J. and Judgment for the Plaintitt. 
3 Lev. 431. Mich, 5 W. 3. C. B. Chambers v. Moor. | 
18: Atrer Judgment in B. R. and a Writ of Error brought, returnable 
ii the Exchequer Chamber, and Error aſſigned there, this Court was mo- 
ved for Leave to continue the Bill, and atrer Deliberation Pratt Ch. J. de- 
liverd the Opinion of the Court that the Continuances might be entered, 
becauſe the Stat. 9 H. 5. cap. 4. allows Amendments tor ſudgment, and 
upon Enquiry it was found to be the conſtant Practice of the Court ot 
Court das C. B. and alſo of this Court, and that if Continuances were not alle d 
of Opinion be enter d after Fudgment, moſt of the Judgmenrs of this Court might be 
2 it might revers d. MS. Rep. Mich. 5 Geo. B. R. Phillips v. Smith. 
: 1 wy þ ; | t, and if they are omitted 
for it appears that Continuances may be enter'd at any time before Tos 8 ＋ L* 


it is the Fault of the Clerk, which ſhall be amended before] | 
which was amendable before the Jud by the Common Law, wa) 


Lev. 431. and every thi n L 
* amended after Judgment by the Statute of E and Pratt Ch. f. ſaid, that they had inquired 4 
the Courſe of C. B. and were inſorm'd that after Judgment they were enter'd of Courſe by gs" 0 


el 


— 


it 
0 
A 
3 
71 
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ed by Rule of Court, ſo they are always amend bl: of Courſe in B. R. and there ſeems 


?— ü rʒ4—— _— 


unless reſtrain 


#6 be a Difference where there is a Miſ-entry of a Conti uance, ard where the Entry is omitted. 
3 | 

| 0 | 

19. Motion was made to amend the Continuance on the Roll, by friking 


out a general Return, and making it a Day certain; the Action being at the 
Spit of an Attorney, the Court at firſt made fome Diſficulty in granting 


the Rule for an Amendment, it being after Fudg ment upon a Demurrer; 
but upon Conſideration, Continuances being merely the Acts of the 
Court, the Amendment was order'd. Barnes's Notes ot C. B. 4 Hill. 
6 Geo. 2. Cooper an Attorney v. Younges. | 
20. Continuances could be amended at Common Law, as A. brought 
1 Bill againſt B. who vouches C. who enters into Warranty, and pleads 
to Iſſue ; there was a Ven. Fac. and a Jurar' inter A. and B. which 
arat* ought to have been inter A. and C. becauſe it appears by the Re- 
cord of the Iſſue, and the Award of the Ven. Fac. and the Venire it- 
ſelf, that the Jurat* ought to be between A. and C. this is amendable, 
becauſe it was an Inrollment againſt a former Record. G. Hiſt. of C. 


B. 87, 88. 


- 


[hd 


"TY 


(Q. a) Surpluſage in Writs &c. amended. 


. JD Ecognizance of 100 Marks, and the Writ of Execution upon it was Br. _— 
tion, pl. 20. 


100 J, and it was amended, but Quzre What Remedy, it Exe- aaf N 


eution had been made by the Sheriut;-- Br. Amendment, pl. 97. eites 44— Br. Ele- 
E. 3. 11. git, pl. 2. 
r Cites S. C. 


Fitz Execution pl. 35. cites S. C. accordingly, by Thorp; and the ſame Quzre by him. 


2. Original was M. of T. and the meſne Proceſs was M. T. and (of) was 4na the * 
omitted, and ſhall be amended, by the Opinioa ot the Court; for the : y 
tatute is where * Word, Syllable, or Letter is roo much or too little fag hu 
in Detault ot che Clerk that it thall be amended. Br. Amendment, pl. and was nor 


102. cites 11 H. 4. 70. amended, he- 


N | | cauſe it avas 
n mad in this Court. Br. Amendment, pl. 102. cites 11 H. 4... Br. Variance, pl. 33. ches 
$C gr. Miſnoſmer, pl. 72 cites 8 C. (Word) is not in the printed Statute, 


K a g 5 ; * 

3. Treſpaſs upon the Statute 5 R. 2. ubi Ingreſſus non datur per Legem, 

and was Vi E9.Armis, and becauſe it is not the Courſe of the Writ to ſay 

Vi & Armis, therefore per tot. Cur. the Writ thall abate, and cannot 

be amended. Br. Amendment, pl. 11. cites 34 H. 6. 26. 

4. Debt againſt NM. Wickes late of Briftol &c. The Defendant ſaid, that 

the Day of the Writ purchaſed he tas abiding at D. abſquthoc that he was 

ever abiding at the aforeſaid Vill of. Briſtol, and it was tound, tor the De- 

ſendant, and they were compell'd to replead, becauſe the Writ. was 

Brifiol, and not Vill of Briſtol, and by reaſon of this Word of Surplu- 

ſage (h they repeaded; Quod Nota. Br. Repleader, pl. 6. cites 

| 10 4.457 nen een „ | 

. Priſot cauſed him who ſued Writ of Error returnable 15 HilP to make Br E 

it more ſhort, viz. Quindena Martini, b:can/e- the Plaintiff who recovered * ls 
Kun not be long delay d; Quod Nota in C. B. viz. another Court. Br. 33 H. 6. 12. 


Amendment, pl. 13, CITES 35 H. 6. ES. wa vir 6 þ 8 13 
1. i : * | =Y ol age bc | 
5 58 J. &. , 


. 


_ \ 


Amendment. ſand Jeofauls. | oh 


| 6. J. H recouer'd, and aſter, J. C. and T. N. brought Scire Facias tg 
zan 5. 5 execute the ſame Recover, and it was. amended per Judicium. Br. 
ard aer Amendment, pl. 77. cites 22 E. 4. 6. 


. and r 3 1 1 ; TEE 
7 N. brings Writ of Error; Quod Nota. Br. Amendmet, pl. 77. cites 22 E. 4. 6. 


„ Debt was brought in the Debet & Detinet, and after the Plaintiff 
counted of a Debt due to him as Executor to F. S. and therefore it ought 
to be ＋ only without Debet, and the Writ was abated, and not 
amended per Judicium. Br. Amendment, pl. 78. cites 22 E. 4. 20. 

For it was F. Error, in-Afiſe the Tenant intithd lumſelf to the Miicty by, 
agreed, that he dying ſeiſed of Robert his Father, and to the other Moiety by Gift in Jail 
- where one i" te Rafe his Father, whoſe Heir 8c, and it was. aſſigned for Error, that 
ment of a be 4 Names, —— Raue] and by the beit Opinion it ſhall be 
Plea or Title amended, quod Fineux conceſſit- Bt. Amendment, pl. 43. cites 14 H. 
u 5 107 rf 
elf by N . | 
et Father, and after in the ſame Plea ſays Predifius J T. &c. this ſhall be amended, be cauſe it ap. 
pears in the Commencement what his Name was, Br. Amendment, pl. 45. cites 14 H. 7. 11. 
So where it is in ſeveral Pleas, quære. Ibid. | 


9. Scire Facias upon a Recognizance to ſhew Cauſe guare the Plaintiff 
coul not have Execution de preditP mille Libris Recogmtis juxta Formam 
Recuperationis, inſtead of Recognitionis pred”; and it was held on Demur- 
rer, that the Words (juxta Formam Recuperationis) was Surpluſage, and 
the Record was amended. 3 Mod. 251. Mich. 4 Jac. B. R. Ayres v. 


Huntington. 
See (B) pl. a | 
13.15.16 (Ra) What ſhall be ſaid to be the Deſault of the 
15 36. (E) * Clerk, Sheriff &c. 


I. (0. a) 5. 


N T Treſpaſs be brought of breaking his Cloſe, trampling his Graſs, and 
carrying away his Goods, and in the Count the carrying away of the 
Goods is left out, the Count ſhall nor be amended ; tor this 1s not properly 
the Miſpri/jon of the Clerk, and therefore ſhall not be amended in another 
Term; tor the Plaintiff may count as he will at his Peril, and if it be 
ill it ſhall nat be amended ; contrary it may be ex gratia Curiæ in the 
ſame Term; Note the Diverſity, this before that the Court records it. 
Br. Amendment, pl. 41. cites 22 H. 6. 58. | 
Br Amend. 2. In Debt the Defendant pleaded Releaſe and ſo to Tue, and did not ſay, 
ment, pl. Et hoc paratus eft verificare, as he ought to have ſaid upon Plea in the 
24 Affitmative, as here, and the Defendant pray d that it be amended, and 
1 . Harter it was * not; fd this is the Default of the Party or his Counſel, and not 
of Subſtance, of the Clerk, and therefore it is not warranted by the Statute. Br. 
Amendment, pl. 7. cites 27 H. 6. 10. s ae eee 
3. ffoign was Michel where the Writ was Michyel, and it was not a- 
| . mended, tor this is not Miſpriſion of the Clerk; for this ſhall be caſt befor 
en % the Writ comes in. Br. Amendment, pl. 86. cites 30 H. 6. 1. Py 


it is ca 

ter J 5% 5 5 | | 
2 er the Court is ſeiſed of a Record. Ibid. Br, Eſſoign, pl 143. cites 8. C. 
4. Petition was ſued in the Name of Abbur and Covent, which is in Lies 
of Action, And no Action can be ſued in the Name of the Covent. * 


T Amendment [and Jeofails:] 1 


it was held not Miſpriſion of the Clerk, and that it ſhall not be amend- 
ed. Br. Amendment, pl. 65. cites L. 5 E. 4. 38. 

At Iſſue, Venire Facias iſſued, an after Sicut alias £5 Pluries, and 
where it ſhould be Quod preceptum eff Vic quod Venire Facias ſicut alias duo- 
eim &c. at ſuch a Day ad Recogn. . tam &c. it was præceptum 
91 Vie ficut alia; quod Ca iantur & c. ad Recogn. &c. And it was a- 

. tor it is only Miſpriſion of the Clerk. Br. Amdenment, pl. 66. 
cites 5 E. 4. 140. F | 
+ 6. 1o- Annuity, the Writ was Præcipe quod reddat 10 J. 6s. 8 d. and Br. Annuity, 
the Coirnt was 10. only, and the 6 5.. 8 d. omitted, and the Plaihriff re- pl. 24. cites 
Herd and it was reverſed, becauſe it is not warranted by the Writ, 8.0 4 
and was not a Miſtake ; for the Count is by the Party and not by the 
Clerk, and therefore the Judgment was reverſed ; quod nota, Br. A- 
mendment, pl. 49. cites 9 E. 4. 51. | | Lab 
is Ai by F. S. and W. N. the Defendant pleaded that T. M. died aſter 
the laſt Continuance where it ſhould be N. N. And the beſt Opinion was 
chat it thall not be amended ; tor the Statute was made in Favour ot 
Clerks and Officers, ſo that Miſpriſion of the Clerk ſhall be amended ; 
but e-contra of Plea of the Party, tor this is done by himſelf or his 
Couſſcellor, and is no Detault of the Clerk. Br. Amendment, pl. 74. 
cites 18 E. 4. 13 & 20 E. 4. 6. | k Te | 
8. A Man in Albiſe made Bar and gave Colour that J. S. enter d, upon 
hom the Plaintiff euter d &c. where it ſhould be that the Defendant en- 
ter g, and adjudg'd Miſpriſion, and was amended. per Judicium. Br. A- 
mendment, pl. 113. Cites 11 H. J. 26. | 

9. In Debt upon a Recovery had in Aſſiſe, the Date of the Writ of Aſſiſe 
was not put in the Writ, and it was held that it thould be amended ; tor 
the Clerk had the Record tor his Iaſtruction. 'Thel. Dig. 225. lib. 16. 
cap: 6. S. 26. cites Paſch. 13 H.7 21. but adds, -quzre what Manner of 
Writ of Debt this was. 1054038 

10. Annuity granted by the Maſter and Conſreres, the Writ was againſt Thel. Dig. 
Mafter-orlly,, and becauſe the Clerk of the Chancery had the Deed of An. **5: Jib. 16. 


nuity in bis Hands, therefore by the beit Opinion it ſhall be amended ; Cid, * * 
quod nota. Br. Amendment, pl. 44. cites 14 A. J. 13. ſays it was © 
| | held by the 


greater Opinion of the Court, and by Brian that the Writ ſhould be amended ; but adds Quzre. 


11. Exigent was return'd that one County was held at Oxon, and did 

not em in what County Oxon was, nor where the other Counties were 

held &c. And per Tremail, the Outlawry is good. And per Cur. ſuch 

Default at the Exigent, nor after, ſhall not be ſaid Miſpriſion, and 

theretore ſhall not 2 amended. Br. Amendment, pl. 54. cites 21 H. 

No. Debt againſt an Heir po 4 Bond of his Father, the Plaintiff in 4 4 

ſetting forth the Bond in his Declaration had omitted theſe Words, Et ad Jo. 199. pl. 

taudem So/utionem obligo me et Heredes meos ; this being moved in Arreſt cf 7 5 

of- Judgment, it was held by Croke and Whitlock J. aggjnit Jones, that Ede ch. 

it was amendable, it being merely the Default of the Clerk who had the at the fr” 

Obligation before him, and Inſtructions, as he confeſſed, to draw ir was of Opi- 

gainſt the Detendant as Heir. Hide Gare inclined likewiſe to this O- Wh — 
on, but it was appointed to be amended, by Conſent. Cro. C. 147. and Crocke, 

pL 2. Hill. 4 Car. B. R. Forger v. Sales. that it 


ſhould be 
amended, but that afterwards he doubted ; but it was amended by Conſent Win. 20. Trin. 19 
Jac. C. B. Aron. S. P. exi&ly, and ſeems to be 8. C. and Hobart and Winch ſaid, ir ſhould not be 
amended, for it is Matter of Subſtanc., but becauſe the Clerk that made this Miſpriſion was a good 
Clerk, Day mas given over &c. LOSE nere 9 . 
AY, . 


3 5 


3 

| * * * 12 2 - k * F * — . 4 | ; n * * , $ > 4% g - : 

4 e 0 (8. a) Raſed 
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— 


— — — 
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— 


See;F)pl. (S. a) Raſed, Obliterated &c. Records, amended. 


22. and the 

Notes there. | : 

n I, Riginal Writ whereupon a common Recorery of ſeveral Manors 
. T — | , . 7 

9 ng A | by Caſualty of - Water and other ill keeping was ſo defaced that ſome 


all che Words could not be read at all, and only Part of others, aud which was in 
Parchmeht the Names of the Manors, but in the Roll and in the Habere Facias 2 
remain d in- nam the Manors and all Particulars appear d certainly; It was held that 
Fra e the Original Writ is amendable by the Stat. 8H. 6. And. 79. 80. pl. 6 
for if fo, Tries 24'Eliz. the * Earl of Arundel v. Ld. Lumly. 


then it hac è⁵ ? t . | 
been otherwiſe, as was before held in Sir John Throgmorton's Caſe. | 


* $. C. cited 8 Rep, 160. a. to have been adjudged by all the Judges of England, Una Voce, and the 


- = 


rather becauſe it was a common Recovery. 


2. If che Original or other Part of the Record be ſtole, taken away 
withdrawn or avoided by any Clerk, tho' this be Felony per 8 H. 6, cap. 
12. yet this may be ſupplied, and amended-by the other Parts of the Re. 

cord; but if ſuch Part ſtole &c. or obliterated cannot be ſupplied by the 
Record, nor by any Exemplification made of rhe Record, then ir can- 
not be amended. 8 Rep. 160. a. b. cites it as reſolved by all the Judges 
o * Trin. 24 Eliz. in the Caſe of the Earl of Arundel v. Lord 
Lumly. TS | | 
By Accident ſome Ink had fallen on a Roll remaining in the Treaſury, 
and on Motion to amend the ſame, the Clerk, Under-Clerks, and 'Trea- 
ſury Keeper were examined, and it appearing to be a mere Accident the 
Court order d the Roll in the Treaſuty-ro be amended by the Niſ Prius 
Roll and Poftea, Rep. of Pratt. in C. B. 3. Hill. 10 Ann. Thornhill v. 
Lomax, K 5 | 


7 


(T. a) Deſects in Indifiments and Criminal Caſes, 
other Caſes where the King is Party, amended. 


Note it was M Iſrecital of a Statute in Matter, or in Nar, Day, or Place, may 
—_ be amended in the Caſe of the K ing, and this in another Term; 
Counſel of Contra of a common Perſon, tor every one that meddles with it ought 
the King, to ſhew the Law truly, Br. Parliament, pl. 87. cites 33 H. 8. 


that the 


King may amend his Declaration in another Term in Omiſſion &c. but le cannot alter the Matter and charge it 


wholly. As where {nformation miſ recites the Statute it may be amended, becauſe Miſ-recital is the Cauſe 
of 1 for if it be n recited then there is no ſuch Statuie. Pr. Amendment, pl. 80. cites 
O FH. 8. f a | 

' H. was indiCted and found guilty of a Miſdemeanor in altering an Aſſeſſment, which he with the other 
Commiſſioners ſign'd in Purſuance of the Lan- . ax Act, which was enacted at a Seſſions of Parliament 
held in Nov. 4 Ann. Exception was taken that in the Indictment the Act was not well ſer forth ; for 
tho' the Writs of Parliament were returnable the 141h of Juno, the Time mention'd in the Indictment, 
and r ight according ro the printed Book, yer being prorogued till Ofober, the | ſons did not COmmence 
till then, whereupon the Indictment was quaſhed. 11 Mod. 173. Paſch. 6 Annz B. R. the Queen 
v. Hickeringill. g Sees | 


2. T. was indifted/upon the Statute of 8 H. 6. in this Manner, Ingui- 
ſitio capt. apud Surflet coram A. & B. Fuftic. Pacis Er. in partibus predid. 
per Sacramentum &c. Exception was taken becauſe it did not appear th! 
Surflet, wherg the Inquiſition was taken, was in partibus Hollandiæ, and it 

| | i 
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ie was not, the Inquiſition was taken Without Authority. For the Coun- 
ty of Lincoln hath three Diviſions, and three ſeveral Commiſſions of 
, Jo as the one hath not to do with the other, at length the Court 
agreed that the Indictment be diſcharged if the Record with the Clerk 
of the Peace was ſo; but if upon View of the Record they ſhould find 
it to be a Miſpriſion in the Certificate, then they ſhould cauſe it to be a- 
mended. Cro. J. 276. pl. 6. Paſch. 9 Jac. B. R. Thorney's Caſe. 

3. Two were inditted for Felony in Cale of Lite, and found Guilty, and S. C. cited 
this was in the fingular Number. By the Opinion of 8 or 9 Judges, the by. Gould . 
ladictment was held clearly good and well amendable, which was done, N Ray m. 

the Criminals were afterwards hang'd tor the Felony. Cited by ** 2 
|. Sr J. 2 Bulſt. 35. Mich. 10 Jac. as a Caſe that happened at the 
Aſliſes before him about 2 Vears before. | 8 

Dr. Alphonſo was committed by the College of Phyſicians for Upon a Ha- 

praftifing Phylick &c. and upon Habeas Corpus the Return was held in- Leas Corpus 
* ſufficient, becauſe it did not ſer forth the Cauſe of his Commitment in parti- _ — 
cular, and the Court would not ſuffer them to amend the Return, but Tower of 
bail'd the Priſoner ; the rather, becauſe it they diſcharged him he would London, he 
be immediately committed again, and then they would amend the Re- made an In- 


turn 2 Bulſf. 259. Mich. 12 Jac. Dr. Alphonſo v. the College of Helene: 
Phyſicians. | _ 7 


he ſhould 4 his Return, or elſe "rh Id Alias with a Pain. Sty. 96 Pans 4 C 
e mouſd amen Return, or elle they would grant an Alias with a Pain. Sty. 96. ch. Car. 
BR. Lilborn's Caſe. 4 . 96. Paſch. 24 


D. was indifed at the Aſſiſes for a Nuſance, and traverſed the In- 
dictment ; bur in the joining of the Iſſue, the Word (Similiter ) after the 
Words (Et do hoc ponit je ſuper Patriam & præiictus) was omitted. All 
the Juſtices held that the Verdict having paſs'd tor the King, the Clerk 
of Aﬀiſe ſhould come into Court and amend it; for otherwile infinite In- 
dictments ſhould be avoided by Negligence of the Clerk. 2 Roll Rep. 
59. Hill. 26 Jac. B. R. Delbridge's Caſe. * 

6. In I#d1t ment for erecting a Nuſance, the Defendant pleMed Not S. C. cited 
guilty, and found againſt him. The Entry of the Iſſue of Not guilty, $4 * 
| Which ſhould have been by the Clerk o the Aſſiſes, who ought to have join d by Powel j 

the Iſſue, was omitted, and ſo the Verdict was without an Iſſue. The who ſaid the 
Court held it was the Default of the Clerk, and ordered it ſhould be Reaſon of 


amended by the Clerk of the Aſſiſe that then was, tho' the Omiſſion of ** Mas, be- 
: cauſe it was 


it was by another Clerk, who was removed. Cro. J. Foz. pl. 12. Mich. j,gjvq upon 


16 Jac. B R. Harris's Caſe. | to be a 
q | | | Thing of 
Courſe; but he ſaid he cannot come up to it. 
| * + 


J. In a Quo Warranto a Judgment of Diſclaimer virtute Literarum Pa- S. C. cited 
tentium 'perent. dat. 11 Facobi, was enter d by Conſent ; but becauſe the 2 Ld. Rayw. 
Words C gerent. dat. 17 Facobi) were written in the Margin of the Paper- — 
Book, and had a Stroke drawn a-croſs them, the Clerk omitted them in in- Statutes of 
Falling the Jud ment. It was moved to amend it by jnterlining theſe Jeofails do 

ords ; but it was obje&ed that it could not be amended, being in an- vot extend 
175 Term, eſpecially in the King's Caſe, and that none of the Statutes © e 
of Amendment extend to Quo Warranto. But per tot. Cur.-it is amend- Informations 
le at Common Law as well in another Term as the Term wherein en- of Intruſion; 


fk * 


terd, and as well in the King's Caſe as of a common Perſon, it being for che King 


only the Miftake of the Clerk. Cro. C. 144. pl. 22. Mich. 4 Car. Sir nor ound 
Humphry Tuiton and Sir John Aſhley's Caſe. © aqui _— 4 — 
3 Juſtices. 


But Noy ſaid that pe radventure is ſhould be otherwiſe in Caſe of 4 Dare Impedit, where the Suit is 
wixt the Parry and the King. Cro. C. 311. 312. pl. 2. Trin. 9 Car. B. K. in Caſe of the King v. 
Sherinzror Talbor. Jo. 320. pl 2.8. C. Ws as to Quo Warranto. 8. C cited, and 
| 195 5 ö 4 ; laid 


F 


. 


3 94 Amendment [and Jeofails.] * 


ſaid it ſeemed unreaſonable to hold, that the King was not bound by the Law by bie not being By 4 
becauſe it appears by the Exception that the Parliament intended that he had been bound, than 4 : 
named]; for otherwiſe there would have been no Occaſion for the Exception. 2 Lev. 129. Tan 1 


Car, 2. B. R. The King v. Ld; Fitz walter 3 Keb. 242. pl. 60. Mich. 25 Car. 2. S. C. but 8 55 | 


does not appear—— 8. C. cited G. Hiſt of C B. 93. and in the New Abr. 96. in the \: 
See Stat. 9 Anne, cap. 20. at (Q) ame Words. 


* | 
8. In an Information againſt the Inhabitants of B. for not repairi 
Bridge, two of the Defendants pleaded to Iſſue, and Verdith found 2 hin. 
Ic was moved that Mr. Attorney-General having mi/taken the Nye F 
one ot them in his Replication, the Record might be amended, and ſo 


the Judgment after not be erroneous ; but the Court ſaid they did not 


ſee how it could be amended ; tor they conceived there was no Iſ ue 
joined. Sty. 167. Mich. 1649. B. R. 

9. A Motion was made that the Word ¶ Publicæ) might be put into an 
Indiftment, which was removed into B. R. by Certiorari; but per Cur. 
it could not be. Sty. 321. Hill. 1651. Anon. 

to. A Solicitor was committed tor interlining the Poſtea of an Indict. 
ment, by inſerting the Word (Falſely.) The Poſtea was ordered to be 
* -— 2s by the Paper-Book. Sty. 374. Trin. 1653. Kitchingman's 

ale. e 
It was ſaid , 11. The Defendant was indicted for Barretry in Middleſex, and in the 
that Indie- Return of the Certiorari 2 or 3 Lines of the Mitt ment were left out. It was 
—— * N moved that the Clerk of the Peace of Middleſex might amend it by the 
have been Record, which he had brought into Court; but it was agreed that there 
amended by is a Diverſity as to this Matter between London and other Counties ; for an 
bay Original; [ndictment &c. certified out of London, may be amended upon Motion 
= — 4 by the Original, becauſe by their Charter they certify only Tenorem Recurdi, 
that, but on- /o that the Record ſtill remains with them; but it cannot be amended in 
1 Tran- any other County, becauſe the Law ſuppoſes the Record itſelf to be re- 
cript; and moved, and fo there is nothing remaining for them to amend it by; but 


a Jury have the Reporter makes a Quære. Sid. 155. pl. 5. Mich. 15 Car. $A KR. 


been reſum- 


moned to The Kigg v. Alcock. 


amend an 
Indictment found in this Court, and in the principal Caſe where the Indictment was againſt (Edward) all 


along till the Concluſion, and then it was præd (Johannes,) if by Examination of the Clerk of the Peace 
it appear'd that the Indictment certified varied from the Original, it might be amended. Sed Curia ad- 
viſare vult. Vent, 13. Paſch. 21 Car. 2. B. R. in Caſe of the King v. Bromley. 

* 


12. It was agreed by all, that if an Information be put in againſt one 
in the Croun-Oſice, that Intormation may be amended before the Party has 
pleaded ; tor that Information is only a Declaration for che King; but 
othegwiſe it is of an Indiftmenr, for that is found by a Jury, theretore 
cannot be amended ; and accordingly this Term an Information againſt 

' + the Brewers of, London was amended, they having not pleMed. And 
.+ fo it was agreed the Information againſt Sir Charles Sydley ſhould be 
amendedFit the Attorney-General then thought fir. Copy of a MS. 
Rep. of Ld. Ch. J. Keyling. Mich. 15 Car. 2. Anon. —— 
If an Inqui- 13. An ignition found that &. feloniouſiy drowned himſelf, but did nat 
fn — ſay that he caft himſelf into the Water, nor. that he died ſo. It was moved 
"+ the That the Coroner ſhould attend to amend the Inquiſition. Per Cur. All 
Word (Mur- Matters of Form may be amended in the Office by che Coroners, but not 
dravit) it Matter of Subſtance ; and ar length it was agreed that this ſhall be 
MY 34. amended; for the ſeloniouſly drowning himſelt is the Subſtance, Sid. 
Per Twif.* 259. pl. 6. Trin. 1) Car. 2. B. R. The King v. Glover. 
en J. but * f | | | 
ing e contra, Sid. 259. Tring 17 Car. 2. in pl. 6. | who 
"Th 


” 


24. An Information of Perjury may be amended ; per Cur. Lev. 199. 


Trin. 18 Car, 2. B. R. The King v. Goffe. 
| x5. Debt 


a - oo _caxa<« + ax« 
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—— 


6— 


15. Debt Ou. tam &c. tor 1001. againſt a Juſtice of Peace, for re- Freem. Rep: 
fuſing to grant his Warrant to ſuppreſs a ſeditious Conventicle. After 3**: pl. 225. 


fir joined, and the Cauſe ſet down to be tried at the Niſi Prius, the Plain- sy ber 
tf moved to amend a Word in his Declaration, which laid the Con- Cur. yr 


venticle to be at the Defendant's Manſion-Houſe, when in Truth it was that in In- 
not, but was at a little Diſtance from it. But per Ch. J. after Iſus join d formations 
&c. and this being on a penal Statute, no Precedent can be thewn tor an 13 
Amendment in ſuch Caſe. 2 Mod. 144. Hill. 28 & 29 Car. 2. C. B. Sir Court may 


William Turner's Caſe. grant A- 

® | * „ , mendment. 

6. The Caption of an Indict ment may be amended the ſame Term it Sid. 195. pl. 
into Court. Vent. 344. Mich. 31 Car. 2. B. R. in a Nota. 2:0, os Hill 15 


& 16 Car. 2. 
R R. The King v. Love, S. P. but not in another Term ——<——Saund, 249. Paſch. 21 Car. 2. B. R. 
Faulkner's Caſe, S. P. accordingly. North Ch. J. ſaid there could be no Amendment of an In- 
dictment, becauſe it was found by the Oaths of 12 Men. Freem. Rep. 221. pl. 228. Hill. 1676. 

8. P. held accordingly, 2 Ld. Raym. Rep. 968. Trin. 2 Ann, Anon. | 


F 17: An Information was exhibited againſt the Defendant at Michael- Comb 73. 


mas Seſſions for 4 Rict, and the Fact laid to be in Janyary following. Ly. * 
It iF not only amendable at Common Law, but by , 


L 


eral Statutes, 3. 
which extend to Miſpriſions, of Clerks, except Treaſon, Felony, and 
Ouclawry, and ſo the Miſttke, which was Quindenam Martini, was 
amended, and made Quindenam Hillarii. 3 Mod. 167. Hill. 3 Jac. 2. 
B. R. The King v. Hockenhul. 
18. Tho' true it is that the Statute of 8 H. 6. cap. 12. excepts Appeals, 3 Lev. 375. 
Inditt ments of Treaſon or Felony and Outlawries for the ſame, and that the * = W. 
, 2 , . » 
Stat. 32 H. 8. aids only in Actions or Suits at Common Law, and 18 Elia. C g. S P 
14. extends not to Actions or Informations on any pepular or penal Statute, accordingly, 
and thereſqre every criminal Proſecution is out of the Statute of Jeotails ; and therefore 
vet Attions Remedial, the founded upon penal Statutes, have been allow'd ee -” 
the —_— Statutes; and therefore in an Aftien Qui tam &c. 1 
N. 


upon 31 EITz. for ſelling Horſes in Smithfield nat toll, it was ſaid, that a wick Qui 
Difcootinuance ſhall be aided by 32 H. 8. zo. Arg. Comyns's Rep. tam &c. v. 
284.cires 3 Lev. 375, £904, vom 


Action Qui tam Exc. upon the Statute of Uſfury it was allow'd by Holt Ch. J. that the Information by the 
Panty grietud ſhall be within thoſe Statutes, though not Common Inſormations, Arg. Comyns's Rep, 284. 
enes 1 Salk. 324. (325. pl 2 Trin. 2 Ann. Wyat v. Aland. ] In an Act ion on a penal Statute the 
Sum <vas 1 in the Declaration, but Leave was given to amend it, the Mrit being general. 12 
Mod: 248. Mich. 10 W. 3. Broom v. Holford. Holt Ch. |. ſeemed to hold, that an Information 
upon a Penal Statute by 2 Gommen Informer was not within the Statute of Jeofails, other iſe of an 
Information by the Party grieved. 1 Salk. 325. pl. 2. Trin, 2 Ann. in Caſe of Wyatt v. Aland. 
21. Raym. Rep. 977. Wyatt v. Eyland, S. C. in an Action on the Statute of Uſury the Memorandum 
eee of the firſt Day of the Term, but Bail was not put in till the Middle ofhe Term, and the 
rt gave Leave to the Plaintiff to enter up a ſpecial Memorandum, for the Defendant is not in 
Court till Ba, fi1'd, and this is only to make the Entry according to the Truth, which appears on 
Record, and the Court ſaid, it was an Amendment at the Common 2 and ＋ on the Statutes, 0 


19. The Defendant being indiffed for Murder, pleaded that be is Karl 
of Banbury &c. the Attorney General replied, and then the Defendant 
moved: to amend his Pha, and had Leave, (Holt doubting) becauſe not 
| + og the Rall. 1 Salk. 47. Trin. 6 W. 3. B. R. the King v. 
20. Ihe Defendant was found Guilty upon an Information, fur a Libel, 2 LA. Raye, 
and it was mov d in Arreſt of Judgment, that the Ven. ac. Was return- 5 Ka} | 
able Die Lune prox . poſt tres Sept San? Mich', which was#23 Oftob. G 4 3 
but the Difringas was Teſte 24 Ofich. whereas the Venire was return'd. held that it 
the 23d. The Court held this not amendable h any Statue of A- was amend- 
mendment, nor at Common Law, beckiſe it would he to warrant a Tri- able 2— 


al thar' was tried without any Authority, and to Make it conttary $0 Pop |. 


the ' 


* 


thaughtãt the Truth of the Fact, and it is a Miſtake of the Clerk in Skill. 1 Salk 


give way as 


rr — + o — —— — :. ——— — — 4 — ew 
4 


— 


Nr | ; * 4 
rathera- $8. pl. 14. Mich, 3 Ann. B. K. the Queen v. Tutchin. 
than not Holt Ch. I and Powell J. held it not amendable, and thereupon (as the Re porter ſays) 


* Powys, who had delivered his Opinion with great dubiouſneſo, and concluded it as mentioned above, 


came over ro Holt and Powell, ard held it not amendabſe, becauſe, as he ſaid, it ſhould nor go upon a 
Court diviged. And ſee there the Arguments of the Judges much at large. —S. C. cited G. Hitt, of 


C. B. 95. and New Abr. 96. in the ſame Words. 


: 22. An Indictment wanted the Words in Com? and upon Motion the 
Court would not amend it, but ſecus upon an Information. Note, it 
is Mattef ot Subſtance. 12 Mod. 229. King v. Lewis 

And if a Ju- 23, The Court were of Opinion, that the Entry ot a ſpecial Verdict, 

2 tho' in a criminal Proſecution, may be amended, it it was got enter d ac. 

and the Ver- cording to the Notes taken, and the Roll may be amended Gould cited 

dict is enter- Raym. 460. and ſaid, the Court frequently amended Informations; 
ed for the uzre it the Court would amend in a Caſe where they had not the 

Defendant, Minutes there. Per Cur if the Netes and the Verdif# vary, the Court will 


2 og amend according the Notes, elſe not. 11 Mod. 84. pl. 2. Trin. 5 Ann, 


is amendable; B. R. Anon. 


r 
ſpecial vc the Clerk takes the Minutes right, and the Verdict is enter d up wrong, the Court will a- 
mend the Roll according to the Minutes, tho' in a Criminal Prgſecution. 11 Med. 84. pl. 2. Trin. 5 


Ann. B. N. Anon. 


# 


24. An Information for a Challenge by the Deſendant was by a wrong 
Addition, but it was rul'd to be amended on Pay ment of Coſts, this 
being a Suit not carried on by the Crown. 2 Ld. Raym. Rep. 1472. 
Hill. 13 Geo. 1. the King v. Seagood. 
W 25. A Bond was forg'd in which the pretended Obligor was men- 
Rep. in B. R. tioned to be of L. in Peroch. (inſtead of Paroch.) de S. in Com. M. and 
31. S. C. the Otfender being indifted, the Niſi Prius Roll of the Indictmenc 
| was (Paroch.) but after Verdict upon Motion and Argument it was 
amended by the Record, and made (Peroch.) agreeable ro the forg'd 
Bond which was produced: in Evidence. 2 Ld. Raym. Rep. 1518. 
Paſch, 1 Geo. 2. B. R. the King v. Hayes. 

26. Anciently where an Indictment appeared to be inſufficient, the 
Practice was not to put the Defendant to anſwer it, but it it were found 
in the County in which the Court ſat, to award Proceſs againſt the Grand 
ury, to come into Court and amend it, and it is common Practice at this 
y, while the Grand Jury which found a Bill is before the Court, to 
amend it by their Content ia Matter of Form, as the Name or Addicion 

of the Party &c. 2 Hawk. Pl. C. 245. cap. 25. S. 100. 
L. P. K 45. 27. Clearly none of the Statutes of Amendments extend to criminal 
cites Paſeb. Proſecutions, and therefore no Indictment can be amended n any Caſe 
24 ( R. wherein ay Amendment is not allowable by the common Law); bur it is taid 
oe GFP that che Fody ot an Indiii ment from London may be amended, becaule 
by the City Charter the Tenour of the Record only ſhall be removed trom 
much as is thence. Alſo a Grover may by Rule amend his Inqueſt by the, Notes in 


requiſite for Matter of Form before it is filed; and the Caption of an Indictment 


es gr may on Motion be amended by the. Clerk of the Aſſiſes, or ot the Peace, 
Tadiainents, To as to make it agree with the original Record, at any Time during the 
becauſe it is Term in which it came in, but not in a ſubſequent Term. But it is faid, 
intended that the Captionpf an Inquitirion ſhall never be amended after it is filed; 
— Fong for wings rr of, and drawn at the ſame Time wich the Inquiſition, 
bono publi. greater Emattneſs is required in it than in the Caption of an Indictment, 
co, yet it Which is left as q Courſe to be drawn up as Occaſion ſhall require. Al- 
will not per- ſo it ſeems to be ſettled, that a Diſcontinuance in a criminal Proſecution 


mit that the ig hot amendable without Conſent, but it ſeems, that the mere Miſpriſian 
Kok | in 


Party in- 


it was agreed in Dr. Drale's Caſe. 11 Mod. 84. pl. 2. Trin. 5 Ann, B R. Anon. If in a 


. * 
* Re —_ - 
K 
2 * 
* * 
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— 


A 77 jorning of an Iſſue, as where the ſimiliter &c. is omitted, is amend- 


able at any Time. Alſo the Direction of a Venire Vicecomitibus of B. dicted ſhall 
which is returned by F. S. Vicecomite, may be amended by the Oath of 1 | 


IS. chat there is bur one Sheriff of B. which is himſelf; alſo it is com- jay'd by the 
mon Practice to amend criminal Informations, and the Pleadings there- Proſecutor 


on, While all is on Paper. 2 Hawk. Pl. C. Abr. 224. cap. 25. S. 62. but from com- 
ing to a juſt 


in the F ol, Edit. 244. 8. 99. Vindication 
of himſelf for the Crime for which he ſtands indicted. In all the Statutes of Amendments from 0 
$H. 6. there is an Exception for Appeals, Indictment of High Treaſon, and of Felonies.. It has been 
a great Queſtion, whether any of theſe Statutes extend to the Caſe of the King, or eſther to remed 
Parties wheve the Party has prevailed againſt the King, or the King againſt the Parties ; and in bot 
"Caſes it has been rul'd, that theſe Statutes do not extend to the King; for there only Indictments, Ap- 
peals, and Informations on Penal Statutes are mention'd, yet becauſe the firſt ſays it ſhall be amended 
an the Challenge of the Party, in which the King with Decency cannot be included, the ſubſequent 
Features are ſuppoſed to be made on the ſame Platform; and this Exception is only ex abundanti Cautela. 


. 


— 


— — 


U. a) Jeofails. Aided by Verdict. Inavhat Caſes *® 
by in General ; and why. I 


I. 


1. rials are not help'd by the Statute of Jeofails. Agreed by 
4 Court and Counſell. Goldsb. 38. pl. 12. Mich, 29 Eliz. 
Knight's Caſe. : | 
2. A Verdict helps every thing which is neceſſary to be prov'd upon the S P. Arg. 
frial, and without Proof of which no Verditt could be given for the Plaintiff. | ** F 
Carth. 389. Mich. 8 W. 3. B. R. Arg. in Caſe of Blackall v. Eale. Hutt. 24. 


; | | | and 2 Jo. 
132, and * 487. and Lev. 308.8. P. Arg. 12 Mod. 510. in Caſe of Palmer v. Stavely. 


3. A Verdict does not make the Declaration better in any Caſe, but 
where the Plaintiff is to give the Matter in Evidence and want of ſuch Mat- 
ter in the Declaration is aided ; = Holr Ch. 4 Holt's Rep. 567. 
pl. 46. Mich. 5 Ann. in Caſe of Willet v. Waxcomb. 
4. The general Reaſon why Defects in Pleadings are cur'd by Verdict 
is, becauſe it is to be ſuppoſed that the Verdict could nor have been 
und unleſs there had been Evidence given at the Trial of that Matter 
wherein the Pleading is defective. Arg. 10 Mod. 300. in Caſe of Muſton 


and Yateman. 0 
— 3 EP. | 5 a 22 * na 1 a 
(W. a) Omiſſions in Declarations aided by Verdict. 


In what Caſes. | 


1, T\EBT again, F. S. of the City of York, he appeared and pleaded to 
a De ldd As a 4390 in Arref of 
0 Jadgmene, that he bad not ſufficiem Addition according Fo thin ſrarure; tor , 
e may be of the City of York and abiding in L. where the Statute 0 
1H, 5, cap. 5. is, that he ſhall be named of the . he abidesy in 

Aion where Ptoceſs of Ourlawry lies; tor the Schtute is thar the Writ 
Hall abate by Exception of the Parry, which is intended by Plea, and 
now he did not plead this in Abatement of the Writ at firſt, and fo has a 
-loſt che Advantage. Br. — cc cites 35 H. 6. 12. 1 113188 
n 5 n . 


o 


Po 
G 
© 
o 
* 


tt 0 * 
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ws, 2. In Aſump/t no Place was ſet forth where the Promiſe was · made 
Aſter Verdict upon Non Aſſumplit ic 'was moved in Arreſt of Judgment 
that this was a Miſtrial, becauſe there was no Place laid &c. The 
Court held that this is help'd by the Verdict, Golds. 47. pl. 5. P4(;þ 
29 Eliz. Anon. ; 
3. After Verdict Defendant ſhall not rake Advantage of Uncertainty in 

the Declaration it there be any convenient Certainty, but where there ig 
no Certainty it is otherwiſe. Cro. E. 817. pl. 11. Paſch 43 Eliz. B. R 
in Caſe of Wood v. Smith. i 
Cro. J. z, 4. The Declaration was of a Grant of Land in Sutton Coesfeld, but the 

pl. 12 Deed was of Land in Sutton Parva infra Dominium de Sutton in Coe. feli 

: cabelggy — Vet this is aided by the finding of the Jury, who found expreſoly char 
Brownl. 137. the Grantor Dedit Tenementa Infra ſcripta, ſo that being ſo expreſsly found 

Ward v. the Deed is not material. Quod nora, Yelv. 101. Paſch. 5 Jac. B. R. 


Ware Ward v. Walthew. 
S. C accord- ; 
I but ſeems to be only a Tranſlation of Velv. 


ingly, 
N $ Þ toes not appcar. 


Mo. 683. pl. 943. Ward v. Sudman 8. C. but 


S. Oeited 5. If Iſſue 55 join d upon a Grant of a Reverſion where it is not alleged 
r Cur. that it was by Deed, or that the Tenant attorn'a, yet it it be found ir tall 
ent. 10 "Ss 
| in Caſe be good. Hutt. 54. Mich. 20 Jac. in Caſe of Lightfoot v. Brightman. 
Monnifgroa 6. In Avowry tor a Rent-Charge, where the (rrant thereof is not plead. 
v. Wa ed by Deed, and Iſſue is join d upon Non conceſſit, if it be found guid 
. Jed der, Cong elit, it is good by the Verdict. Winch. 54. in Caſe of Lighttoor v. 
Cur. Per. Brightman. 
08. 509. | | 
ill. 22 & 23 Car. 2. in B. R. in Caſe of Mannington v. Guillims 8 C. which was in Replevin, and the 
Defendant avow'd for a 8 and ſer forth that J. S. was ſeiſed of the Rent, and barg in'd and 
ſold it to the Avowant, and upon Iſſue Non conceſſit, it was found for the Avowant. And the' it was 
moved that no Confideration was alleged of the Grant, yet this ſhall be intended to be proved on the 
Trial, otherwiſe it could not be found for him; And the Avowant had judgment. 


7 * 
J. In Replevin, the Defendant avow'd for Rent granted to his Father 
in Fee, but did not allege that it became Arrear after his Father's Death. 
The Court agreed, and reſolved that it was good after Verdict, it being 
Pleddled that it was Arrear and not paid to him, Ergo it was due to him; 
and rho* it might have been more fully pleaded, yet after Verdict it is 
ſufficient. Hutt. 55. Mich. 20 Jac. Chittle v. Sammon. 

8. The Plaintitf declared that he proſecuted 4 Capias againſt C. &c. 
which he deliver d to the Sheriff at N. who adtunc & ibidem potuiſſet arre- 
flare the Detendanr, but contriving to delay the Plaintiff adcunc & ibi- 
dem recuſavit arreſtare &c. It was moved after Verdict that (potuiſſet) 
ſignified only a Poſſibility to arreſt, and that might be if C. was within 
* the County; and that he ought to have ſbew'd How, viz, Mat C. was in 
Il 85öbe Vieuer Preſence of the Sheriff, But per tot. Cur. atter Verdict the 
Declaration is good enough, and it ſhall be intended that Evidence was 
given at the Trial that the Sheriff might have arreſted C. if he had not 
doluntarih neglected doing his Office, and the Word (Recuſavit) implies 
that he had an en: and Judgment for the Plaintiff; but they 
agreed that this was Cauſe of Demurrer. 2 Jo. 40. Hill. 25 & 26 

| ed) ns * LY Wo. 8 * 8 r 
9. An Aſumpfit was brought upon a Promiſe to pay Money to two, or ei- 
tber of them, aid declared that it was not paid to —— and not ſaid, or 
. either of them, yet it was adjudg'd good alter Verdict. Cited by the Ch. 

Juſt. Vent. 119, Paſch. 23 Car. a2. B. x . 
8. C. citea Jo, In Indebitatus Aſſumpſit, the Plaintiff declared of a Day not het 
Carth. 389. come. Iſſue was join'd, and Verdict for the Plaintiff; Upon Exception 
22 taken, the Court ſaid there ſhould have been a Special Demurrer, but 
A be that it is well enough now, being aided by the Verdict, which _ 
| | f 
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opon Evidence of a Promiſe before the Action brought, and « Dur y be- that where 
Sore rhe Promiſe ; and Judgment for the Plaintitf, 3 Keb. 354. pl. 18. 1 
"Mich. 26 Car. 2. B. R. Sorrel v Lewin. | Dr an yer 
4387 . g g : : Come, Was 
laid in the Declaration in an Action of Battery, it was cured by the Verdict. Carth. 389. Blackall v. 
——12 Mod. 102. Blackhall v Eccles 8 C. and per Cur. the Day alleged not being yet come 
Þ+ no Day at all; and Judgment for the Plaintiff. 5 Mod. 286 S. C. adjudg'd for the Plaintiff. 
z Salk. 8. Blachall v. Evans S. C. Comyns's Rep. 12. S. C. adjudg'd for the Plaintitt, 


* 


11. Whereſoever it may be preſumed that any thing muſt of Neceſſity be In any Caſe 
ven in Evidence, the Want of mentioning it in the Record will not I here any 


* 


Lg 


vitiate it alter a Verdict. Per Cur. Raym. 487. Hill. 34 & 35 Car. 2. . 
B. R. in Caſe of Hitchin's v. Stevens. Declaration, 
W tho it be 


Hatter of Subſtance if it be ſuch as without gen it at the Trial the Plaintiff could not have had a 
Verdict, and there be a Verdict for the Plaintiff, ſuch Omiſſion ſhall not arreſt the Judgment. 2 Show. 
234- pl. 230. ſays this Rule was taken and agreed by all the Court Mich. 34 Car. 2. in Caſe of 
Hachins y. Stevens. As where Bargainee of a Reverſion brought Debt for Rent, and aileged no At- 
tornment, aud upon Nil debet pleaded, a Verdict was for the Plaintiff, Ir was moved that the Plaintiff 
had ſer forth no Title to the Rent, becauſe without Atternment he had none; and cited Lat. 14. the 

King v Somerland, and Hob. [72. pl. 87.] Hope [Pope] v. Skinner, yet the Court upon the Rule 
above, after ſolemn Debate, gave 8 for the Plaintiff, 2 Show. 233. pl. 230. Mich. 34 Car. 2. 
B R Hitchins v. Stevens. Raym. 487. S8. C. adjudg'd accordingly. 2 Jo. 217. 232 8. C. ad- 
judg'd accordingly. N 
* The Plaintiff as M enee of a Reverſion for Nears expectant on a Leaſe for Years whereon a Rent was 
rerved, brought an Action of Govenant againſt the Defendant Tenant for Years, for not ping the Hou- 
ſes demiſed, and had an interlocutory Judgment by Default. It was moved in Arreſt of Judgment, be- 
cauſe the Plaintiſt had net alleged an Attornment of the Tenant upon the Aſſignment of the Reverſion. 
But ir was anſwered, that there was no need of an Attornment ſince the 32 2 8. cap. 34. for that Sta- 
tute has given Aſſignees of Reverſions the like Advantage for Breach of Covenants as their Grantors 
had, and that the Plaintiff in this Caſe was Aſſignee before Attornment, and that an Action of Cove- 
nant had been held maintainable by the Grantee of a Reverſion of Copyhold, tho' in ſuch Caſe there 
be no Attornment. Beſides, though Attornment ought to have been alleged, that Defe& was cur'd by 
the 4 Ann. cap. 16. which bas put Fudgments upon Default upon the ſame Foting with Caſes after Verdict, 
in which Caſe this Defe& would have been cured. Burt the Court held that nothing paſſed by the Aſ- 
ſignment before the Attornment of the Tenant, and that the 32 H. 8 has given Grantees and Aſſignees 
of Reveihons# Power to take Advantage of Covenants, but hath not made any Perſon a Grantee or Aſ- 
fignee which was not ſo before the Statute, and therefore to take Advantage of that Statute, a Man 
mult be a compleat Aſſignee according to 1 Inſt, 215. a. And Eyre Juſt, cited the Caſe of Player and 
Roberts in Sir W. Jones's Rep. 243. and a Caſe in Sir T. Jones, where this Caſe had been adjudg'd. 
As to the Caſes of Copy holds, they held that the Grantee had the Reverſion veſted in him without At- 
torbment, and that it has put Caſes whercin Judgments are given for Default upon the ſame Foot 
with Caſes after Verdict, as to the Jeofails only, but that the Omiſſions in this Caſe is nor a Jeofail, 
for which Rea'ons, per tot. Cur. Judgment was arreſted, MS. Rep, Hill. 4 Geo. 1. in B. R. 
Yaoi ut v. Thorpe. | 
N. 3 The Ch. ]. ſaid, that if the Agee Hat brought an Action for Rent without alle ing At- 
tornment, and upon Nil debet pleaded a Verdict was given for him, the Attornment ſhall be ſuppoſed, 

becauſe he could not prove the Rent due without giving the Attornment in Evidence. Ibid. 

$511 | * 


12. In Feſpaſs the Writ was, Ouare Clauſum e & Herbam &c. 
conculcavit Nc. and the Declaration was, Quare Clauſum (omitting, fre= # 

git) & Herbam &c. The Plaintiff had a Verdict, bur Judgment was 

arreſted, becauſe (Clauſum fregit) was not in the Declaration; and if 

the Wirit contains more than is declared for, this is a Variange not aid- 

edby' a Verdict; bur Ventris J. held, that treading and conſuming the 
Grais/neceffarily implied a Breach ot the Cloſe, for that there could 

not be an Entry without a Breach. 2 Vent. 153. Paſch. 2 W. & M. in 

C. B. Ellis v. * | | AS ei 3 81 
23. Tho a Demurrer may be to a Declaration on a Prgmiſe on a ſpecial See tit. Acti- 
Agreement, which ſets forth a Breach generally, and nat any particular In- ons (Z. 12) 
france” of the Breach ot it, yet after a Verdict it thall be intended chat pl. 31. 
Tome particular Breach was given in Evidence tq the Jury, otherwiſe 
che Plaintiſf could not have recovered a Verdict. Darth. 271, Paſch. 5 | 
W. 3. B. XM. "hats, g "67 e 
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8. C cited as 14. Treſpaſs was only laid to be Diverſis diebns & vicilus, without 
held ow. laying any particular Time. Per Cur. it is well enough after Verdict. 
"BY e 12 Mod. 105. Mich. 8 W. 4. Wall and Dukes. 


myns's Rep. 


1 Salk. i 15. In an Action upon nahe Caſe, upon the general Cuſtom of the 
C Realm, and alſo a ſpecial Action for negligently keeping his Fire in which 

1 the Plaintitt counts, that he was poſſeſs'd of a Cloſe of Heath, and the 

Plaintiff, Defendant of another Contigue adjacent* and that he had kindled x 
18 = . | 

but no Men- Fire in this Cloſe, the which tam improvide & negligenter ſervavir, 

tion is made that it burnt the Cloſe, and after a Verdict it was moved in Arreſt of 


3 Ser- Judgment, that it does not appear in this Caſe to be done by the Command 


Comb. 459. of the Maſter, and then it being our of his Houſe he is not reſponlible, 
S. C. ſays po- and cited 2 H. 4. 24. for if the Servant does it without the Command 
thing of Ser- of his Maſter, it is not the Negligence of the Maſter; but it was an- 
vant, dr ſyered, that it being after a Verdict, be it by Negligence or Misfor- 


ur. — 1 - 
Carth. 425. tune, it is all one; for now they are upon the Record, and it may be 


S. C. fays no- his Fire in a Field as well as in a Houſe, and it was Matter of Evidence 
thing of Ser- if it be his Fire or not. It was adjudg'd pro Quer.. Skin. 681. pl. 1. 
Jucgnent Mich. 9 W. 3. B. R. Turbervill v. Stamp. 


or the * 
Plaintif. —— —T2 Mod. 150, S. C. adjudg. d for the Plaintiff, but no Mention of the Servant 


Ld. Raym Rep. 264. S. C. ſays the Fire in Fact was kindled by the Servant, (but no Notice of this 
being moved in Arreſt of Judgment] and Judgment for the Plaintiff. And Holt Ch T. faid, that if 
the Servant kindled the Fire way of Husbandry, and proper for his Employment, tho' he had no 
expreſs Command from his Maſter, yet the Maſter ſhall be liable for Damage done by the Fire; for 
it ſhall be intended that the Servant had Authority from his Mafter, it being for his Maſter's Benefit. 
—— Comyns's Rep. 32. pl. 22. S. C. adjudged for the Paintiff. | 


16: A. promiſes to pay B. Money, and if B. died within Age of 18, to pay 
it to his Executor, Executor brings the Action, and avers that there was 
no Payment to him, without ſaying any thing of his Teftator, and yet cured 
by Verdict; Per Cur. 12 Mod. 4az. Mich. 12 W. 3. 

See Actions 19, In Action for fa//ly and malicicuſiy indicting it is no good Declaration 
(P. c) pl. 26. without ſaying that it was without probable Cauſe, and that the Plaintiff 
was acquitted, or an Ignoramus returned; and yet this Fault was helped 
by Verdict; per Cur. 12 Mod. 422. Mich. 12 W. 3. 
12 Mod.537. 18. In Aj umpht the Plaintiff declared, that in Confederation that he had 
Trin. 1 ok * deliver's to the Defendant a Chariot, and had agreed to permit him to have 
- 2 * the Uſe of it for one Year, the Defendant promiſed to pay 200 1. but it was 
appear 10 r that the Defendant had the Uſe of the Chariot for a Year; and 
id Raym. this after a Verdict for the Plaintiff was moved in Arreſt of Judgment. 
ep. 650. Sed non allocatur ; for after a Verdict it all be intended that he had the 
2 5 —4 Uſe of ir for a Year, as it appears that the Chariot was deliver'd to him. 
p- 5 989 
pear. Comyns's Rep. 116. pl. 80, Paſch. 13 W. 3. B. R. May V, King. 
158. Want of Attorument in Debt for Rent by the Aſſignee of the Rever- 
ſion, is ded by Verdict; per Cur. obiter. 2 Ld. 9 Rep. 811. 
Mich. 1 Ann. | | 
Arg. 10Mod. 19. 'Tho' a Title which cannot be good can never be aided by a Verdict, 
For 116. Vet a Title in a Declaration, which is andy imperfettly ſet forth, and where 
117. and e Maut of ſomething omitted may be ſupply'd by Intendment, is cured by 
277 Verdict. x Salk. 365. pl. 5. HilL 4 Ann. Crowther v. Oldfield. 
t. 110. | | 
| As where a Count was of a Copybold Eftate, «wit aluntatem Domini, and this was held 
Hafer Verdict, becauſe ch Landl ee 22 71 | 1 and that by Giſ- 
tom the Plaintiff ut Tenens Geftomarius bad Common, which would not be unſeſs it was Copy hold. 1Salk. 
364 pl. 5. Hill, 4 Ann. g. K. Crowther v. Oldfield. + 
So where Termor for Tears 289 a Way by a Ne Eſtate Time out of Mind, and that the De- 
fendant obſtructed it, and had a Verdi The Count ſet forth alſo a Terminus ad quem, but noTerminus 
4 quo the Way did lead. It was held upon a Motion in Arreſt of Judgment, that this laſt Defect was 
cured by the Verdict; but that the firſt was incurable, and ſo Judgment arreſted. Carth. 432. Mich. 
H W. 3. B. R. Dawney v. Caſhford.— —1 Salk. 363. pl. 2. Dorne v. Caſhford, S. C accordingly. 


C. admitted by the Court, and faid that tho the Plaintiff in Poſſeſſory Actions may declare Dor - 
| 0 
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without ſetting out a Title, yet if he wndertakes to ſet out a Title, and ſhetus a bad one, tho" be 


ved not have ſbecum any, the Verdict cannot cure it. 1 Salk, 365. in Caſe of Crowther v. Oldfield. 


: 21. If the Jury fnds a Title where none appears in the Declaration, it 
will be hard to help this Caſe by the Verdict; per Holt Ch. J. & adjor- 
natur. See 11 Mod. 179. 180. Trin. 7 Ann. B. R. Willet v. Boſe 


b. | | 
Pts, In Caſe the Plaintiff declares that he was poſſeſs d of a Farm and 
a River, apud D. in Com Devon, and the Detendant, to damage the 
Plaintiff's Farm and River, did at a Place vocat Davys's Cloſe in Com 
Dorſet, ig two Ditches, and diverted the Plaintiff*s Water out of the 
Rivers, and damaged the Meadows, but does not ſay per quod. It was 

| in Arreſt of Judgment, that this Declaration was ill, wot ſhew- 
ing chat the diverting J the Water was conſequential of the digging the 
Ditches, which is the Jet or Giſt of the Action; ſo that this is no more 
than Treſpaſs. But the Court were of Opinion, that after Verdict it 
fhall be intended that it was proved to be conſequential. 11 Mod. 257. 
pl. 12. Mich. 8 Ann. B. R. Leveridge v. Hoskins. 

23. Where a Special Requeſt in an Aſſumꝑſit ſhould be alleged, and is 
not, it is tatal on Demurrer, but help'd after Verdict. 12 Mod. 44. 
Matters and Marriot. 


— r FAY r 5 . _ 


— 1 ee 2 
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(X. a) Want of Averment aided by Verdict. 


I for all his Sheep Levant and Couchant, in and upon the Demeſne Lands 

FM. which lie and are in A. aforeſaid, every Year. Exception was taken 

tor the Uncertainty, becauſe it did act appear that thoſe were Demeſne 

Lands which lie in A. For it was ill pleaded, and ought to be averr'd; 

bur it being after a Verdict was held good, and Judgment for the Plain- 

tf. Brownl. 232. Hill. g Jac. Duncomb v. Randall. 

2. In Ejectment the Declaration was upon a Leaſe for 3 Years, if the gy, ,.; 
Fane of the Plaintiff ſhould ſo long live, and hath not ſhewn that the Feme pl 137. 


is get alive. After Verdict this was moved in Arreſt, and the common om K 
allwin, 


Dilſerence taken 10 E. 4. &c. where the Declaration is in Action, in 91min, 
which Damages only ſhall be recovered, there it is not requiſite to ſhew contigs 
the Lite of Ceſty que Vie; but where the Term is alſo to be recovered, there and ſeems tg 
a Continuance of the Eſtate ought to be thewn. Sed tota Curia contra, be S. C. 
becauſe this being after Verdict, is made good by the Statute 21 Jac. 

cap. . of Amendments, if Ceſty que Vie be yet alive, the which we 

may examine by the Sheriff &c. Sid. 61. pl. 30. Mich. 13 Cat 2. B. R. 


3. Debt upon an Obligation condition'd to pay the Plaintiff on his Mar- 
riage, or &c. Although his Marriage was not alleged to be Tempore Bre- 
vis, and fo might be after the Action commenced, yer atter Verdict it 
ſhall be intended to refer to the Time of the Writ.” Lev. 41. Trin. 13 
pl fe che Defena ir uſtifee 1 Common, in the PI 

4 In Treſpaſs the Defendant jaſtißes by reaſon | „in the Place 

=. for Lal Levant and Ge, 2.5 . — aver the Beaſts were 
Levan and Couchant, this is aided after a Verdict. Vent. 34. Trin. 21 


Car. 2. B. R. Anon. « ; J 


T; Treſpaſs Iſue was on a Preſcription for Common of Paſture in &c. 


4 
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402 Amendment [and ſeofails.) 
5. In Debt againſt an Executor it was averr'd, that the Executor did ny; 
1, fed adhuc injuſte detinet; but did not aver that the Teflator Hag 
not paid in his Life-time, this was laid per Cur. to have been held aided 
after a Verdict. Vent. 137. 
6. The Plaintiff declared in Action ſur le Caſe, for that whereas the 
Cattle of the Defondant were impounded by A. B. that the Detendant pro. 
miſed the Plaintiif that f he would deliver item out of the | cund, by 
would ſave him harmleſs from A. B. and then ſets torch that A B. brought 
a Parco Fratts pro Dehiberatione of the Cattle, and recover d fo much, and 
that the Deſendant /icet ſæpius requiſitus had not ſaved him harmleſs, per 
quod &c. and Verdict tor the Plaintiff; and it was argued that he hath 
not here averr'd that he did deliver them. Judgment was arreſted; for 
they held the Delivery of the Cattle to be a material traverſable Point, 
and not holpen by Verdict, and rho? he ſays he was fued in a Parco Frac- 
to pro Deliberatione, fo he might, and not deliver the Cattle. Skin, 
141. Mich. 35 Car. 2. B. R. Anon. 
3 Mod. 161. 7. Action for a Duty for weighing Goods at the Common Beam in L. ſi. 
8 C. ad- ting forth that the Lord Mayor &c. Time out of Mind, kept a Common 
Judged 17 Beam and Weights, and Servants to attend, and that the Defendant bougtt 
3 Goods, but did not bring them to the Beam to le weigh'd. Aſter a Verdict 
for the Plaintiff it was moved, that the Plaintt4 had not well applied 
the Cuttom to the preſent Caſe, in not averring that the Goods 
were ſuch as were uſually fold by Weight, and if not, then it is no 
Breach of the Cuſtom in the Declaration; beſides it was not alleged that 
the Plaintiff had not paid the cuſtomary Toll tor Weighing, But per 
3 Judges, contra Allibone J. theſe Faults are cured by the Verdict. 
Carch. 67. Trin. 3 Jac. 2. B. R. Jefleries (Ld Mayor) v. Watkins. 
8. In Debt upon the Statute of Tithes of 2 E. 6. and demanded the treble 
Value, the Plaintiff counted only that Defendant had carrie away the 
Corn without ſetting out the Tithe, but did not aver that Defendant had 
not made any Agreement with him for the Tithes, as the Statute men- 
tions. The Court was of Opinion that the Declaration was ill had ic 
been demurr'd to, bur was help'd by the Verdict, for had any Agree- 
ment been prov'd at the Trial, the Plaintiff could not have obrained a 
1 Carth. 304. Paſch. 6 W. & M. in B. R. Alſton & al v. Buſ- 
cough. 
hook ht Debt in Right of his Wife due to her before Coverture, 
and counted that the Debt was not paid to the Wife, bur did not not ſay 
that it was not paid to him Poſt Deſponſalia; it was adjudg'd ill upon a 
Demurrer, tho it had been good alter Verdict, cited by Treby Ch. J. 
as a late Caſe. Ld. Raym. Rep. 284. Mich. 9 W. 3. Anon. 
Salk. 29. 10. Aſſump/it in Conſideration that the Plaintiff would accept C. to be 
C. accord- his Debior for 20 l. due to him from A. in Loco A. and averr'd that he 
ingly. did accept C. fore Debitorem &c. This was adjudg'd good after a 
Py = . Verdict, without expreſs Averment that A. was diſcharged, and Judgment 
. C. accord- — 0 | 
; affirm'd in the Exchequer Chamber by 4 Judges againſt 3. 1 Salk. 29. 
ingly. K 4 Judg 
pl. 30. Paſch. 9 W. 3. Roe v. Haug. 
11. A Verdict will aid a defective Averment of the Indorſement of 4 
Bill of Exchange, See Bills of Exchange. Eaſt v. Eſſing ton. 
See Tit. 12. In Caſe upon an Agreement that the Plaintiff was 70 buy for the De- 
Actions Fendant all the Plumbs he could &c. the Plaintiff ſhe ws that he bought fo 
(Z. 8) pl. 49: 2 the want of 1 that they were all he could buy is cur'd 
: by Verdict; for unleſs the Plaintiff had prov'd that they were all that 
he had bought, or could buy, it would have been againſt him for want 
of proving the Performance of the Conſideration. 2 Ld. Raym. Rep. 
1060. Mich. 3 Ann. Anon. | | | 
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4 Where a Verdict has found Words ſpoken of the Plaintiff as Brother 
Fibe Deſeudant, it is ſufficient, tho noAverment in was the Declaration 
hat he was his Brother. Comyns's Rep, 528. Paſch, 9 Geo. 2. C. B. 


Cattell v. Baily. 


— 


AY. a) Nudum Pactum, or where no good Aſſumpſit or 
Conſideration of Suit is ſhewn, aided by Verdict. 


1. IN a Replevin, the Defendant avow'd for a Rent-Charge for that J. S8. Lev 308. 


ſeiſed of a Rent, bargain'd and ſold it to him, and ſhew'd the In- 122 
denture to be inrolld within fix Months virtute cujus, and the Statute of s, C. accord- 


Uſes, he was ſeiſed, and for a Year's Rent ſince the Aſſignment avow'd. ingly, and 
he Plaintiff 1 the of J. S. prout, and found for the Avowant, and Judgment 
moved in Arreſt of Judgment, that he entitles himſelf by . n 


f i 8 L 
Sale, and the Statute of Uſes, and doth not ſhe that it was in Confidera- Lyn. 200. 


tion of Money ; But the Court held the Pleading good after a Verdict; Guilliams v. 
and it all be intended that Evidence was given of Money paid. Vent. 108. Munningron 


Hill. 22 & 23 Car. B. R. Monnington v. Williams. 2 
thought the Exception material, and Judgment ſtay'd until &c.— S. P. where Replevin was brought 


againſt the Heir of a ſecond Grantee of the Rent-Charge, in which the Plaintiff pleaded Non eſt 
Fiftum of JS and Ifſue thereupon, and Verdict for the 422 and the ſame Exceptions taken, 
ard alſo that this cannot be aided by the Verdict, becauſe the Iſſue was taken upon the other Deed of 

8. Sed non allocatur; for per Cur, if the Plaintiff had taken Iſſue upon the Bargain and Sale, and 
it had been found for the Defendant, it had been good after a Verdict rho* no Expreſs Conſideration 
had been mention'd, As in the Caſe of * Barber v. Fox, in the Time of Car. 2. in B. R. where a Bar- 
gain and Sale was pleaded Pro quadam Pecuniæ Summa, without ſaying what Sum, yet it was adjudged 
to be aided by the Verdict. Then in this Caſe the Plaintiff has waved the Benefit of this Exception 
or ng Iſſue 8 the other Deed; but if he had demurr'd this Fault had been fatal to the Defen- 
dant ; but now after Verdict it is good enough, and therefore Judgment was given for the Defendant, 
Niſi &c. 2 Ld. Raym, R-p. 111. Mich. 8 W. 3. Stream v. Seyer. 

The mentioning that Caſe as 2 upon the Point mention'd ſeems to be by Miſtake, that Caſe 
being another Point, as may be ſeen at Tir. Actions (Z 3) pl. 21. and at Tit. Heir (K. 2) pl. 13. but it 
ſeems that the Caſe intended is the principal Caſe above of Monnington v. Williams. 
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2. After Verdict in Aſſump/ſit the Judgment was arreſted, becauſe it 
was a Mudum Pactum, and the Court would nor intend a Conſideration. 
See. Tit. Actions (O) pl. 21. Mich. 4 Ann. Courtney v. Strong, 


th a 
—_____——— 7 „* EEE — — 
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(Z. a) Other Faults in Declarations, aided by 
at £6 1 boy 4 Verdict. 


1, * Plaintiff ſet forth that he was ſeiſed of a Horſe and Meadow, 2 

and preſcrib d for à May thereto &c. and after a Verdict for him, R C 
many Exceptions were taken to the Declaration, as that it Was not ſaid SY 
tobe Antiquum Meſuagium, nor ſhew'd ir. certain whither the Way did 


110, Harri- 
lead, nor in what Town it was, nor what Manner of Way it was; it was ſon v. Peck, 


held that the Verdict had aided and made good all rhe Imperfections 5. © 2ccord- 


in-the Deelaratico. 3 Bulff. 334. Hill. 1 Car. B. K. Harriſon v. 1 55 


10 4. a N 3 . FOR) Or e PLin- 
2. In Debt upon Bond for Performance of Covenants in an Indenture, the tiff. 


ö Plaintiff declared, that E. covenanted that J. F. was ſeiſed in Fee, where- 
y as 


404 Amendment [and Jeofails.] 


as the Iunlenture was, that 45 S. covenanted that E. was ſeiſed in Fee; this 
Variance thall nor ſtay Judgment atter Verdict, for ic was the Deſen. 
dant's Fault not to take Advantage of it upon a Demurrer, but ſince 
Iſlue is well join'd upon Affirmative and Negative and tound for the 
Plaintid, he mall have his Judgment. Sid. 43. pl. 10. Mich. 13 Car. 
2. B. K. Pigg v. Waters. | 

3. In Debt for a Moiety ot Tithes of D. it was found for the Plaintiff 
and now moved in Arreſt of Judgment ; that it appears by this Decla. 
ration, that che Plaintiff is Tenant in Common with another, tor he has 
declared of the Motety ; and being Tenant in Common, Tenants in 
Common mutt join in perſonal Actions, As Debt or Avowry for Damage 
ſeaſant; but it was reſolv'd that che Plaintiff thall have Judgment, tor 
this being after Verdict ſball not be intended a Moiety in Common, but 4 
Moiety in Law. Sid. 49. pl. 11. Mich. 13 Car. 2. B. R. Cole v. Ban- 


bury. 
Indebitatus for i The Declaration was, that the Defendant was indebted to the Plain. 
Money ve- e ſo much Money recovered to the Uſe 7 the Defendant ; after Verdig 


— for the Plaintiff it was moved in Arreſt of judgment, that an Action 


„r the Plain- would not lie for Money received by the Detendant to the Detendant's 
if, and laid Uſe, but becauſe it might be Money lent which the Detendant received 
ad uſum of to his own Uſe, the Court after Verdict will preſume that it appeared 
Dejendant. ſc to the Jury. Mod. 42. Hill. 21 & 22 Car. 2. B. R. Noſworthy 


It was | 
moved after v. Wyldeman. 


Verdict that 

Aſſumpſit lies not for Money received by one to his own Uſe. It was anſwer'd, that to conſtrue this 
according to the Words of the Declaration, would directly contradict the Verdict; and ſaying that it 
was for Money received for the Plaintiff, was ſufficient without ſaying Ad Uſum &c. and thereſore 
the Ad Uſum ſuperflaous _— contradictory, ought to be rejected. And Judgment Niſi pro quer“. 12 
Mod 511. Paſch. 13 W. 3. Palmer v. Stavely. 1 Salk. 24. pl. 7. S. C. Ld. Ray m. Rep. 669, 
S. C accordingly.— Comyns's Rep. 115. pl. 79. S. C. accordingly. | 


2 Keb 734 In Debt for Rent, the Plaintiff declared, that he let the Defendant 
pl. 26. Cal- ſuch Land, Anno 16, of the King Ouamdiu Ambabus partibus placeret ; 
thorp y: Js; and that Ano 16. the Defendant enter d and occupied it pro uno Anno 
fays, that F1nc proxime ſequent” and becauſe the Rent was behind pro præd Anno 
Keeling Ch. nit 18. he brought the Action, upon which it was demurr'd, becauſe 
J. beld it ill, the Rent is demanded for the Year ending 18, and it is not ſhewn that 
3 the Defendant enjoyed the Land longer than Anno 17. and in Debt for 
that the Fi- Rent upon a Leaſe at Will, Occupation of the Tenant muſt be averr'd; 
nito is imma- but it was anſwered, that pro 2 it Anno refers to the Year mention- 
terial; ſed ed before, which was next following the Leaſe, and it might be ſaid 
adjornatur- finito Anno 18. for ſo it was ended then, or at any time after; and the 
Court faid, it would be _— good after a Verdict, but being upon 
a Demurrer they would advife. Vent. 108. Hill. 22 & 23 Car. 2. B. 

ER. Calthorpev. 
5. In Caſe the Plaintiff declared, that the Defendants (the Tenants 
and Occupiers of ſuch a Parcel of Land adjoining to the Plaintiffs) have 
Time out of Mind maintained ſuch a Fence, and that from the 23d. of 
April to the 25th. of May, & poſtea the Fence lay open, and that ana Equa 
ot the Plaintiffs went bro the Gap, and fell into a Ditch the 28th. of May, 
& ſubmerſa fuit. Upon Not Guilty pleaded, and found for the Plain- 
iff, it was mov'd in Arreſt of Judgment, that the Cauſe of Action is laid 
after the 25th. of May, and (tor aught s) the Fence might be 
good at that Time, tho it is ſaid to be open till the 25:6. of May & poſ⸗- 
tea; ſed non allocatur; for iſt. ir is after Verdict. adly, It is ſaid ex- 
preſsly, that the Beaſt was loſt in defectu Fenſurarum, and ſo cannot be 
intended but that it was down at the Tims, Vent, 264, 265. Mich. 26 
Car. 2. B. R. Anon. | 


7. In- 


Amendment [and Jeofails. ] 
— 09 & | 
nm; Inſen/ible Words in the Declaration were help'd by the Verdict. 

See'Carch. 131. Paſch. 2 W. & M. B. R. Nightingale and Fowles v. 

Bridges. 

| fon Oyer of the Deed you have avow'd otherwiſe than you ought, 

it may be taken Advantage of, rho” after Verdict, as they may of any 

Mine which makes the Avowry abateable ; for we muſt judge upon the 

whole Record; per Holt Ch. J. 5 Mod. 29. Trin. 7 W. 3. B. R. in 

of Ward v. Evans, alias, Everard. 

9. In Treſpaſs &c. the Plaintiff declared that the Defendant on 1 Feb. Carth. 389. 
$W. z. with Force and Arms &c. Upon Not guilty pleaded the Plain- S. C. accord- 
tiff had a Verdict. Ir was inſiſted that he could not 119 „ yy 
becauſe che Declaration was of Kaſter- Term laſt of a Treſpaſs done 1 Feb. or ror] 4 
W. 3. which Lime is not yet come. On the other Side, it was argued Eccles, S C 
that this was N by the Verdict; for the Plaintiff could never have and this be- 


1 2 eff bi ” on. 3 3 


ing moved 


had a Verdict unleſs the Treſpaſs had been proved to be done before the e 


Bill filed; for he could give nothing in Evidence after that Time. And udgment 
xr Cur. There muſt be Evidence given of a Fact done before the Action 1 — for 


rought ; that the Time is but a Circumſtance of a Thing done; for the Plaintiff 
when by a Traverſe it is made Part ot the Iiſue, ſuch Traverſe is never ay vr oi * 
g "th 


good and fo the Plaintiff had Judgment. 5 Mod. 286. Mich. 8 W. 3. ; 
k 


if the Time 


well y. Eales. in the De- 
Claration had 


been after the Bill fled, and before the Trial, the Ls muſk be arreſted; becauſe then it would 
have appeared the Jury gave Damages for an Action ariſing ſince the Suit commenced; hut in this Caſe 
the Time being after the Trial, it is as if there were no Time at all, it being impoſſible, and therefore 


holpen after Verdict. S. C. cited 12 Mod. 109. 


10. Bis petitum is aided by Verdict, but ill upon Demurrer; per Tre- 
by Ch. j. Ld. Raym. Rep 241. Trin. 9 W. 3. 
11. Treſpaſs laid in a former King's Time, contra Pacem of the preſent, 6 Mod. 80. 
is ill on Demurrer, but cured by Verdict, 2 Salk. 640. pl. 11. Mich. 2 S. C. 
Ang. B. R. Day v. Mus kett. a 
12. Where a Preſcription was laid in all the Occupters of ſuch a Cloſe, This is the 
that they Time out of Mind have repaired a Fence; this is too general, 3 
and therefore ill; tor Tenants at Will or at Sufferance, Diſſeiſors &c. preſcription 
are Occupiers, and they cannot charge the Land; yer becauſe Iſſue was is held cured 
taken upon the Preſcription, and a Verdict had found it, adjudged that by Verdict, 


and ĩs eaſily 


6 3. help'd by the Statute. Cro E. 445. pl. 9. Mich. 37 & 38 Eliz. ot. 


Auſtye v. Fawkener. for firſt, 
| How was it 


poſſible that any Finding of the Jury could maintain that Preſcription, which the Law ſays is naught ? 
And yer that is the Caſe here; for here the Preſcription was, that the Defendant and all the Occupiers 
of the ſaid Cloſe, Time out of Mind &c. This Preſcription was by the Court held too N or a 
Tenant at Will or Diſſeiſor may be Occupiers. 2dly, This Caſe is denied to be Law, Mich. 9 Ann. 


Thorn v. Rookby ; Arg. 10 Mod. 300 301. in Caſe of Muſton v. Yateman, » 
| £1 * 


1. A Verdict will not cure where upon the Declaration it manifeſtly ap- 
pears,” that no Evidence whatſoever can maintain the Iſſue ; per Cur. 10 
Mod. 313. Paſch. 1 Geo. B. R. in Cale ot Stafford and Force.. 
be. In an Action on a Policy of Inſurance the Plaintiff counted that 
the Ship was laden with Goods, and. bound from F. to T. and that rhe Ship 
 "#foreſaid and Goods aforeſaid were droum d. ere the Plain- 
tiff it was aſſigned for Error, becauſe the Goods only, and not the Ship, 
were inſured. But per Cur. This being only an Inſurance on the Gods, 
nothing could be given in Evidence at the Trial but the Loſs thereof, N 
without which the Plaintiff could not have a Verdict, and Judgment 
\ was affirm'd. 8 Mod. 380. Trin. 11 Geo. 1. Cambridge y. Lea. 


4 | 15. What- 


Progr”. ** 


amendment land Jeofails. 


15. Whate er is eſſential to rhe Gift of the Adt ion, and cannot he «< 
b "Vers ict, are ſch ſubſtantial Fatts J muſt be liid in proper 3 
Place, 0 that the Defendant may traverſe them aiftinly, it he pleaſes ; 
tor as he may traverſe the Whole, ſo he may traverſe each ſubſtantia] 
Part, in order to put the Weight of the Cauſe upon any thing that will put ay 
End to the Cauſe ; and this is allowed that the Jury may be more eajjl 
attainted of falſe Verdict; but ſuch Parc of a Declaration as 7a: 
make a fabſtancive Iſſue ſhall be intended after Verdict, becauſe they are 
Matters of Form only, which the Statute deſigned to cure, and there. 
fore if the Plainriff declares that the Defendant promiſed, it che Plain. 
tif married his Daughter at his Requeſt, that he would give him 10] 
and alleges in Fact that he did marry her, but does not allege any Re. 
queſt, This is good after Verdict, becauſe the Requeſt is only a Form 
in which the Promiſe was conceived, and not an eſſential Part of the 
Promiſe to be proved to be precedent to the Marriage; for the Father 
unleſs he had deſired the Match, had never made the Promiſe; and there. 
tore, ſecundum ſubjectam Materiam, it cannot be ſuppoſed by the In- 
tention of the Parties that a previous Requeſt ſhould be neceſſary, and 
therefore ſhall be intended after Verdict. G. Hiſt. of C. B. 111. 112. 


8 e — * MK. | ** 9 1 


(Ab) Miſtakes or Omiſſions in Pleadings, aided by 
> 4 Verdict. 


Br. Counter- I. IN Præcipe quod reddat the Tenant for Life made Default after Defaults 
ple de Reſ- and he in Reverſion pray d to be received. The Demandant ſaid that 
8. © Pl. 9. he had nothing in the Reverſion the Day of the Writ purchaſed, and did not 
ſay Nor ever after, whereas he who purchaſes rhe Reverſion pending the 
Writ ſhall be received, yet there i it be found for the Prayor he ſhall be 

received ; for the Verdict has made the Plea good. Contra if they had 

that he had nothing in Neverſion the Day of the Writ purchaſed ; tor it 
may be that he purchaſed pending the Writ. Br. Verdict, pl. 91. cies 


21 H. 6. 13. 4 13 85 | 
2. In Formedon the Tenant confeſs*d the Action, and G. came and pray d 


Br. Verdict, 3. In Prag op reddat the Zinant pie 
pl. 54 cites it purchase | 

5H. 7. S. P P arc 

per Huſſey, Coney 

But if it \ Af 

be found n pureÞ 

that the Te- Verdict, p 


Tenant the Day of the Writ purchaſed, there this remains * rer 
. » Pl. 55. oF. Ov , 


of 32 H. 8. cap; a 
f — . V rdi I. I, Cites 21 H. 6. 1 5 8. P. AC rd ] * 
accordingly. br erdict, pl. 9 3 " ing y 4 & 


| 
{ 
: 


Amendment (and Jeofails.] | 407 


* 


54 So of Fointenancy. Br. Verdict, pl 53. cites 3 H. J. 8. 

vs , The like of Arbitrators and Umpire, if the Defendant ſays that the 
Yebatrators made no Award, this is no Plea ; for he ought to ſay Nor the 

Umpure; and yet if the Jury ſays that the Arbitrators made an Award, 

Ci makes the Plea good; quod nota, per Huſſey Ch. J. For none de- 

Fed ic. Ibid. 

* 1 f a Man pleads, in Debt againſt Executors, Riens enter mains the Br. Verdict, 
Day of the Writ purchaſed, and does not ſay Nor ever after, yet it the other pl 55. cites 


s the contrary, and it is found for him, then it is wel for the Ver- $ H. 7-6. 
44 has made t : Plea good.. Br, Verdict, pl. 54. cites 5H. 7. 14. Per oy 
Huſſey. it 1s made 

; I. 8 But if it be found that be had Riens enter mains the D the IA 
Satute of 32 H. 8. ——a But if 1 ou a ad Riens enter mains rit aſed, 
there . * tin a Jeof ail; but now it is remedied by the Statute of Jeofails 32 a 30. —＋ — 

P In Treſpaſs the Defendant Jeaded Accord, that he ſhould make two Bas whins 
Windows, and pay 101. to the Plaintiff, which he has paid. The Plain- the Matter 
tiff replied that No ſuch Accord, and found for the Plaintiſt. The Verdict 4 le Plea 


has not made the Plea good; tor the Matter of the Plea is not good; for ;, ; p av 


Accord ought to be executed, and he has not ſhewn Execution of the Win- but is not 
dows. Br. Verdict, pl. 8a. cites 6 H. 7. 16. 5 formal in 


Omnibus, 


there the Verdict may make the Plea good. Ibid. 


11 
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(B. b) Other Faults in Pleadings aided by Verdict. 


1, N Treſpaſs, per Keble, where Feoffment is pleaded, anũ not good, and 
1 #5 found that Ne infeoffa pas, there the Verdict has made the ill 
5 good by the Statute of Feofail 32 H. 8. Br. Verdict, pl. 55. cites 6 
6. 
. In Ejectment the Defendant plcaded a Special Bar. The Plaintiff by 
Replication confeſs'd and avoided it, and alſo traverſed, The Iflue was 
tound tor the Plaintiff, It was aſſign'd for Error, that the Iſſue was 
taken where no Iſſue ought to have been, becauſe the Bar was confeſs'd 
and avoided. Sed non allocatur, becaule it is remedied by che Statute 
vie Mo. 693. pl. 959. in Cam. Scacc. Smithwick v. Bing- 


18+iDebz ion. a Penal Bill for 3001. The Defendant pleaded Mi debet, 10 Mod. ; 
and:the Plaintiff took Itſue thereupon. And the Jury found Mil dabet for & C 
2000. and Debet as io 100 l. Per Cur. The Plea is ill, but the Verdict 
has made it good. We will intend 200 l. pens and an Acquittance un- 
dex. Seal, produced in Proof thereof; and the Jury may as well apportion 
here as in Debt on a ſimple Contract, where they may find Nil Debet for 
Pare, 2 Salk. 664. pl. 3. Mich, 9 Ann. B. R. Hadley v. Stiles. 
the Plaintiff's Action muſt have all Eſſentials neceſſary to 
naptein it, ſo the Deſendant's Bar muſt be eſſential ly good; and if the 
ebe Bar be naug hit, it cannot be cured by n Veni bound tor the 
Delendant ;/ bur if it had been found tor the Plaintiff) he (habt'have 
udgment. either fot the Badneſs or Falſhood of ithe Bur; bat if ir be 
ad only in Form, a Verdict will cure it; and. sf be Gn le rraver/ad all 
lateral Cuircumſtances will be intended after Verdict. G. Hiſt. of C. B. 


I” 
* 


(C. b) Diſcon- 


D n — 
n 


A mendment [and Jeofalls.) N 


. (C. b) Diſcontinuance in Pleadings aided by Verdict. 
pra, pag. 320. 

327. 

It a Defen- 1. Reſpaſs is brought of Graſs cut, and of Goods carried away, and 
2 pleads / Battery, and the Defendant juſtifies ſor the Graſs and the Ga? 
2 it 10 and /ays nothing to the Battery. It the Plaintiff does not demand Judg- 
to the other ment 1 tor the Battery, nor has Entry thereot, bur joins Ie 
Part, and to the ather two Points, and it is found for him, this 1s Jeotail. Per 
on Plaintiff Aicue, The Reaſon ſeems to be inaſmuch as the Damages are intire, 
ſh Plea, uia nemo dedixic. Br. Repleader, pl. 48. cites 21 H. 6. 33. and 22 
ti it hi ut tak- II. 6. 8. 


ine Judgment 1 , 
for Part of the Plea not anſwer'd to, this is a Diſcontinuance, becauſe he does not follow his intire De- 


mand in the Count; but ſuch Diſconti'-uance is cured by the Verdict, becauſe it was the Intent of the 
Statute, that when they deſcended ro Iſſue they ſhould wave al} Objections of this Nature; for both 
Parties by extending to Iſſue ſuppoſed a © auſe in Court; and therefore they ſhould not afterwards make 
any Objections that the Cauſe was out of Court before Trial, G. Hiſt. of C. B. 125. 


wid Bridg- 2. Treſpaſs Quare Clauſum fregit pedilus Ambulando &c. & cum averiig 
man Ch. J. depaſturat conculcat' with Oxen, Horſes, Cows, Sheep, & Hogs. The Le- 

ef 1 © tendant pleads Quoad Venire Vi & Armis, nec non totam Tranſgreſfi- 
viz. In Treſ- onem pred” præter pedibus Ambulando & præter the Horſes, Oxen, 
paſs and H. Sheep, and Cows Not guilcy, and ſays nothing as to the Hogs, but leaves 
j-timent for the Hogs our, and Verdict pro querente. Windham held this a Dit. 
e, geen, continuance in Pleading, and that it is help'd by a Verdict. Bur Bridg. 
"he Deten. man Ch. J. ſaid that as to the Queſtion of Diſcontinuance, he was never 
dant pleads ſat isfied in it, Diſcontinuance in Pleading, as he thought, not being aid- 
one Plea as to ble, but Diſcontinuance in Proceſs is; and it was doubctul ro him whether 
one, another jt was the Intent of the Statute. In Sir John Barringion's Caſe a Diſcon- 
E- Þr.” OR tinuance in Pleading was not help'd. A Venire Facias de Novo was 


thing to the awarded. Cart. 51. Hill. 1) & 18 Car. 2. C. B. Ayre v. Glotlam, 


2d Acre, If- ** We” / 4 | 
ſuc is join'd and Verdict for the Plaintiff ; He ask'd, what will you bave become of the zd Acre? will 


you have it a Diſcontinuance for the 3d Acre, or a Bar or a new Action? He ſaid he had bien al- 
ways of Opinion, and ſome of the Judges ſeem to be of that Opinion, that a Diſcontinuance in plcad- 
ing ſhall not be help'd by the Statute of Jeofails. ty 7 | 


3. If the Verdict itſelf made a Diſcontinuance, and found Part of the 

Declaration, and nothing to the other Part, this is a Diſcontinuance not 

cured by the Scatute, becauſe the Intent of the Iſſue is, that the whole 

Event ot the Matter in Iſſue ſhall be determined, and the Anſwering to 
part, does not anſwer to the Precept of the Court, nor to the Deſign of 
the Iſſue which is to determine the whole Cauſe, that ſo it may be a 
Bar to any other Action. So that ſuch imperte& Verdict ought not to 
be received by the Judge of Niſi Prius, ic not anſwering to the Iſſue, 
and if it be received it ought not to be entered of Record, and it it be, 
it is erroneous, becauſe the whole Matter in Iſſue is not anſwered, and 
a Venire Facias de Novo ought to be awarded, ſo that the whole Mat- 
ter in Iſſue may be determined in that Action, and this is not aided by 
the Statute, which did not intend to help Impertections of the Verdict, 
which is ſtill deſigned to make an intire End of the Iſſue, but it helps 
the Diſcontinuance before the Verdict, becauſe the Verdict is a Founds- 
tion by the Statute for the Judgment, which the Parties cannot by Miſ- 
— or alter. G. Hiſt, of C. B. 125, 126. 


(D. b 


Amendment [and Jeofails.] 4 9 409 £ 


we << - 


5 


Db) * Immaterial, Informal, or Impoſſible, and Im- + an ge- 
_m . . mal Iſſue is 
* proper Iſſues, aided by Verdict. 34 
1 not travers d 
2 in a 3 
W againſt Executors, who pleaded that they had not admi niſter d Tanner. G. 
7 as "coat any of the Goods which belong d to the Teftator at the . 1 FS 
Time of bis Death. And per Cur. the Iſſue is not good; for it may be 

that they have recover'd Debt as Executors after the Death of the Teſta- 

tor, and it may be that they have retaken Goods which were taken by a 
Treſpaſſor, or recover'd Damages for them; but the Verdict found that 

they adminiſter'd Goods which were the Teſtators at the Time of his 

Death, and therefore the Verdict has made the Plea good. Quod nota. 

Br. Verdict, pl. 1 1. cites H. 4. 39. | 

2. The Plaintiff counted of a Covenant to have three Nears Board in 66. pl. 
Marriage with the Defendant's Daughter. The Detendant pleaded that gg. Mich. 
be did not promiſe two Years Board, aud ſo Iſſue was join'd and tried. This 19 & 20 


is hor aided by the Statute, becauſe it is no ue, and did not meet with —_—_ 
the Plaintiff Godb. 56. Arg. cites 19 Eliz. Lee, 8. C. 


% is, that the 
Promiſe was to board them and two Servants, and to find Paſture for 2 Geldings &c. The Defendant 
onfeſy'd the Promiſe as to boarding the Plaintiff and his Wife, but traverſed as to the Servants and 
eldiogs. The Plaiotiff replied, that the Defendant promiſed to find &c. for 3 Years next following, 
and fo to Iſſue, and found for the Plaintiff, It was moved that the Replication affirm'd another Aſſumpſet 
than that <chereef be declared, and this is not a Miſ-joining, but a Not- oining of Iſſue, aud not helped 
the Statute of Jeofails, and the Court held this a material Exception, and Ld. Dyer conceived it a 
Departure. 2 Le. 195 in pl, 244. S. C. cited in the very Words of Godb. 56. 


3. In Debt on Bond the Defendant pleaded the Statute of Uſury, becauſe 
it was made for the Sale of certain Copperas, and he took more than was 
limited by the Statute, and that it was made by Shift and Cheviſance 
and alleged other Matter to prove it within the Statute, The Plainti 
be that it was made upon good © re; and traverſed the Delivery 

ue 


the Copperas, which was an ill Iffue clearly, and it was found for the 
laintiff, and this was alleged in Arreſt of Judgment; and yet there 
being an Iſſue tried, alcho* it was miſ joined, the Exception was diſal- 
low'd, and Judgment for the Plaintiff, Gol dsb. 39. pl. 15. Mich. 29 
Eliz. Mounſay v. Hildyard. | | 
4 Debt upon Bond for Performance of Covenants on a Charter-Party, 
one whereot was io deliver a Ship then in London at ſuch a Port, and no 
Time limited for it. The Breach affign'd was, that he did not deliver the 
Ship.on ſuch a Day, and Iſſue was taken upon the Delivery, and found for 
the Plaintiff. After Judgment it was aſſigned for Error, that the Iflue 
475 77 well joined, becauſe he had Time during his Life to deliver it; 
wtadjudged that this miſ-joining of Iſſue was remedied by the Statute 
1 2 being after a Verdict. Mo. 695. pl. 966. Trin. 32 Eliz. 
Siſhop v. Gyn. * 7 | 
. In Treſpaſs for taking 5 Horſes, the Defendant juſtiſed that G. was 
amerced for Bloodſbed within the Leet, and that the Lord of the Manor, 
Time out of &c. had uſed to diſtrain the Beaſt of any which came with- 
in the Manor, and was in the Poſſeſſion of any Man who was amerced 
r the Amercement, and that the Horſes were in the Poſſeſſion. of G. 
ue was taken that they were not in the e of G. and found for the 
laintiff. Error aſſign'd was, that the Iſſue was joined upon a Thing 
ei, and fo no Iſſue, and not aided by the Statute of Jèofails. 
The Court agreed if there be no Matter of Bar in the Plea, and the Tue 
1s Joined upon it, it is void, and not help'd by the Statute ; but if the Plea 
* 3 M contains 


* 
vs 


" 
CT A. 


„% 


Amendment [and Jeofails. 

— 3 * : — coceg gems — . 
contains Matter of Bar, and Iſſue is joined upon a Thing not material, it ig 
help'd by the Statute; tor here is no Matter of Bar, tor the Preſcription 
is agreed to be void, and then if no Bar, no Iſſue; and Judgment . 
given upon the Verdict, where no Iſſue was join'd, is erroneous, and 
agreed that Judgment be reverſed, but would adviſe till next Term 
Cro. E. 227. pl. 14. Paſch. 33 Eliz. B. R. Lovelace v. Grimſden. 
Cro E. 45%. 6. The Leſſee covenanted to repair, and the Breach aſſig ned was, that 
(Pie) pl. 1. He {uffer'd the Houſe and Premiſſes to be ruinous, & ſic non reparavit. The 
_— 35 Defendant pleaded that he did not ſuffer the Premiſſes to be ruinous, and ſ. 

iz, S. C. | l ; 1 x 
aud the to Iſſue, and the Plaintiff had a Verdict, and Judgment in C. B. Error 
Court held was aſſigned that the Iſſue was —— for the Covenant was to re. 
ir aided by pait; and the Breach aſſigned was Non reparavit; but the Iſſue was Non 
the 8 permiſit eſſe in decaſu. But per tot. Cur. the Iſſue is good; for Mun re. 
r b © parareis all one as permittere efſe in decaſu, and ſo the Judgment was af. 


Mich. 43 firm*d.- Mo. 399. pl. 523. Paſch. 37 Eliz. Hide v. Dean and Canons of 


& 44 Eliz. indſor. 
B K A * 


but S. P. does not appear. 


= 


It was held . Aſlump/it, the Defendant. pleaded Not Guilty, and tound for the 
no good I'- plaintiff. It was moved that this was not any Iflue in this Action. Bur 


oder ore all che Court held, that altho' it be nor a proper Iſſue in this Action, and 


in Action on therefore the Plaintiff might have demurred thereupon, yet becauſe in 


- 


the Caſe for this Action there is a Diſceit alleged to charge the Defendant, Not Guilty 
Diſceir, or; Anſwer thereto, and that it is but an Iſſue misjoin'd, which is 


Torr, it is a . by the Statute, being after Verdict; and this is an Iſſue, but an im- 


Iſſue. 
E. perfect one. Wherefore, abſente Owen, it was adjudg'd for the Plaintiff 


Mich. 21 And Walmſley ſaid, that he had many Precedents in B. R. of that Iflue 
— B. R. join'd, and tried in this Action, and Judgment thereupon. Cro. E. 470. 
Turbervlile. Pl. 29. Paſch. 38 Eliz. B. R. Corbyn v. Brown. | 


—2 Roll 8 

Rep. 368. S. C. accordingly. In an Action for Debt, if Not Guilty be pleaded, and there be à 
Verdict for the Plaintiff, it ſhall be aided by the Statute, becauſe being an ill Plea and a falſe one, the 
Plaintiff ought to have his Judgment, both for the Badneſs and for the Falſhood ; but if the Verdict 
was for the Defendant, yet the Plaintiff ſhould have Judgment, becauſe the Deed is not anſwer's by 


the Bar. G. Hiſt. of C. B. 124. 


8. C. cited 8. Debt upon Bond, the Defendant pieaded the Statute of Uſury, and 
Arg. Hard. hat Corrupte agreatum fuit between them, and that the Plaintiff Corrupte 
_ recepit ſo much. Iſſue was taken upon Both, and tound for the Defendant. 
It was moved that the double Iſſue was a Miſtrial and nor remedied by 
any Statute ; but per Cur. e contra; for when Iſſue is taten upon one Thing 
Material and another Immaterial, and both found for the Defendant, it is 
a ſufficient Warrant for the Court to give Judgment tor the Defendant. 
» Moor 574. pl. 790. Hill. 41 Eliz. Johnſon v. Clerke. 
9. Error ofa Judgment in Treſpaſs, Aſſault and Battery, for that the 
Defendanr pleaded in Bar a Concord, but it was not with Satisfattion ; al- 
o as it was pleaded it was not for the ſanſe Freſpaſs, and ſo void, and 
yet the Iſſue was taken thereupon, and found for the Plaintiff, and Fudg- 
ment 3 upon the Verdis, where it ſhould be given for the Inſufficiency of 
zhe Plea; but the Court held, that altho* this Plea was ill, ſo as the 
Plaintiff might have demurr'd to it, yet it is not merely void, for that 
Concord is a good Plea in this Action, and altho' it be nor ſufficiently 
er no Advantage ſhall be taken thereof after Verdict, but it is 
lp d by the Statute 32 H. 8. of Iſſues misjoined. Cro. E. 778. pl. 11. 
Mich. 42 & 43 Eliz. B. R. Dighton v. Bartholomew. 
288 10. In Battery by J. C. againſt T. C. the Defendant pleaded De ſon. 
376. and Affault demeſne abſque tali Cauſa per mo J. C. ſuperius allegar' and 
per Cur. ſo to Iſſue, and found for the Plaintiff. The traverſing the 2 5 
F. Le 


Amendment [and Jeofails.] 411 : 


. 


— 


N ed F.C. whereas it was alleged by T.C. was held to be only a Miſpriſion, this was 2 


4 it was ordered per tot. Cur. to be amended. Cro. E. 152. pl. 12. —_— 


ch. 42 Eliz. B. R. John Coſton v. Thomas Cofton. . 
Bill mally join'd. 
11. In Treſpaſs, the Defendant juftifies that he had Common for all his S. P. aided 
Beafts levant & aouchant in the Place where &c. by Preſcription, and by the Ver- 


pur in his Cattle Urendo Communia &c. but did not aver that his Cattle 1 5 fry 


Were levant &c. Judgment for the Plaintiff; for the want of Averment is Car. B. R. 
to by the Statute of Jeofails. Cro. J. 44. pl. 12. Mich. 2 Jac. B. R. Anon. 
France v. Tringer. Fe Pe — * cĩ- 
| ume of Prance v. Tringer. Saund. 228. per Cur. 8. C. cited Arg. Ld. Raym. Rep. 168. 


5 . 
12. Replevin the Defendant avowed, for that E. B. was ſeiſed, and Yelv. 54 


wok Y. P. roHusband, and had Iſſue J. P. and died, that T. P. being Te- S. © Held 
nant by the Curteſy, FJ. P. granted a Rent- charge, and ſo avows. The 98 


Plaintiff replied, that E. B. was ſeiſed in Tail, and that F. P granted the the Eſtate of 
Rent, and died, and the Land deſcended to the Defendant's Wife as Heir in E. B. being 


Tail, abſque hoc that E. B. was ſeiſed in Fee; atter Verdict it was moved, MH 
what che Iſſue was not well joined, for the Seifin of the Grantor ought cumffance 


to be traverſed, and not the Seiſin of any Anceſtor paramount; bur by material; 
all che Juſtices præter Gawdy, in regard the Seiſin in Fee is 1 for if ſhe 


— E. B. and the Conveyance of the Reverſion to J. P. therefore Na 24 in 


in in E. B. might well be traverſed, and if it be not an apt Iſſue, chat Tail de- 
yet it is an Iſſue, and help'd by the Statute of 32 H. 8. of Jeofails. ſcended to 
Cro. J. 44. pl 11. Mich. 2 Jac. B. R. Piggot v. Piggot. | 2 * * 
| en r 
h the Rent determined after the Fee deſcended to]. from E. C. there the Eſtate was of that doe. 
that he might grant a ſufficient Rent-charge, and altho* it might well be preſumed that J. after the 
Fee deſcended to him from E. had altered ſuch Eftate Tail, yet by Popham the Courts ſhall not now 
intend that, becauſe the Parties doubted nothing but whether E. was ſeiſed in Fee or not when ſhe 
died, and that Doubt is reſolved by the Verdict, As if a Defendant ſhould plead a Deed of J. S to 
A.and B. and that A. died, and B. ſurvived and infeoffed the Defendant, if the Plaintiff ſhould ſay 
that J. S. did pot infeoff A. and that they ſhould be at Iſſue upon that, and ſhould be found againſt 
him, althoꝰ this be no apt Iſſue, yet it is help'd by the Statute, becauſe the Parties doubted of nothing 
but of the Manner of the Feoffment of J. S. whether it was made to A. or not. Brownl, 183. 
4 S. C. in totidem Verbis, and ſeems only a Tranſlation of Yelv. G. Hiſt, of C. B. 120. cites 
$. C and ſays, tho' this was an informal Action, for that the Plaintiff ought to have traverſed that J. 
the Grantor was ſeiſed in Fee, yer it is a decifive Iſſue, for it is allowed on both Sides _— was 
in by Deſcent from E. and if E. was ſeiſed in Fee, J. was ſo too, and conſequently had good right to 
male the Grant. | | 6 ' 


* 


10 13. Treſpaſs for entring his Houſe and taking bis Goods, the Deſendant &. Hiſt. of 
ed Not Guilty as to the Goods, and to the Entry pleaded the Licence. f C. >: 323- 


cites S. P. 


the Plaintiff 's Daughter ; the Plaintiff replica, that he did not emer by her and ſeems to 
Licence. The firſt Iſſue found for the Defendant, and the 2d. for the intend S. C. 
Plaintiff, and Damages aſſeſſed to 80 1. . Williams and Yelverton held and ſays, 
the Iſſue ill, for he ought to have traverſed the Entry by itſelf, or the: Li- 2 hag 
cence by nfec, and not both together; and Popham agreed that the Iſſue ;;.-4 on a 
was ill, had it been at Common Law, but it being tried it is made good Negative 
by the Statute 32 H. 8. which aids misjoining of. Iſſue ; for tho* the En- pregnant 
try by the Licence is pregnant, yet a Negative pregnant is an Iſſue; Et —4 1 
adjornatur. Cro. J. 8. pl. 13. Mich. 3 Jac. B. R. Myn v. Coles. rather un 
D 1 60 3. „ n | T2336 OLIN ſes an Af- 
firmative/ than the contrary, tho' it is bad on a Demurrer, becauſe the Plea &. is not a Lex Affir- 
77 or Negative of any ſingle Point in Queſtion, yet after Verdict, 12777 only an Error in 
lraſe ſEall be good, As if an Action of Treſpaſs be brought for entring into his Houſe, the Defendant 
pleads the Daughter licens'd him to enter, by which he entered, the Plaintiff replies, Quod non intra- 
vit per Licentiam ſuam, tho* this Replication be a Negative pregnant it is good after Verdict. 


14. In Replevin the Defendant pleads that it is bis Franktenement ; the 

Plaintiff replies, that the Beaſts 55 t hence by Defauit of the Encloſure 

Ke. The Detendant replies, that tempore captionis the Hedge was well 
repaired, 


* 


- 
2 


412 


— 


Amendment land Jeofails.) 


repaired; and Iſſue upon that is found againſt the Plaintiſf, who 00 

Ta 5 Arreſt of one, that is not a good Iſſue; for it OY 

have been tempore Eſcapii, or Intrationis, but by the Court that Wag 
now diſallowed, being mov'd after a Verdict. Noy. 115. Bafford 

| v. NN baſs for raking and im; 4 1 

Hob. 176. * n Treſpaſs for taking ana impounding his Goods, the Def 

pl. 197. Hill. pad the fc! wh Bar ; : ol Plaintitf replied and 7 the Fla, = 

14 JaC thereupon they were at Iſſue, and a Verdict for the Plaintiff; it was 


wer moved in Arreft that this was no Iſſue, becauſe the Lands are not in 


Thor Legge | 
8 C. — not Qußſtion, and therefore no Aſſignment neceſſary, and judgment was 


exactly 8. P. 8150 but adjudged afterwards for the Plaintiff, for che Iſſue was 


. y the Starute of Jeofails. Brownl. 200. Hill. 6 Jac. Plaint v. 


pe 
Thirley. | 
16. 10 TreſpaſF of falſe Imprifonment; the Defendant juſtified as Con- 


fable, but the Juſtification was ill; the Plaintiff rakes Iſſue de ſon tort 
Demeſne, and found for the Defendant. It was held by the Court, al- 
tho* the Fufti/ication was not good, yet being an Iſſue and tried, ſudg- 
ment ſhall be againſt the Plaincift, and Judgment accordingly. Cro, . 
2Fr. pl. 3. Mich. 8 Jac. B. R. Booker v. Evans. 

17. An Iſſus upon that which the Defendant does not claim is void, and 
tho? Iſſue be joined, yet it is not helped by the Statute of Jeofails of 18 
Eliz. or 32 H. 8. for it is no Iſſue when it is of a thing not in Queſtion ; 
bur if the Ifſue had been of a Matter in Queition, tho ill join'd, yer ic 
is aided. Arg. And Fan, and Crooke J. ſeemed to incline 


ereto. Brownl. 229. Trin. 11 Jac. in Caſe of Waldron v. Moore. 
18. In 77 4 &c. for taking his Goods, the Detendant pleaded that 
the Plaintiff 5 Fac. acknowledged a Recognizance of 1001. to be paid at 
Mich. next, but did not pay it at the Day, and that 2 Tears after he extend.- 
ed the Recognizance upon his Goods, and ſo juſtified &c. The Plaintiff 
» replied, that the Money was paid 6 Fac. and concludes to the Country, and 
found for the Plaintiff. It was moved in Arreſt that there was no Iſſue 
joined, becauſe the Defendant had alleged in his Plea, that the Money 
was not paid at Michaelmas 5 Jac. and the Plaintiff in his Replication 
affirmed it to be paid 6 Fac. which was a Year after the Day on which 
the Defendant had alleged the Default of Payment, and ſo no Anſwer 
to the Plea, and then concludes' to the Country upon his own Allega- 
tion, that the Money was paid * without ſtaying for the Deten- 
dant's Rejoinder, that it was not then 7 but adjudged. that it is an 
Iſſue, tho not ſo good as it ſhould be, and is helped by the Statute 18 Eliz. 
and tho Payment * is no good Plea to avoid a Recognizance, yet 
after a Verdict the Defendant thall not take Advantage ot it. Brownl, 

225. Paſch. 11 Jac. Miles v. Jones. 

19. In Treſpaſs for breaking his Cloſe, the Defendant juftified for 4 
- Way, the Plaintiff rephed, De Injuria ſua propria abſque tali. Cauſa, and 
ſo to Iſſue, and Verdict for the Plaintiff, It was moved in Arreſt, that 
the Iſſue was not well 2 for it ought to have been ſpecial ; fed non 
al locatur; but 9 ; oy tot. Cur. that it was help'd by the Statute of 

Jeofails. Brownl. 200. Trin. 14 Jac. Swaff v. Solley. 
20. In Treſpaſs Iſſue was taken that a Prebendary &c. and all his Pre- 
deceſſors &c. bad uſed time ous of Mind to keep a Shepherd for the better 
keeping their Sheep feeding together in a certain Paſture, from the Sheep cf 
. Earl of & in the ſame Place, and Verdict accordingly. Ic was mov'd 
that the Preſcription was ſenſeleſs to allege that the Sheep could Time 
out of Mind be from the Sheep of the Earl of S. being only one 
Man's Lite, and ſo the Verdict void; but adjudged for che Plainciti; 
for the Subfance of the Iſſue was found viz. the keeping the Sheep oi 
the | feeding together, and the other Part was only a Con- 
ſequent of it. Hob, 12). pl. 146. Trin. 14 Jac. Napper v. Jaſper. 

a | e 21. In 


_—_ 


Amendment and Jcofails. ] 1 


i. Debt on Bond for Payment of 60 1. upon the 25th of Fune, 12 S. C ciicd 
at his Houſe in F. The Detendant pleaded Payment on the zoth of Alb. * F 

we at the ſaid Houſe ſecundum Forinam & Ettetum Indorſamenti 1 
aredict. The Plaintiff replied, that be did not pay it the ſaid 20th of Ivid. 113. 

wie, the Jury feund he did not pay it the ſaid 25th of Fune, and Judg- fiys, But if 
ment thereupon. It was aſſigned for Error, that the Iſue is taken de- = 2 
ur the Matter of the Condition, and fo an ill Plea and a void Iſſue; for Form : © 
altho? it may be he did not pay it the 2oth of June, yer it may be paid dict will 
pon the 25ch of June, and altho' it was ſhewed to be an ill Plea, yet it ſuop'y it, as 
helped by the Statute of 32 H. 8. but refolved it was not help'd by if in _ 

Statute, for it is merely void, and no Iſſue; but if it had been found 1nd 

tor the Defendant, that the Payment was the 2oth of Fune, peradvencure for the Pay- 
the Verdict had made it 5 for Payment before the Day is a good ment of 


Payment at the Day, and ſo Judgment in C. B. was reverled. Cro. J. "©? wer — 


pl. 2. Mich. 15 Jac. B. R. Holmes v. Brocket. r a. 


45 | dant pleads 
ment on the 2cth of June, and it is according to the Condition found that he did pay 4. tho” 
this Bar be bad in Form, becauſe it does not follow the Condition, and the Plaintiff might have ta- 
n Advantage of it on ſpecial Demurrer, yet the Verdict having found Payment before the Day, 
that in Law is Payment is at the Day, and the Subſtance found; but where the Giſt of the Bar is good, 
tho! ſome of che collateral Circumſtonces are omitted, which the Plaintiff by demurring generally might 
175 taken Advantage of, y-t if they go to Iſſue on the Bar, and that be found for the Defendant, the 
erdick will cure this Omiſhon, becauſe the collateral Matters are admitted and waived by going to II- 


- 


ſue on the Giſt of the Bar. 


22. Error of a Judgment in Debt on Bond condition'd to pay 105 J. the G. Hiſt. of 
Detendant pleaded Payment of the aforeſaid 1001. quas ad eundem ſatoiſſe 6. — * 


debuit ; the Plaintil replied, Non ſolvit predic. 1051. at the Day, & hoc that it is an 


tit &c. It was tound that he did not pay the 105 1. and Judgment for immuerial 
the Plaintiti; Error was alſign'd that there is not any Iſſue join'd, that Iſſue not 
here is another Sum in the Delendant's Plea than in the Condition, and dd. 
another Sum in the Replication than in the Bar, and jo they did not 
meet, and thereby the Iiſue ill, wherefore judgment in C. B. was re- 
yerſed. Cro. J. 585. pl. 7. Mich. 18 Jac. B. R. Sandbank v. Turvey. 

23. In Debt on Lead of 2001. fer Payment of 100 1. 31 Sept. following, Jo 140. pl. 
the Peftendant pleaded Payment 31 Sept. according to the Condition, and — Ifen * 
found chat he did not pay; It was affign'd tor Error that the Iſſue and 8, C 44. 
Verdict was void, being upon the Payment 31 Sept. Sed non allocatur ; j1dged for 


tor there be ing no ſuch Day as 31 Sept. and the Jury finding the Money the Plain. 

was not paid at that Day, nor at any Time before, they find in Effect that 5 — 
it was never pcs which is a good Verdict, and Judgment was affirm'd. being —ͤ— 
Cro. C. 78. pl. 9. Trin. 3 Car. in Cam. Scacc. Purchaſe v. Jegon. ſible, the 

| | Obligation 

was due immediately, ard it was an Iſſue upon an inſufficient Bar, which being found for the Plaintiff 
It is help'd hy the Statute.— — Lat 158. Gibbon v. Purchaſe, S. C. and the Court would not arreſt 
the Judgment. Nov. 85 Giggham v. Purchaſe, S. C. adjudged for the Plaintift, G. Hiſt. 
0 C. B. 122. S. C. If an Iſſue be on Point that is impoſſible in the Subſtance and Nature of the 
Thing, it is not cured by the Verdict, but if it be only impoſſible in the Manner and Form of it, a Ver- 
dict will cure, for where the Subſtance is, no Verdict can cure it, becauſe it cannot make that true 
which cannot poſſibly be; bur where ir is only impoſſible in the Manner of it, the Thing which is 
1 may be found to be or not, and the Manner which is impoſſible totally rejected. G. Hiſt. 

B. 121. | 


% A 


E 


24. Error of a Judgment in Debt for 20 l. the Defendant pleaded Solvit 8. C cited 
ad diem, & de hoc ponit ſe &c. and the Plaintiff ſimiliter; and the Jury 2 
bound tor the Plainciff. It was aſſign'd for Error that here was no Iffue, id l had 
tor the Detendant thould have pleaded Quod ſolvit, & hoc paratus eſt been denied 
verificare; and the Plaintiff ſhould have repled, Non ſolvit, & hoc petit that it is 


&e. and ſo there had beeen an Affirmative and a Negative; but as * gorge 6 


is there is no Iilue at all. But per cor Cur. the Defendant having plead- <;, 362. in 


ed Payment, & de hoc ponit &c. and the Plaintiff having join'd with pi. 5, Wind- 
+? þ © N him, 


* d * * 


— | 


414 Amendment (and Jeofails 
- Y » 1 ; : 4 4 J 4 , 4 1 , ; 
l 22 — ; I — 
bam J. cited him, and the Fury finding that he was not paid, it is well enough 
MG. 1 aided by the Statute of Jeofails, and fo affirm'd che Judgment. Ga c. 
aer 316. pl. 9. Trin. 9 Car. B. R. Parker v. Tay lor. * 
and the Re- | p . . 7 g | | 
porter obſerves that tho' this Caſe was ſaid to be denied (as above) yet now no Notice was taken ax 
that —— G. Hiſt. of. C. B 122 cites 8 C. that the Defendant cannot take Advantage of the ng 
mality of his own Plea, and it is waved on both Sides u hen they go to Iſſue on the Subſtance 
of it. Wer r 5s | 


Sty. 210. 25. In Aſſault and Battery, the Defendant pleaded ſpecially and juÞj 

— 5 Ab the N replied de Injuria ſua Propria, and had a / dis 4 1774 
Rot) Ch. ]. moved that this Rep/rcation did not anſwer the Special Matter in the Plea 
held-it an nor takes any Traverſe by an Abſque Tait Cauſa, as it ought, and ſ there is 
immaterial ag Iſſus join d, and conſequently there can be no judgment. Roll Ch 
Iſſue, and J. held this not help'd by the Statute, and that ir is not a Miſtrial but 


2 Bey no Trial, and here is no Iſſue, and adjornatur. Sty. 150. Mich. 24 Car. 


udgment ; Jennings V. Lee. 
or the Mar- . | $65 
ter is not put in Iſſue, and order'd a Repleader. S. C. cited Arg. Hardr. 46. ———- Sid. 341. pl 
5. Arg. cites S. C. that a Repleader was awarded; But ſays the Court, upon the 1ſt. and alſo a 2d + *< 
* were of Opinion that it was good after the Matter, which is the Giſt of the Action, is found h 
the Verdict. G. Hiſt. of C. . 123. cires S. C that it is wrorg after Verdict, becauſe the 3 
ſua Propria does no more than affirm the Declaration, and does not confeſs or deny the Bar, and there. 
fore the Giſt of the har is not put in Iſſue at all, but rather ſtands conteſſed by the Rep ication, ſince 
the Cauſe is not traverſed ; for ſaying it was De Injuria ſua propria, is not more than ſaying, that not- 
withſtanding the Cauſe mention d in the Bar, the Defendant committed the Injury, which the Bar 
being a ſuthcient Excuſe, cannot be, but it does not in the leaft pur the Bar in Iſſue. 


* Lev. 183. 26. The Defendant covenanted that he was ſeiſed in Fee, and in an Ac- 
S. C. fuys he tion brought, the Plaintiff a the Breach, that the Defendant was not 


come an ſeiſed in bee, & /ic infregit * | non tenuit] Conventionem ; the Detendant 


afterwards pleaded Non infregit &c. and ſo to Iſſue, and the Plainritt had a Verdict; 
gave Ju%g- it was moved for a Repleader becauſe it was an Iſlue on zwo Negatives, 
ment for the and would introduce great Uncertainties in Iſſues ro ſuffer ſuch general 
Plaintiff. — and involved Pleadings; but adjudg'd, this is not an immaterial bur as 
pl. 26. S. C. informal Iſſue, and cured by a Verdict; however, they diſliked it, and or- 
sdjornatur, der'd that the Attorney thould be fined. Sid. 289. pl. 5. Trin. 18 Car. 
and 4 pf 2. B. R. Walſingham v. Coomb. N 


S. C. ad- * | 
jroarar and 51. pl. 6. S. C. adjudged for the Plaintiff, that it is aided as an Informal Iſſue by 32 H. 


-. Hiſt, of C. B. 1 24cites 8. C. at d ſays that tho in Covenant the Defendant ought to traverſe either 
the Deed or the Breach, and both cannot be involved in Non fregit Conyentionem, becauſe the Giſt of 
the Action lies on the Deed, which muſt be traverſed by itſelf ; yet when the Detendant pleads a bad 
Plea, which is found againſt him, the Plaintiff may have Judgment either for the Inſuihciency or Fal- 
ſity of the Plea. G. Hift. of C. B. 125. 


2 Keb. 280. 27. In Caſe for Wares fold, the Defendant pleaded Non-age at the 
* 49. S. C. Time of the Promiſe, to which the Plaintiff replied, that the Wares were 
3 ome for Neceſſaries, & hoc petit quod inguiratur per Patriam, & predifins di- 
Chapman, Jendens ſimiliter; alter Verdict it was moved, chat here was no Iſſue nor 
fays, that Negative, and cited Jennings v. Lee, to which Windiam inclined, 
in as but the other ſuſtices conceived this aided by the late Star. Car. 2. cap. 
ts via 8. the right of the Cauſe being tried; Adjournarur,. bur afterwards the 
confeſ'd by Court held it good. 2 Keb. 278. pl. 43: Mich. 19 Car. 2. B. R. Buxten 
pleading Non- v. Chapman. hs WY bb £4 

e, the Re- | | | 
cation is Iſſue ſufficient, eſpecially after Verdict upon Cr. 216. Taylor v. Parker, and there is no 
Difference as to this between a Bar and -a Replication, but the Iſſue after Verdict is aided, and Judg- 
ment for the Plaintiff, niſi. Sid. 341. pl. 5. Burton v. Chapman. 8 C. accordingly, tho' objected 
that the want of a Negative made it to be no Iſſue. G Hiſt, of C. B. 122. cites S. C. tho! 
where the Subſtance of the Bar and the Replication be put in Iſſue, tho' it be informally, yet ir is 
cared by the Verdict, As if an Aſſumpfit be for Wares ſold, and the D-fendant pleads Nonage, and the 
Plaintiff replies they were for Neceſſaries, & hoc petit quod inquiratur per Patriam & pred'. Oefen ien: 
and ſays this Traverſe is informal, becauſe the Plaintiff ought not to have cloſed the Iſſue, but to har: 


given 


_ 


_ AY 


— 


— hs 2 — —— — — A on 
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the Defendant an Opportunity of rejoinin „that there may be a proper Negative to his A Hr 
ative, jet fivce the Matter of his Replication par in Iſſue, viz. whether they were Neceſſarie: 
or nor, the Defendant has waived all Objections to the Form, and by ſuch a Waver it appears that 
he is or any wiſe injured by not rejoining, and found that they were Neceſſaries, the Plalutiff ought 


77 * 7 32 — 


r | ; . 
265 In Tyeſpaſs of taking his Horſe, the Defendant iiſtiſed for a Di- Ibid. 169. 

oſs for Rent Atrear K a Demiſe of the Place where &c. by the De- ws. forgo 
tendant to the Plaintiff, The Plaintiff replied, that the Horſe was not Le- but the Sem 
gant and Couc hant; and Iſſue thereupon, and Verdict for the Plain- bl.nce of an 
mf It was moved that this was an immaterial Iſſue, and the Court Iduc it ſhall 
ſeeni'd to incline to that Opinion, but afterwards the Plaintiff had Judg- dc #49, and 
went by rhe Opinion of the whole Court. Ld. Raym. Rep. 168. Arg: be the Rea. 
cites Hill. 20 & 21 Car. 2. C. B. Colwell v. Milnes. - - 'fonof the 


AQ $4 - Judgment in 
the Caſe of Colwell v. Milnes.- ——S. C. cited Arg. 2 Lutw. 1578. ſays, that tho' it was moved, as 
appears by the Rules in that Caſe, that the Iſſue was immaterial, yet the Plaintiff had Judgment. 

Mo Treſpaſs, Defendant juſtified of taking Cattle as a Diſtreſs for Rent, the Plaintiff replies that they 
were not Levant and Couchant ; though this is an ill Replication, yer if the Defendant takes Iſſue _-_ its 
and it is found againſt him, rhe Plaintiff ſhall haye Judgment L4. Raym. Rep. 167. 170. Hill. 8 & 9 
W. z. Kempe v. Crewes. 2 Lutw. 15-3 to 1582. Kimp v. Cruwes 8. C. and all the Court were 
of Opinion that now it ſhall not be taken that the Iſſue was not material, and ſo the Plaintiff 


bad Judgment. 
2 Fo! : X 


* 
— 


1 


* 


29. Unapt Iſſues are aided by the Statute, but not immaterial ones ; An Immate- 
per North Ch. Juſtice and Scrogs J. Mod. 225. pl. 14. Trin. 28 rial Iſſue no 


ways ariſin 
e. B. Nox. Mg ng 


| Matter is 

rot help'd ; Per North Ch. J. and Scroggs T. 2 Mod. 137 A Verdict cannot help an Imma- 
terial Iſſue, becauſe what is alleged in the Pleadings is not put in Iſſue, or if it be, is not deciſive 
between the Partics, and ſo the Verdict is no good Foundation for the Judgment. G. Hiſt. of C. B. 


118. 


31. In jeli ment for Lands in the County Palatine of Durham; Upon 
Not Guilcy pleaded, the Plaintiff had a Verdict; and, upon a Writ of 
Eror brought, the Error aſſign'd was that there was no Iſſue join'd be- 
tween the Parties, tor the Words (ſuper Patriam) were left out; but per 
Curiam, here is an Affirmative and a Negative, and that makes an Iſ- 
ſue; it is true, it had been better it theſe Words had been in, but the 
Umitſion ot them only makes the Iflue informal. So they affirm'd the 
Judgment. 3 Salk. 209, 210. pl. 7. 5 W. 3. B. R. Hall v. Stich. 

32. To put a Matter of Law in Iſſue to a Jury is void. But Holt ſaid 
1 _ Le help'd by a Verdict. 11 Mod. 46. pl. 11. Paſch. 4 Annæ 
33. Aſter a Verdict for the Plaintiff, it was moved that no Iſſue was 
ſoin in the Cauſe, it being Ez hoc petit quod inquiratur per Patriam, then 
theſe Words ſhould follow, & predifus (the Defendant) ſimiliter, which 
were omitred. On the other Side it was ſaid that there is no Occaſion for 
«ending this lſſue, becauſe the Appearance of the Defendant is enter'd 
on che Poſtea; beſides, at the worſt it is only an Intormal Iſſue, and 
chat is anendable at another Day. The Court ſaid that in every mate- 
nal Iſlue join'd there muſt be a Verdict on one Side, otherwiſe there can. V/here che 
be no Judgment, and the Plaintiff would now have Judgment for Da- Ique is ma. 
mages on a Verdict found on an Informal Iſſue, as he alleges it to be, terial the 
but on no Iſſue join'd, as the Defendant ſays; now there is a Difference Verdict will 
barten an immaterial and an * informal Iſſue join d, and where chere is pn. 3 ie 
uo Iſſue at all join'd ; in the principal Caſe the Iſſue was tender'd by the i; informal k 
Paintiff, and never join'd by ghe Defendant, ſo there was no Iſſue at all, is hely'd. G. 
which ſeenid to the Court not amendable. 8 Mod. 396, 377. Trin. 11 Hiſt of C. B. 
Leo." 1726. Cox per v. Spencer. WA 6833 an 11 hn | 


(E. b) Negative 


- —VB ee 2 * 
— 


416 | Amendment (and Jeofails.] 


G. b) Negative Pregnant, aided by Verdict 


See tit. Ne- 1. IN Forcible Entry, the Iſſue was if R. and K. difſeied D. to the Uſe 
gative Preg- of K. the other made Title Alſque hoe that R. and K. diffeiied D. 20 
_ the Uſe of K. and Exception taken tor Pregnancy, and yer the Plaintiff 
; recover d by Judgment, becauſe the Matter is it the Diſieiſin was to the 
1 Uſe ot K. or not, but not guilty in K. is Negative Pregnant; But the 
ia fre gl Keaſon ſeems to be becauſe the Verdict paſied with the Plaintiff, and 
42.8 P. Gree found the Diſſei/in to the Uſe of K. and theretore-the Verdict mad: the Pia 
3 H. 8. 46. good, but if ay had found tor the Detendant that they did not diſſeiſe 
to the Uſe of K. then it had been ill, quære. Br. Negativa &c. pl. 3 
ar Jae as W 17 5 AE B "m 
2. Feofail or ill Iſſue as Negative Pregnant, Double Plea &c. is 
good 125 the Verdict found Id it, & e contra if the Veraditt be 2 
contrary. Br. Repleader, pl. 37. cites 12 E. 4 6. 
Na 3. Covenant to make a Leaſe tor Years to the Plaintiff of certain Land: 
S Þ aceorg. the Plaintiff alleges in his Count tor Breach, that the Defendant Nihil ha- 
ingly buit in the ſaid Land; the Deſendant pleads Lnod haluit &c. but docs 
Yar 227. not ſhew what his Eſtate is, a Verdis finds Quo non habuit ; the Deten- 
Glaſſe'sCaſe. qant's Plea Was taulty, tor he ought to have thewn what Eitace he had, 


8. Q. but be. and to have thewn it in Certainty, but the Verdict has made the l1ju 


rts it as an a 
Action of good at Common Law. Judged and affirmed in Error, tor the Court 


Debt was good, and the Defendant's Plea vicious, and the Verglici is found 
— 4 with the Count. The Plaintiſf had Judgmenc, Jenk. 326. pl. 43 Mich. 
ente 10 Jac. Glaſs v. Gill. 


on a Leaſe 
for Vears, but the Pleading is the ſame, and ſo is the 2 for tho' the Iſſue is rot ſo formally 


join'd as it ought, yet it is an Iſſue tried which may make an End of the Matter; for it is found tha 
— Plaintiff had Eftare in the Land whereof he 8 make the Demiſe. Cro. J. per = 
Gyll v. Glaſs S. C. & S. P. as in Yelv. and Judgment affirm'd accordingly ; bu: the Court heid 
that the Defendant might have demurr'd. . 340 pl. 97 S. C. & S. P. in Debt for ent and 

ndgment affirm'd in Error — G. Hift. of C. B. 123. 124. Cites S. C. and ſays, that tho' this had been 

don a Demurrer, becauſe by not ſhewivg what Eſtate he had it is pregnant of this Negative, (viz] 
that he had not ſuch an Eſtate by which he had Power to demiſe, nor that he had noi Lach an Eſtate 


as he could demiſe. 5 


——— 


— — 


„ (F. b) Repleader aſter Verdict. In what Caſes. 


and other Covenants Ex utraque parte perimplendas & ad cine, 
Conventiones N e uterque eorum tenetur alteri by the ſame Indenture 
in 201. and tor Non-Paymenr of 101, at Eaſter laſt che Leitor brought 
Action of 20 l. and the Defendant ſaid, that at the Feaſt of Eaſter he was 
upon the Land all rhe Day ready to pay, and none came of the Part of the 
Plaintiff to-receive, the Plaintiff ſaid, that ſuch a Day after the ſaid Feaſt 
he demanded the 10 J. and the Defendant refuſed to pay, to which the De. 
fendant ſaid that he paid the 10 7. the ſame Day, and ſo to Iſſue, and found 
for the Plaintiff at the Nifi Prius. And per Cour. this is Jeotail ; for the 
Penalty refers to the 2 of Eaſter only, which is excuſed by the Tender 
upon the Land at Eaſter- Day, and the Plaintiff intitles him/elt by a 
Demand after the Penalty wed, by which it was awarded that the) 
replead notwithſtanding it be after Niſi Prius when the Detendant is 2 


| D E BT upon Indenture of Leaſe for 20 Years concerning 10 1. per Ann. 


gon” 


Amercement. 417 


gemandable; for yet be has Day in Court till Fudgment be given, and in ſe- 

veral like Caſes the Parties have repleaded ; quod nota., by Award. Br. 

Repleader, pl. 23. cites 22 H. 6. 57. a 

2. Where there was a ſubſtantial Variance between the Plea and Re- 4s in 5 | 


plication a Repleader was awarded after Verdict. Freem. Rep. 450. daſs, the 


pl. . | Pleads a Li- 
r | $4.0 2 cence to him 
+ e, his Wife and Children, by the Plaintiff, The Plaintiff replies, that be did not give a Licence 
id tim and bis ie Mcdo & Forma. After Verdict for the Plaintiff it was moved in Arreſt of Judg- 
ment chat here was no Iſſue join'd ; for the Defendant pleads a Licence to himſelf, and the Plaintiff 
he gave none to him and his Wife. And the Court held this to be naught, and not to be aided 
ode odo & Forma; for here is a ſubſtantial Difference ; becauſe if the Licence were given to him 
o bring on his Wife ard Children, if he died this would not ſerve the Wife; but iſ it were Licence 
0 Him ard bis Wife, if the Husband died it would ſurvive to the Wife; and thereupon the Court or- 
der'd a Repleader. Freem Rep. 450 pl. 913. Paſch. 1647. Anon. | 8 


we” * 


3. In Debt upon Bond for the Payment of Money the gth of Feb. the 
Defendant plead's that he paid it the gib Day of Fan. preceding; and Iſue 
that he did not pay it the ſaid gth Day of Fan. and upon that a Verdict 
for the Plaintift. And now it was moved to plead again; for notwith- 
fanding this Verdict the Plaintiff may be paid after the grh Day of Jan. 
and betore the grh Day of Feb. when the Condition was that the Money 
ſhould be paid, and therefore the Bond perhaps was not torteited, nor 
had che Plaintiff any Title of Action; And it was argued that it was 
an immaterial Iſlue, notwithſtanding it was aided by the Statute. And 
theretore it was order'd they thould plead again. Comyns's Rep. 148. 
pl. 100. Trin. 5 Ann. C. B. Anon. | 1:07 Hoc! LAY 


For more of Amendment and Jeofails in General, ſee other proper 
Titles, and che Pleadings under the ſeveral Titles throughout this 
whole Work. 3 ä . oh 
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4) Amercement. For what Things an Amercement r 


g a Rent diftrainable no Amercement ſhall be in a Leet. 11 This was 
„ 1 # * * . - a - 4 s ©» | - * y i pri- 


82. 20d 1 ** 6 2 His. ir was egen that the Per 7 a Deciner &c. of yay 
7 men ent; but Thirn denied it, and fa ight, where it is and bl he - 
DRE ink 8, P. ched per Gte, ft Rep din e 


*\ 13 


'z ght to pay a Rent to the Leet pro certo Br. Diſtreſi, 
- X ot properly a Rent but a Sum in Groſs) "4 they do? 8. cites 
l 2 if they may be amerced, for this is due and payable at the ebe 
. 13D is part of 
* 13 H. 4. 9.) and S. P. admitted. Fitrh. pl. 57. cites 11 H. 4. 89. S. P. 8 C cited 
| | 5 0 accordingly, 


. 


1 
— , 


4 18 P 
— 2 OOO IN E DRL SE rs ag: CI > © Herne 
aecordirply, rer ur. Mich. 12 Jac. 11 Rep: 34. b. in Godfrey's Caſe. 


of Godfrey v. Rullein. Mich. 8 Jac. 6. R. the S. P. admitted 
mitted, but ſcems to be only a Tranſlation of Yelv. 


* — — * 


Yelv. 186, re 
Brownl. 190. S. C. & 8 . yg 


3. In Aſſiſe it was found that the Plaintiff was ſeiſed and diſiiſed : 
nat of ſo much of the pro as he ſhew'd in the Paal, but A. ore Res 
in View than that of which he was diſſeiſed, and therefore he recover d by 
Award, and was not amerced for the Surpluſage, Quod Nota bene; for 
Diſſeiſin is as Treſpaſs, ſo that if he be guilty of part, and of part 
not, yet the Plaintiff ſhall recover for the Part; Quod Nota. Br. Af: 
ſiſe, pl. 180. cites 12 Aff; 14. ; 
4. Avowry for two Sheep for 2 d. and twelve Oxen for 9d. the 
Detendant was amerced to 23 8. for the Exceſs of the Diſtreſs ; Quod No- 
ra bene. Br. Amercement, pl, 8. Cites 41 E. 3. 26. 
This is 5. The Lord in his Leet may amerce for common Nuſances and the 
AT: like. Br, Leet, pl. 12. cites 32 [12] H. 4.8. 
(12) and ſo the other Editions are. It muſt be for a Thing which is a common Nuſance, or elſe it 
5 Extortion, per Fenner J. to which Periam J. agreed. Godb. 135. pl. 158. Hill. 39 Eliz. cites 11 
+ by | 


But for Suit 6. In Replevin for Suit Real to the Leet a Man ſhall be amerced. Br. 
Service 2 Amercement, pl. 44. cites 12 Hf. 7. 14. 


Tenure 


Man ſhall be diſtrained and not amerced ; Note a Diverſity. Br. Amercement, pl. 44. cites 12 . 
7. 14. pt 11 


7. The Lord may amerce for a common Treſpaſs, or a Treſpaſs done 
in = _ of another, per Gawdy J. Le. 242. in pl. 327. Mich, 32 & 
53}-Chs: IK: a 

8. If a Tenant be amerced, and before it be levied Tenant dies, it is loſt; 
for it is Quaſi Actio Perſonalis Cro. E. 351. pl. 3. Mich. 36 & 3) Eliz, 
B. R. Jackman v. Hoddeſdon. 

9. Lord preſcrib'd, that if Tenant do a Reſcous, or drives his Cattle 
off the Land when the Lord comes to diſtrain, that the Tenant {hall be a- 
merced by the Homage, and that the Lord may diſtrain tor the ſame, 


and Anderſon and Rhodes J. held it a good Cuſtom, and vouch 11 H. 


J. where the Lord had 31. for a Pound Breach. Godb. 135. pl. 158. 
Hill. 39 Eliz. Anon. | 
10. A Reſiant may be amerced for Noz- Attendance at the Leet, he be- 
ing warned, Mo, 88. pl. 221. Paſch. 10 Eliz. Lukin v. Eve. 


See (L) SP. (B ) | What Perſon may be amerc d. [ Infant. | 

1. IN a merit of Partition againſt an Infant, if he pleads wich the 
6,7 ant, And it is found againſt him, he thalt be amerced. 

9 W+ 0 7. an | ; | | 


(C) Amer- 
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Aan thail not be amerced in a Leet for a Treſpaſs to the Lord The Lords 
E bimſelf, for he ſhall not be his own Judge, 12 Þ. 4 8. h. (wn, 
ales it be by Cuſtom. Br. Amercement, pl. 19. cites S. C. Br. Cuſtom, pl. 16- cites 8. C. th 
is ay be good by Cuſtom, eſpecially where the Treſpaſſor pays the Amercement —Br. Leet, pl 
12 cites 8. C. (tho? in the large Edition it is miſprinted (32) for (12)] accordingly, and the Lord's 
ing it is a good Har to him in Trefpaſs tho there no ſuch Cuſtom. 


C) Amercement. a Not for a Wrong to the Lord. 


„ 
TEX 4 
. 


. 
„ 


2 But he may be amerced for Non- payment of Certum Letæ tu de (A pl. 1 
the Lord, he being a Deciner. 13 ID, 4 9. | | 2. S. C. and 


the Notes 
there. 


. N. 
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(D) Amercement affeer d. In what Caſes it ſhall be 
n Meer d. What [it 15. 


7 
1 . 


. 1 N Amercement in Latin is called Miſericordia, becanſe ft s. P by 
-d ought * * — _— and this ought to be moderated wich 4 f 
x Atcermenrt of his Equals, OF otherwaps a Writ de Moderata Mi- enstber! 
ſexicordia lies. Co. Litt. 126. b. $9: ae he 
st: N ence, * 
te an ; * 4 139. a. (c) and that the Word (Affeer) in as much as to ſay in Certi- 


The Writ of Moderata Miſericordia is founded on the Statute of Magna Ch ap. 14. F. N. 
5% — 2ſt. 28. S. P. | . Bi abs: 1 N B. 


2191 


N 
\ 
: 


before this 


amore without reaſonable Cauſe, 
Statute vas, 


that ſeeing the Words of the Statute of Magna Charta were Liber homo non Amercietur &c. it extemoll not 
only to natural and fingnlar Men, but to ſole Bodies politick or corporate, and not to Corporations or Cmpa- 


nel aggregate of mary, as Cities, Boroughs, and Towns. Another Miſchief was, that many Times 


not only. Cities, N and Towns, but private Men alſo were amerced without Cauſe: Laſtly, 
a the ſaid Statute of Magna Charta extended but to him that was Liber Homo. 

For all theſe 3 this Statute provides, viz. that no City, Borough, or Town, nor any Man fhall be 
amerced without reaſonable Cauſe, and according to the Quantity of his Treſpaſs, and upon this Sta- 
tute the Party grieved may have an Attachment without any Prohibition precedent ; for this Act is a Prohi- 
* of kel, and yet the Mirror does take it, that all this was contained in the grand Charter. 2 Inſt. 
1 k | 4 


* 


And according to the Quantity of Treſpaſs, viz. every Freeman ſaving Here Treſ- 
his Freehold, a Merchant ſaving his Merchandize, a Villain ſaving his paſs ſenifies 
Gainare, and that by his or their Peers. LR 


Fault, or De- 
oo BILE f Hault, and ſa 
tis taken in many ancient Records, as talking one Example for many; the Statute that is called Rag- 
8 7 that Juſtices ſhall go thro” the; Land, to enquire, hear, and determine the Plaints and 


erels of Treſpaſſes, as well of the Bailiffs and Miniſters of the King as of others, and of other 
People whatſoever they be, r of Felony &c. which was underſtood as well of outragions 
s as of 1 Manner of Treſpaſs, Contempt, Neglect, Default or Offence to the King or any 
2 170.1 | Ls 7 | 


. Weſt. 1. cap. 18. 3 E. 1. The common Fine and Amercement of the There were 


whole'County in Eyre of the Fuſtices for falſe Fudgment, or other Treſpaſs, % Huch,, 
Hall be a 1 by the ſaid Fuſtices, upon the Oaths of Knights and other N 


. em. T. 3 E. 1. cap. 6. No City, Borough, Town, or Men foal be One auen 


Fe 1. $52. 24 ®, 


g <- 


- - — - — 
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been , honeſt Men,” and nor by Sheriffs and Barretors, as in Times paſt hath le 
A#; it, uſed; and the ſaid Fuſtices ſhall cauſe the Parcels thereof to be eftreate ; 
That this % k xtheguer, and not the whole Sum on! WY 
common naar Ao 2 4 f 
Fine and Amereemtyr before Juſtices in Eyre was promiſcucuſly aſſec'd by the Sheriff and Barretcr, 
ot the County, (tor ſo our Act ſpeaketh) upon the Faultleſs as well as upon the F aulty, and that after 
the Juſtices in Eyre were departed and gone. 2dly, That the ſame was many times by them increaſed 
7 Ther the Parcels: were otherwiſe than they ought to be, ta the Damage of the P ople. - qthly. 
hat the ſaid Amercemerit was paid to the Sheriff and Barretors that could not acquit them, and thc rc... 
fore were often doubly charged. The Remedy by the Body of the Act conſiſteth of two Parts, Firs 
That ſuch Sams, hall, be t, d by the Oarh.of Knights, and other honeſt Men, before the Juſtices in 
Ey re, u ch as ought to pay the ſame. zd ly, That the Juſtices ſhall cauſe the Parcels to be Put in 
their Eſtreats which Mali be deliver d up in the Exchequer, and not the whole Sum. 2 Inſt. 196. 
Here Fine and Amercement are all one; for, as by this Act appsareth, it ought to be affcer'd, which 
a Fine in his proper Senſe ought not, This is Parcel of the Green-Wax ſo call'd, becauſe the Eftreat 
to the Sheriff for levying of them are ſeal d with Green- Wax. This common Amercement was a great 


Grievance to the Peop | 


_—— - 
=. 


— 


— 
— 


te ; for. that the Faultleſs as well as the Faulty were (as hath been ſaid) thereb 
charged, and this was Diſperdere Innocentem cum Delinquente. 2 Joſt, 196, | / 
© +. 4. Aﬀeering is by the Statute of Magna Charta, which wills that 55 
Man be amerced but ſecundum Onantitatem deliffi, which cannot be known 
but by Aﬀeerment. Quod nota. Br. Amercement, pl. 50. cites 10 
H. 6. 7. | END | 
Put where 5. Where an Amercement is in nature of a Fine, there ſhall be no Af. 


an Amerce- ferment; as where it is aſſeſs'd by Stewards in a Leet. Br. Amerce. 


t is pre- 
Tos pt 1 ment, pl. 50. cites 10 H. 6. 7. 


Fury, it ſhall . 
be affeer'd by two Aﬀeerors. Br. Amercement, pl. 50. cites 10H. 6. 4. per Chauntrel, quod non 


negatur. 

6. If a Furor appears, and is adjourn'd _ Pain, and makes Default, 
in this Caſe he being to be fined to the Value of his Land by the Year, 
the Inquiry ſhall be by the orhers of the Jury, becauſe in ſuch Caſe the 
Court cannot know ir. 8 Rep. 4r. a. in a Nota of the Reporter in 

Grieſley's Caſe, ſays that with this accords 4 E. 4. 6. and 9 H. 4. 5. 

The Jury in 7. It a Fury in a Leet taxes an Amercement, it is ſufficient without other 

a Leer muſt Aﬀeerment ; for the Amercement is the Act of. the Court, and the Aﬀeer- 

ameree gon ment is the At of the Jury. 8 Rep. 40. b. inGrieſley's Caſe, in a Nota 

which may of the Reporter, and — that with this accords 8 H. 7. 4. and cites 

be — E. 3. 15. b. Aſtelie's Cafe, 45 E. 3. 29. b. and 27. a. 

— and · therefore theſe Offices muſt not be confounded ; per Hobart Ch. J. Hob, 129. Paſch. 


14 Jac. in pl. 166. f 
An 25 in a Court-Leet for an Offence preſented, need not be affeer d; and Hob. 129. was 
J. Show. 62. Mich. 1 W. & M. in the Caſe of Matthews v. Carey. But the 


denied; per Holt Ch. J. 
Amercement muſt not by the Fury, but by the Judgment of the Gurt, Quod fit in Miſericordia; and 
0 is only mĩnĩ ſterial; for they are to carry the Act of the Court into a Certainty; 


the Part of the ſu 1 
per Raymond Ch. 7 and Jud t accordingly. Gibb. 109. Mich. 3 Geo. 2 B. R Stephens v. Howard. 


Holt ſaid he never und that Caſe in Hobart 129. and that in Caſe of an Amercement in a 
Court-Baron, the certain Sum need not be ſet by the Court, but it is enough if it be aſcertain'd by the 
Affeerors; and Mr. Pingelly ſaid that many Authorities are otherwiſe. 11 Mod: 7 1. pl. 11. Paſch. 5 
Anne, B R. Anon. ä 3 rig e ge | 


8. All Fines in a Leet may be afſeſs'd by the Steward, and all Amerce- 
ments may be aſſeſs d by the Aﬀeerors; per Frowike and Kingſmill ]. 
Kelw. 6s. pl. 5. Trin. 20 H. 7. in a Nota. er 

9. Fines afſeſs'd by the Court ſhall not be affeer d by any others, unleſs 
in Special Caſes, and this not only upon Contempts or Miſdemeanors 
done in Court, but upon Writs of Capias pro Fine, or upon Confeſſions 
&c. 8 Rep. 40. b. 41. a. inGriefley's Caſe, in a Nota of the Reporter, 
cites Trin. 22 H. J. Rot. 510. and Trin. 4 H. 8. Rot. 306. 

| 2 | Ay. | 


4 


10. A 


+; 
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* A Fine impoſed by a Steward of a Court is good enough without 80 


any Affeering, and ſo there is a Diverſity between a Fine and an pl. 173. S. C. 
"Amercement ; for a Fine is always impoſed and afſeſs'd by the Court, & S, 2 


bot an Amercement is aſſeſs d by the Country. Reſolved per tot. Cur. cordingly.— 
＋ Rep. 38. b. Trin. 30 Eliz. C. B. Grieſley's Caſe. * op ch 7 
| 6. 12; 


"= Diverſity taken 11 Rep. 43. b. ſame Diverſity taken per Cur. and ſays that with this accords 
H. 6.12. b. and 10 H. 6. J. a. b 2 9 | 
'.- 40 


I Ar a Court Baron a Tenant was preſented for an Offence, and if be 
Hd not amend it before the next Court, that he ſhall pay ſuch a Pain, and 
"af the next Court it was preſented that he had not amended it, and ſo 
He has incurr'd the Pain, this need not be affeer d; for there is a Diver- 
jy berween an Amercement and a Pain; per Anderſon, quod Wind- 
Ham conceſſit. 1 Le. 203. pl. 282. Paſch. 31 Eliz. C. B. Caſtle v. 
Oldman. | > 
_ 12. A By-Law was made at a Court-Baron, according to the Cuſtom Mo. 95. pl. 
"there uſed, whereby the Penalty of 208. was laid upon every Offender, and 205. Scar- | 
"afterwards at another Court a Tenant is preſented tor a Breach thereof, *. 25 . 
and Ex Gratia Curiæ, the Penalty was aſſeſs'd to 68. 8d. But adjudged ingiy— | 
ill; for that a Penalty certain cannot be affeer'd or alter d. 3 Le. J. pl. Bendl. 159. 


+ Mich. 7 Eliz. C. B. Scarning v. „„ pl. 219. S. C. 
21. Mich. 7 * 5 y 9 is d f 
che Plaintiff. Where a Fine is certain the Ste ward may ſet it, and there can be no Affeerment; per 
Bridgman Ch. J. Cart. 29. Mich, 17 Car. 2. C. B. in Cale of Davis v. Lowden. © 


13. If the Jury amerce to a particular Sum, there is no need of an Af. Error out of 


feerment ; per Holt Ch. J. Show. 62. Mich. 1 W. & M. in Caſe of 1 


Matthews v. Cary. A Jud, * 

| in t, fi 
an Amercement in a Court-Leet. The Defendant made Default of Suit after a general Notice, and hs 
Amercement affeer d Per Holt Ch J. The Jury may amerce in a certain Sum if they will, and then 
there needs not an Affeerment, though the proper Way is Ideo ſit in Miſericordia, and then an Aﬀeerment, 
11 Mod. 15. Paſch. 5 Ann. B. R. Brook v. Haſtler.———1 Salk, 36. Ne 7. Hill: 4 Anne, B. R. S. C. 
that the Defendant was amerced per Cur. and it was objected that the Court ought to impoſe.a Sum cer- 
rain, which is afterwards to be mitigared by Affeerors; but Curia contra, and that the Amercement ought 
to be general, Quod fit in Miſericordia, and that is to be aſcertain'd by Affeerors. 


14 Amercements are to be affeer d, unleſs they are in nature of a Fine, This ſeems 
and then they need not, but where they are di/cretionary ; bur it they are 8 = 
aſcertain'd by Cuſtom, they ought not; 1ſt, becauſe it is in nature of a iq, y © 
"Fine for a Contempt; 2dly, becauſe the Cuſtom has aſcertain'd it; per 3 Hughes, G. 
Juſtices againſt one, who thought the Cuſtom abrogated by 9 Equ. Rep. 
e 14. 8 Mod. 296. Trin. 10 Geo. 1. in the Exchequer, Mor- 
e. = | 
"$6537 TX | HI) | | b | bert Ch. B. 
that all Amercements muſt be affeer d by the Statute of 7 Charta 14. and it is there added, That 
'that was the Opinion of the Court, deliver d by the Ch. B. Gilbert. e 
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(E) By whom it ſhall be ef d. 


br Amerce- 1 F N un Aſliſe, If the Plaintiff does not 
raw po three of the Aſſiſe may be ſworn to a 
cites 8. ſhall do it. 28 Aſl. 26. adjudged. | 


and fays that 
three were 

ſworn to affeer the Amercement, and ſo they did; but that it was not uſual. to do ſo, and therefore 
Quere; but ſays that this was the 3d or 4th Writ. Quod nota. + 


If a Man - 2. I a Man be amerced upon a Nonſuit by the BailiT of an in, 
be no ferjos Courk, this ſhall be atteer'd by his Equals. 2- S. 2. Action 


appear, or any for him, 
er the-Amercement, and 


dhe Jen ſur le Statute 34. 


reatly to orve 

wal. +1 the Court may cauſe the Amercement to be affeer'd immediately in Court by the fame 
Torre 8 Rep. 39. b. in Grieſley's Caſe, cites it as ſo held 18 E. 3. 13. a———s. C. cited according 
y | | 


in Godfrey's Caſe. 11 Rep. 43. b. 


3. 8 E. 1. Rot, Patentium Membrana 28, in Dorſo C. de I. 
Allignatur ad Taxandum per Sacramentum proborum & icgaitum 
hommum de quolibet Hundredo Comitatuum Sonerſet, Dorſet, Ceuon, 
+> Cornubtæ, & etiam Ballivorum Hundredorum, al iorum omniũ 
Amerciamenta ad qnæ homines Comitatuum illorum amerctati 
fuerunt coram Juſtitiarus noſtris de Banco, Annis Regnt noſftri, 
2, 3, 4, 5, E6. et quorum nomina idem Juſtitiaru nouri vobis 
liber abunt, prout hactenus fieri conſuevit, & prout ad opus noſtrum 

magis videritis expedire, & mandatur Vicecomitibus Comitatuum 
* Fol 572 * predictorum quod &c. venire faciant coram vobis Sex probog 


C. | 
Nb Aer 8 4. If a judgment ig revers'd in a Writ of falſe Judgment, and the 


15 88 Fe Suitors amerced, the Juſtices may affeer it. 22 E. 3. 2. 
— 8. C. cited by the r in N Caſe, 8 Rep. 40. b. and ſays, that with this agrees the 


Book of Entries, Tit. Falſe Judgment, pl. 13.—8. P. D. 263. pl. 33. Trin. 9 Eliz. accordingly. 


It is uſed. | 5. 9 H. 3. 14. 2 Freeman fhall be amerced proportionable to his Offence 
to be afſeſs'd % ſaving to him his Contenement a Merchant ſaving to him his Merchas- 


28 dize, and à Villein his Wainage, and none of | the ſaid Amercements all 
Ale, by the be 40 %% d but by the Oaths of one and lawful Men of the Vicinage, 
Oaths of 2 or ris; oh angina | | | 2 | 


3 honeſt Aen. Br. Amercement, pl 65. cites ) H. G. 12. 5 . 6 

This Statute ſeems only an Affirmance of the Common Law. 8 Rep. 39. 40. a. And ſee there the 

Citations out of Glanvile, Fleta and B racton. 2 Inſt. 27. 28. 8. P. nn 
The Word (Free- man) is to be underſtood a Frecholder, as appears by the Words (Salvo Contene- 

mento ſuo) and extends as well to ſole Cnporationt as Biſhops &c. as to Lay-Men but not to Corporations 

aggregate of many. Nor is the Word (Free- man) intended of Officers or Miniſters of Fuſtice. Aud this 
ct extends to Amercements and not to Fines impoſed by any Court of Juſtice 8. P. 8 Rep. 39 b. 

in Griefley's Caſe. | 


If a Lord of Earls and Barons ſhall not be amerced but by their Peers, and no Man 


Parl —— the Church ſhall be amerced but according to their lay Tenements and the 
— Duantity of bis Offence. We; | | 


ance, or if | | ; 
he be a Duke, he ſhall be amerced to 10 l. and an * Earl to 51. et qui Minus Minus, per Littleton. Br. 


Nonſuit, pl. 62. cites 19 E. 4. 9. Br. Amercement, pl. 47. cites S. C. bus Brook ſays, Quere if an 
Earl be not 10 Marks, for it ſeems that the meaneſt, as Baron, ſhall be amerced 100 s. 

S8. P. becauſe he is a Peer of the Realm. Br. Amercement, pl. 23. cites 38 E. 3.31. 

Every Amercement apon 4 Baron ſhall be 100 8. per Paſton, & non negatur. Br. Amercement, pl, 


2. cites 9 H. 6.2. 
A 
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Amercement. 
N of ſhall be amerced to 100 5. becauſe he is a Peer of the Realm. Br, Amercement, pl. 48- 


tes 21 E. 4. 77- | 
ho" this Statute be in the Negative, yet long Uſage has prevailed againſt it, for the Amercement of 
che Nobility is reduced to a Certainty, viz. a Duke 10 l. an Earl 51. a Biſhop who hath a Barony 
ec. In the Mirror it is ſaid that the Amercement of an Earl was 1001. and of a Baron 100. Mar 
2 Int. 28.—8 Rep. 40. a. S. P. accordingly. . 
Anciently according to this Statute the Counties (viz. Earldoms) and Baronies, were affecr'd by their 
Peet 1d Parliament. Gilb. Hift, View of Excheq. 81. and fays, that he conceives Eftreats of ſuch 
Miſericordia's were ſent to the Clerk of the Parliament, but by an Order of the Houſe of Lords theſe 
Attercemetits were reduced to a Certainty, that of a Duke to 101. and Earl 5 l. and a Baron and Bi- 
ſhop 5 Marks, ſo that by that Order Amercements becoming certain there was no Occaſion of ſending 

to the Houſe of Lords as they did formerly. | 

"Ifis mid, that a Bijbop ſhall be amerced for an Eſcape 100 l. A Goaler ſhall be amerced for a neg- 
ligent Eſcape of a Felon attaint 100 l. and of a Felon indicted only 5 J. 2 Inſt. 28. 

If a Noble man and a common Perſon jein in an Action, and become Nonſuit, they ſhall be ſeverally a- 
werced, viz. the Nobleman at 100 s. and the common Perſon according to the Statute, therefore when 
a Nobleman is Plaintiff ir is politick rather to diſcontinue the Action than be Nonſuit. 2 Inſt. 28. 


a__— 


6, If the Steward affecrs an Amercement upon Preſentment of the Fury, 
it is wo, and does not bind. 8 Rep. 40. b. in Grieſley's Caſe, in a No- 
ta of the Reporter, cites 45 E. 3. 27. | 

J. Writ of Right againſt the Earl of Northumberland after Iſſue joined 

the mere Right, after Battail joined the Tenant made Default, and 
julgment final was given, and he was amerced ; but becauſe he was a 
er of the Realm, he was awarded to be afſeſs'd by his Peers according 
o the Form of the Stature of Magna Charta, cap. 14. Quod Nota. 
And fo fee that after the Amercement awarded the Amercement ſhall be 
aſſeſs d. Br. Amercement, pl. 33. cites 1 H. 6. 7. 

g. Amercement 4% in Bank tor Nonſuit or the like, ſhall be af- 
ſeer'd after before the Fuſtices of Aſiſe in the County where it ariſes. Br. 
Amercement, pl. 50. cites 10 H. 6. J. per Chauntrell, & non negatur. 

9. Amercement in a Leet preſented by the Fury ſhall be affeer d by two Kelw. 65. 


Aﬀeerors. Br. Amercement, pl. 50. cites 10 H. 6. J. per Chauntrell, =. pl. 5. 
Trin, 20 H. 
& non negatur. =. S. F. by 


>. Frowike 
Ch. J. and Kingſmill. 


10, Contra of Amercement aſſeſs'd by the Steward in a Leet by the beſt 
_ for this is in Nature of a Fine. Br. Amercemenr, pl. 50. cites 
10 H. 6. 7. 

11. There is a Diverſity between Amercements in Actions Real or Per- 
ſeua of the Demandant or Tenant &c. or upon Preſentment or InditFment 
16 ſar not repairing a Bridge or Highway &c. and the like; for ſuch 
Amercements according to the Stat. Magna Charta, and Weſtm. 1. 18. 
ought to be affeer'd per Pares; but Amercements of: Perſons having Ad- 
miniffration of Fuſtice, or of any Officer or Miniſter that bas Execution of 
Erits Ec. of the King; for ö Amercements ſhall be affeer d by the 
Juſtices or Judges of che Court where the Cauſe depends. 9 Rep. 40. 4. 
n Griefley's Caſe, in a Nota of the Reporter, which ſee there Wich his 

12, If the Sheriff returns Cepi Corpus, and has not the Body at the & if a + 
Day, the Entry is Ideo &c. in Miſericordia, and it ſhall be affeer'd by ” 2 a 
the!Jaſtices. | 8 Rep. 40. b. in Grieſly's Caſe, by the Reporter, and ri ef N 
Mus chat wich chi accords the Book of Entries, Tit. Capias 19, 20. cord to bs. 
1 . i 303 eee eee no e tr. executed, 
Peg breve. Ibid. cites Tit. Record 2 — o of a Habeas Crus directed to a She- 
, BS 420 5 1 
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13. If Demandant or Plaintiff is nonſuited, or Fuggment given again 
the Tenant. or Deſendagt, or againſt the Bail for: Non-apprarance,of- the 
Principal, or againſt the Plaintiff for not proſecuting, or pro falſo C amore 
&c. the Award is, that he be in Miſericordia generally, without raxing 


Or 
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424 Amercement. 

or aſſeſſing any Sum certain, and in C. B. the Clerk of the Warrants 

makes the Eſtreats of thoſe Amercements, and delivers them to the Clerk 

F, N. B. gf Affiſe in every Circuit to deliver them to the “ Coroners of the ſeveral 
15-(DUS) Counties to affeer, and ſuch Aſſeſſments by them have been deem'd à Com. 
pliance with the Statute of Magna Charta, viz. That none of the ſaid 
Amercements be aſſeſſed but by the Oaths of honeſt and lawtul Men of 
the Vicinage; and the Coroners being elected by the whole County were 
thought the moſt indifferent. 8 Rep. 39 b. per Cur. Trin. 30 Eliz. C. B. 
in Grieſley's Caſe. eden, 
A Difference 14. It is the common Courſe throughout the Realm, that the Amerce- 
was taken ments are aſſeſs'd by the Steward in a Court Baron; per Cur. refoly'g. 
Arg: be- Co. E. 748. pl. 1. Paſch. 42 Eliz. B. R. in Caſe of Rowleſton v. Alman. 


tween a 
Thing done * IG : 
In the Court, and a Abr Out of the Court; that as for, a Thing done In the Court, the Steward 
ought to amerce the Party, but for a ing done Out of the Court the Amercement ought to be by the 
Homage ; but it was anſwered of the other Side, and ſaid, that of Things done Out of Court the Amer. 
cement ought to be by the Steward, but affeer d by the Homagers or Afﬀerors, but that 22 E. 3. St 
Quintin's Caſe is, that for Things done in * View of the Steward, he ought to impoſe it, and alſo to affeer 
it. 2 Roll Rep. 3, 4. 

* S. P. ofa 'F hs by Anderſon Ch. J. Cro. E. 241. in pl. 2. 


15. A common Baker was amerced in a Leet for ſelling Bread againſt the 
Aſfize. Per Hobart, they muſt amerce 10 4 certain Sum, which may be 
mitigated and affeer d by others. Hob. 129. pl. 166. Paſch. 14 Jac. in 
Caſe of Wilton v. Harding ham. 

16. In Debt for an Amercement in a Leet it was ſhewn, that it was af- 
feered by all the Jurors to 406. Upon Demurrer it was objected, that 
the Affeerment ought to be by Officers elected by the Steward, and not by the 
Fury, and they have a ſpecial Oath to this 1 and judgment for 
the Deſendant. 3 Lev. 206. Mich. 36 Car. 2. C. B. Evelin v. Davis. 


mn 


po EE 


- (E. 2) Aﬀeerment. Pleadings &c. 


1. Nan Avowry for an Amercement in a Leet, the Defendant alleges 
Preſcription in the Uſe of this aſſeſſing by the Affeerors. Kelw. 
8 65. a. pl. 5. Trin. 20 H. J. Anon. per Frowike Ch. J. and Kingſmill. 
In Debt for 2. In Treſpaſs of taking a Horſe &c. if the Defendant jaſtiſies for an 
an Amerce- Amercement in a Court Lea, and that it was affeer'd by 2 Affeerors to ſo 
2 ms much, and that he 8 of a Precept diftrain'd the Horſe within 
Defendant the Precinct of the Leet, he ought to expreſs the Names of the Aſfeerors. 
demarr'd, Per Car. Kelw. 66. a. pl. 8. Trin. 20 H. J. Anon. 
ne it N — pp q 8: ks 4 

was ſaid it was affeer d, but not ſaid by «whom, nor ad eandem Guriam, which per Cur. is ill; and Judg- 
ment for the Defendant. 3 Keb. 362. pl. 42. Mich. 26 Car. 2. B. R. Cutler v. Creſwick. X 


3. Second Deliverance upon a Diſtreſs taken for an Amerciament in 2 
Court Leer, the Parties were at Iſſue if C. and D. were Aﬀeerors of it 
Court aforeſaid. Upon Exception taken, the Court were of Opinion that 
it ſhould be tried by rhe Record, becauſe a Leet is a Court of Record 

_ Cro. E. 860. 4 33. Mich. 43 & 44 Eliz. C. B. Monnop v. Thomas. 
4. In Treſpaſs of taking Goods, the Defendant juſtified for ſeve al A- 

mercements aſſeſſed in a Court Baron, but did not ſbem any Afﬀeerm!, 
and upon the firſt Argument it was adjudg'd for the Plaintiff per tor 
Cur, for this Cauſe. 3 Ley. 19. Paſch. 33 Car. 2. C. B. Conyers“ 


Franke. | 8 | 
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FN an Accaioc againſt him who'recover'd in the firſt Action, if the 
latntiff recovers the Defendant ſhall be amerced. 

80] If a Man recovers in an Aſſiſe, and dies, and his Wife is 
exdowed, if in an Attaint againſt the Wite he recovers, the Wite 
ſhall be amerced. 40 Aff, 20. ddjudged. 


He who brings Scire Facias, Quid juris clamat &c. upon Matter of 
Record ſhall not ind Pledges ; tor he ſhall not be amerced if he be non- 
ſaited ; Per Forreſcue. Br. Amercement, pl. 49. cites 18 H. 6. and 
Fitah. Pledges r. 

I all Actions Perſonal, as Debt, Detinue and the like, without 
Force or Diſceit to the Court, and in all Actions comprehending Force 
or Diſceir to the Court of Record, it the Plaintiff is barr'd, or nonſuited, 
or the Writ abates tor Default in Matter or Form, he ſhall be amerced 
only and nor fined. 8 Rep. 61. a. Mich. 6 Jac. in Beecher's Caſe. | 
z. And in the fame Actions which are without Force or Fraud to the 


Gum, the Defendant ſhall be amerced. Ibid. 


- 
of 


; (F) [Amercement.] In what Aclious. 


1 
* * 
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o (G) | By zwhozz Amercements may be. { And How. ] 


DDE Juftices in a Special Aſſiſe amerce the Sheriff, if he does not 
return the Alfiſe. 7 I, 6. 13. | | 
2. Marlb. 52 H. 3.cap. 18. No Eſcheator, Commiſſipxer, or Fuſtice aſ= The MI. 


fign'd to take Afiſes, or to hear or determine Matters, ſhall have Power 10 : _ —.— 
amerce for Default of common Summons, — 2 
the Eſchea- 


iff, Coroner, Special Juſtices of Aſſiſe, and Juſtices of Oyer and Terminer, in ſpecial Caſes (whom 
Britton call Simple Inquirors) would upon the common Summons amerce ſu h as made Default, Now 
1 takes away their Power to amerce, Nullus &c. habeat Poteſtatem amerciandi pro defalta. 
Inſt. 136. | 
But this extended not to Sheriffs in their Tourns, nor to Stewards in Lects, notwithſtanding that 
they be Inquirors, for that they deal with common Nuſances, or Matters concerning the Publick, and 
not in private Cauſes, and therefore are not reſtrain'd by this Statute. 2 Inſt. 136. 


een. 9 rann , 8 | 

But the Chief Fuſtices, or the Fuſtices in Eyre in their Circuit. Ih hs 
* | f 

1 11 10 Aſſiſes, whoſe Authority increaſing by divers Acts of Parliament, and coming twice every 
where the Juſtices in Eyre came but from 4 Years to 7 Years, and the Authority of Juſtices in 

Eyre by little and little vaniſh'd. So as if any Amercement is to be made for Default upon common 

Summons, upon due Certificate made thereof to the Juſtices of Aſſiſe (here call'd Capitales Juſticiarii, 

f 2 chat Special Juſtices of Aſſiſe were named before) they may amerce upon ſuch Defaults, but 

the Eſcheator dealing Virtute Officii, did after this Statute certify, the Defaults into the Exchequer, 

| is the Amercement impoſed ; which is worthy of Obſervation. And this Expoſition agreeth 


6 there was 8 
'vith Britton, who wrote ſoon after this Statute. 2 Inſt. 136. 


3. Amerciaments in Banco, and in all other Courts ſhall be aſſeſſed Ibid pl 65. 

Per pars ſuos. Br. Amerciament, pl. 25. cites ) H. 6. 12. cites & C 

4 In Treſpaſs &c: the Deſendant jaſtiſed the Taking &c. for that at Jo. 300. pl. 

the Sherif 25 we the&Plaintiff was amerced for not appearing there, being 3: 2d rg 51 

duly ſummon'd, and thereupon he was amerced by the Jurys which was JP. 

alleer'd by 4 of the Jurors to 40 s. and certified to che next _ 1 
4 {ons 
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the Amerce- merciament ought to have been aſſeſſed by. che Court, and not by the 


ment is by 2 2 rt 
him, and the Jury, as the Defendant had pleaded, becauſe it is a judicial Act. A 
mts F 8 for the Plaidt. Nero. (= 275. pl. 13. Mich. 8 Car. B, 2 


fecrors. 


only Af- Grithth v. Biddle. 
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(H) In what Caſes. 
18 a Fotimedon, or other Arion, if the Tenant comes the firlt Day 
and renders the Land, he ſhall not be amerced. $ G. 2. Amerce: 
-7 % by. adzudgey. 1 E. 3. 11. in a Yarranty of Charters. Co. 
+ 120, 

2. In Dower, if the Tenant renders to the Demandant her Dawer 
after he hath taken a Day Prece partium, he ſhall be amerced, tho' this 
22 by the Aſſent of the Oemandant, 18 E. 3. 39. adjudg d; 

3. [So] In Oower, ik the Tenant atter he is eſſoign'd renderg 
Dower, and avers that he hath always been ready c. tie Cenant 

ſhall not be in Miſericordia. 22 E. 3. 2. 
Nor the Demandant in this Caſe, 22 E. 3. 2. 
Br. Ameree- In Detinue for a Box of Charters by the Heir upon the Delivery 
ment, pl. 22. of bis Father, if the Demandant comes the firſt Day, and ſays chat he 
cites = 5 hath been always ready to tender them, and yet ts, if the Plaintiſt 
accordingiy. does not traverſe this, the Detendant ſhall not be aͤmerced. 38 E. 3. 


ODetinue of 5 
40 Charters, 20. adjudged. 


The Defen- 5 | 
dant-denied 29, and confeſs'd 11, and therefore was amerced, and they were at Iſſue for the reſt. Quad 


nota, Br. Amercement, pl. 20. cites 38 E. 3. 3. 


5. In a Writ of Dower, if the Tenant vouches the Heir of the Ba- 
ron, ant Wende demands the Lien, and upon this the V ouchee 
enters into Warranty, as he who hath nothing by Deſcent &C, und the 
Tenant ſays that he Aſſets by Deſcent, upon which Judgment 1s 
given that the Demandant ſhall recover againſt the Tenant ec. the 

ouchee ſhall be tn Milericordia, the he duch not counterplead the 
Warranty. 16 E. 3. Amercement 14. adjudged, | 

6. In u Cui in Vita, if the Tenant vouches, and the Vouchee comes 
the firſt Day of the Summons and readers, pet he ſhall be amerced ; for 
when the der is not at the firſt Day of che Original, an Ajnerce- 
ment is due ta the Ring. 14 E. 3. Amercement 16, adjudged. 

J. In an Account as Receiver Of 10 l. if the Defendant pleads Never 
his Receiver ęc. and this is found againſt him, dy which he is adjudg' d 
to account, and aſter he comes and tenders the 10 l. and ſwears tipon a 
Book, that after the Time that the were deliver'd to him 
he could not find any Thing to buy for Profit, this ſhall be a good Dil 
charge of the Defendant, and he chall not be amerced; nor the Plain 
tiff neither. 46 E. 3. dccompt RN by 

8. [So] In an Account, if the comes the firſt Day and 
tenders the Money, and the Plaintiff accepts it, neither of them ſhall be 


22 g 
4, ' 
Cad þ.! 


9. It 


ri is the--- Seffions and there confirm'd, whereupon the Steward made a — 
Judge and to him to levy it. Adjudg'd per tor. Cur. upon Demurrer that the A. 


Amercement. 


1-9: Jt a Writ of Debt, if the Deſendant comes the firſt Day and 
bei by Attorney, and makes Defence, ſtllicet, Defendir vim & inju- Fol. 213- 
uam quando gt. and after the Attorney pleads Non ſum Informatus, gg Debt = 
any theteupon Judgment ts given againſt him, and that the Defen- Defendanr 
pant Ve in Yilertcordia, this Amercement is well afſels'd ; for when aypear'd the 
comes the firſt Day, it he will ſave his Amercement, he oughe to fri Day of 
render che Action tu the Plaintiff, and not make Defence, as he hath . 2 
done here. Mich. 4 Jac. B. N. between Habberlye and Lewis, ad⸗ afterwards 
judged in a Writ of Error; but Mich. 3 Car, B. B. between the PlaintiF 
Barecroft and Rookes, QDJUDgen Contra in a Writ of Error upon a N 
Judgment in Banco, but this was not moved, Jntratur Trin, 9 ran 


Car: Rot. 664. but there he came the firſt Day by Summons. bur that the 
| | | ndant 
non fit in Miſericordia, becauſe he came at the firſt Summons ; but where the Defendant 4 — come 
the firſt Day but by meſne Proceſs, there the Judgment is that fic in Miſericordia, Yelv. 108. 
Mich, 5 Jac. B. R. Diſmo v. Sherley. 

£ 1 5 5 


10, So in a Mrit of Debt, if the Defendant comes the firſt Day, and 
imparts till che next Term, and then Judgment ts given upon Mon 
um Intormatus, the Detendant (hall be amerced. Y. 10 Jac, B. B. 
between Dame Sarcy and Vawtirey, adjudged, quod capiatur; but it 
gems.as if this was miſtaken. 
I. In an action of Debt the Deſendant comes the firſt Day by At- 
eorvey, and ſays that Non eſt Intormatus, and thereupon Judgment 
given, the Judgment ſhall be againſt the Oetendant for the Oebt, 
amages, and Coffs; but niht in Milertcordia quta venit primo Die 
per Summonitionem gc. Pich. 9 Car. B. R. between Barecroft aud 
Rookes, QDJUDgeD in a Writ of Error upon a Judgment in Banco, 
became this is all one, as to the Plaintiff, as tf he had confeſs'd the 


* 


Action ; for he is not more 7 7 by this, and this is the Catiſe of 
the CMomon Pleas in fuch Cates, Jutratur Trin. 9 Car. 
12. J 'a Replevin, if the Iſſue be whether the Place be Hors de 2 Iaſt 194- 
fon Fee, and this is found tor the Plaintiff, pet the Avowant ſhall not 05. 5. F. 
beamerced, becauſe the Action ts not founded upon the Statute that that he ſhall 


wis that none ſhail diſtrain out of his Fee, a8 E. 3. Amercement mcs 4 
** er Neri. 
4 0 arid, 


but be muft have an Action upon that Statute.__—s Rep: 60. b. in Beecher's Caſe, it is held that 
the Party diftrain'd in the Highway cannot plead it in Bar of the Avowry, but thall be driven to his 
Aion upon the Starute, in which the King ſhall have his Fine. | | 


23. In an Attion of Debt upon a Bill, and pon; an Emiſſet, if the 5. C cited 
N nt as to the Bill pleads Non eſt Factum, and as to the Emi et by Roll Ch. 
Non 


eber, and boch are found against him, and Judgment given J, 304.15 
ought to be given Quod eſt in ricordfa, as te ndged, d 
Abe CTrin. 11 Ca. B. N. between Eon beau and Bb that Judg- 


che Defendant quod capiatur for ng his Deed, pet been ad 


| wn | I. and a. Judgment given im the Marlhalſea reverſey accord: verſed ac- 

n brit of Error, becauſe the Judgment was not That he cording'y.. 

Wp-be-in-Viſericordis for this. Intratur P. 10. Rot, 876. =E 
14. If Nuſance be found to be done in the Time of the Defendant, he But if it 
fall de ouſted b the Sheriff, and the Defendant amerced. Br. Amerce- % 7 
ment, pl. 66, cires 3 E. 3. Itinere Nottingham. Feoffor or Au- 

% | | | ceſlor, there 

Nuſance ſhall be ouſted, ut ſupra, without Amercement ; for he who is not Party to the Writ cannoy 
beamerced, Ib. BY | 


. 
- * 
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15. In 
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15. In Afiſe in B. R. the Plaintiff was efſoign'd ſo near the End of thy 
Term, that Day could nat be given in the ſame Term, and the Court was 10 
be removed, and Adjournment cannot be into another County, therefore the 
Tenant went quit without amercing the Plaintiff. Quod nota bene. Br. 
Amercement, pl. 36. cites 12 Aff, 27. 

And that _ 16, Upon Diſcontiuuante in Real or Perſonal Action, the Demandant or 


= 4 is Plaintiff ſhall not be amerced; for it is the Act of the Court. 8 Rep. 
at 05, 6-0 cires 33 E. 3. 31.-4. 


ſon the ſame, | : 
when the Court is oufted of Furiſdiflion, Ibid. cites 38 E. 3. J. 


17. In all Caſes where the Detnandant or Plaintiff is barr'd, the Judg- 
ment is Quod Nil capiat &e. fed fir in Miſericordia pro falſo Clamore 
inde &c. 8 Rep: 61. b. in Beecher's Caſe. 

18. Note, where a Man is awarded to Priſon, there he ſhall not be 


— amerced. Br. Amercement, pl. 56. cites 11 H. 4. 55. 


fined he ſhall not be amerced. Ibid. 


19. Where a Man denies his own Deed which is found again}? him ly 
Verdi}, he ſhall make Fine and ſhall be impriſon'd. So 1t he pleads 
Falſe Deed or Releaſe; Bur it he confeſſes the Matter before Verditt ſo that 
Fudgment is had upon his Confeſſion, in this Cale he thall not be amerced, 
and thall not make Fine, nor he ſhall not be impriſon d. Aud fo ſee that 
in ſome Caſe a Mans Confeſſion ſhall not be ſo ſtrong againit a Man as 
Verdict. Nota. Br. Confeſſion, pl. 3. cites 33 H. 6. 54. 

20. Decem tales return a, and the Plaintiff recover'd, and no Manu- 
captores lp hey return'd, and the Defendant brought Writ ot Error. 


Per Choke, the Fury ſhall not be amerced upon the Decem tales, there- 
fore they need not return Manucaptores any more than in Venire Facias 
upon the Habeas Corpora they ſhall be amerced, therefore there ſhall be 
Manucaptores Juratorum rerurn'd But per Littleton and Comberlord 
Prothonotary, they ſhall be amerced as well as in the Habeas Corpora. 
Choke ſaid that then oughr the Manucaptores to be return'd. Br. A- 

a mercement, pl. 30. cites 9 E. + I4. 
Dower a- 21. In all Adtions Real or js EN] not containing any Force or Diſceit 
5270 56, to the Court, if the Tenant or Defendant comes at the firft Day and renders 
© * the Thing in Demand, he ſhall not be amerced, becauſe he does what the 


the one 


pleaded in King commands by his Writ ; tor where the Writ is Præcipe quod red- 
Bar, upon dat &c. this in Judgment of Law is, that he render it at the Return of 


2 the Writ in Court, and not en Pais. 8 Rep. 61. b. in Beecher's Caſe, and 


and the obe cites it as refolv'd z Rep. 49. a. Mich. 39 & 40 Eliz. B. R. Vaughan's 
pleaded that Caſe. | he” þ 

tbe Deman- | 

dant detain d from her a certain Hamper of Evidences concerning her Land deſcended &c. and in Caſe 
ſhe wwill deliver it, ſhe is ready to render Dower. And the Demandant ſaid, that ſbe is and at all Times has 
been ready to render the Hamper, by which the Demandant bad Judgment to recover Dower againſt 
her, and neither of them was amerced. Quod nota. Br. Amercement, pl. 24. cites 21 E. 3. 9, 
Judgment was given in a Writ of Partition. It was aſſign'd for Error inter al“ that the Defendants 
came and confeſſed the Partitions, notwithſtanding which it was awarded that they ſhould be in Miſc- 
ricordia, which ſhould not be in this Action where there is no Tort objected againſt them, and they con- 
feſs the Aion. The Court held that if the Defendants came in upon the firſt Summons, and ſuch Judg- 
ment he given, it is erroneous ; but it was alleged they came in upon the Pone, and then it is good. Cro 
E. 64. pl. 10. Mich. 29 & 30 Eliz. B. R. Yate & al' v. Windham, —Yelv. 2. Yatev. .... . C. 
But S. P. does not appear. 1 180 | n , 


Mo. 394. pl. 22. In a Writ of Entry in the ©uibus brought in Wales, the Defen- 


511. Hawle dant pleaded Non diſſei/fvit, and then came the general Pardon of 35 Eli. 


8 Me. I. by which all Fines, Amerciaments, and Contempts are pardon'd Judgment 


Court in- Was given againſf the Deſendant; Sed non in Miſericordia quia pardona- 
R tur. 


> Sabi ² ²-RA ¹¹e. ˙ . we elec 


I—. 


nnn 
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6 


car, It was aſſign'd for Error that Defendant ought to have been clincd ac- 
amerced, becauſe the general Pardon did nor diſcharge the Amerciament. Jen 
Reſolved that Judgment be affirm*d, and that the original Cauſe of the 51... SC 
Amerciament was che Tort and Contempt that he did not render the adjudg'd and 
Land to the Demandant, and the original Cauſe being pardon'd the A- affirm d in 
Mmercement is ue pardon'd alſo. 5 Rep. 49. Mich. 39 & 40 8 
Eliz. B. R. Vaughan's Cale. x26. b. S. P. 


23. If a Man be convicted before the Sheriff” in Recaption he ſhall be a- es a 
merced. Br. Amercement, pl. 51. cites F. N. B. 94. err 
convicted before the Juſtices in ſuch Writ, he ſhall be fined and not amerced.— 11 Rep. 43. b. (h) 
cites S. C. and S. P. of Recaprion before the Juſtices, and adds viz, in a Court of Record, and ſays that 
with this accords 9 H. 5. 1. b ——S, P. 8 Rep. 41. a. in Grietley's Caſe, in a Nota of the Reporter 
cites F. N. B. 73. (D) 


: 24. In Caſe of a Retraxit the Plaintiſt ought to be amerced ; for this The Judg- 
is a ftronger Cale than a Nonſuit, as being a voluntary Acknowledg- wens in, 


ment chat he has no Cauſe ot Action. 8 Rep. 59. a. Mich. 6 Jac. in the Quod *-: 
Exchequer in Beecher's Caſe. plat per 
V Breve ſuum 


præd' fed fir in Miſericordia pro falſo Clamore &c. 8 Rep. 62. b. in Beecher's Caſe. 


N 
1983 4 


25. In all Writs of Precipe quod reddat, as Writ of Right, Formedon, So in all 


4 a . . wo i the ſaid 
Onda 3 ot Eſtovers, Common &c. or Præcipe quod faciat, as Writ Writs of 


ot Cuſtoms and Services &c. it the Demandant is barr'd or nouſuited, or if Præcipe if 
his Mrit abates, becauſe it is vitious in Matter or Form the Demandant Judgment 


ſhall be amerced. 8 Rep. 60. b. in Beecher's Caſe. is given — 
Tenant he ſhall be amerced. 8 Rep. 60. b. in Beecher's Cale. 4 


26. Debt was brought againſt N. an Executor, who came in and Lev. 286. 


pleaded Plene Adminiſtravit. The Plaintiff” confeſſed the Plea and prayed — Cond 


Judgment of Aſſets Quando acciderint, The Judgment was in Miſericor- took the Ex- 
dia, and the Court doubted at firſt whether it was erroneous for that ception to 


Cauſe, But becauſe it appear'd that the Executor did not come in Primo die the Miſeri- 


they affirm'd che Judgment notwithſtanding. Vent. 94. 96. Trin. 22 cordia, be- 
Car. 2. B. Noell v. Nelſon. 1 


; not delay'd, 
the Phea being a Gonfefſion of the Action; but the others held that ir is not a direct Confeſſion, but 4 
un Admittance of the Debt, and it was after Imparlance, and they affirm'd the Judgment —— Sid. 448. 
pl. 11. S. C. ard as to the Exception taken b Twiſden J. it, was anſwer d that the mans is well be- 
1 P's is according to the Entries and Bergman's Caſe, which was as Here. 2 Saund. 226. 
8 C. 1 5 Judgment was affirm'd as to this Point upon a Precedent read of a Judgment accordingly in 
Mary pt Caſe ; and that upon arguing this Caſe in the Houſe of Lords, where Vaughan Ch. J. 
ſupplied the Place of the Ld. Keeper, it was urged that by what appears by the Record, the Defendant 
'Pleaded the very Day of the Declaration; to which Vaughan anſwer'd that then it ſhould be enter d 
ey vererunt primo die, and for want of ſuch Entry it ſhall not be intended that he pleaded the firſt 
y, and therefore ſhall be amerced for the Delay, and that Judgment was affirmed by the Houſe of 
Lords. But the Reporter ſays, that the Opinion of Vaughan ſeems to him not to be Law; for in a 
| Impedit, if the Biſhop imparles and after pleads that he claims nothing but as Ordinary, 
reupon the Plaintiff has Judgment againſt him, yet the Biſhop ſhall not be amerced becauſe he ex- 
Dees himſelf of Tort, tho” he had delayed the Plaintiff, which he takes to be a Caſe in Point. 

Hat there is a Note in the Marg. of 2 Saund. 227. that Cro. 93. and Hob 200 is againſt this Opinion of 
Saunders; And 1 D. 461. Amerciament (H) pl. 17 makes a Quzre of Saunders's Opinion, and ſays he 
takes the Law to be otherwiſe, and cites Cro J. 63. and Hob. 200. eb ry | N 
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11 d dana. < | * 
1. IIa perit abates by che Act of God, the Plaintiff or 7 

1 ſhall not be amerced. Co. Lit. 127. Demandant 

2. S0 tf a Mrit abates without any Default of the Plaintiff he ſhall 


not be amercen. Co. Lit. 127. | 
Br.Amerce- 3. In an Action brought by two, if the Writ abates by we 


ment, pl 12 Death of one of them, the other ſhall not be amerced : becauſe it is 


Cites S. C. & | 
S.P.in a Dp the At of God without the Oefault of the Party. *43 All. 18. ay- 
. Judged. 48 E. 3. 23. Co. Lit. 127. [ 9. 43 18. ad 


Chartz,— 
Firzh. Amercement, pl. 13. cites S. C. accordingly ——8 Rep. 60. b. 8. P. 
Cafe, and cites S. C. and 46 E 3. tit. Account 40. 5 E. 3. 3. 22 H. 6. 7. 3 


Aſſ. 14 
* This ſeems to be miſprinted ; for I do not obſerve S. P. there. 


accordingly in Beecher'; 
8 E. 3. 31. 7H. 6. 36. 1 


Be. Athe tow. | in N it i 
4. If two join in a Perſonal Action, and one in Nonſuit, which in 
ment, pl. S. Lam in the Nonſuit of the other, yet the other ſhall not ve amerced. 


8. F. i pecaule this is not his Fault. 47 All, 3. adjudged, 


Champerty. 
———8 Rep. 61. a. S. P. in Beecher's Caſe. 


BEE » Jn Treſpaſs for taking his Corn, if upon the leading the Right 
of the Tithes comes in Queſtion, by which the Writ abates, pet tte 
3 5 et 2 amerced, becauſe there is not any Detault in 

m. 3 + 3- O. 0. ; 
AL) 6. Ita Writ abates by the Act of the Plaintiff or Demandant, Or 
Fol. 214. for * Matter of Form, the laintiff or Demandant ſhall be amerced. 


r Co. Lit. 127. 


Rep. 61. b. Inn 1 
in Res Caſe accordingly, be it in Writ Real or Perſonal, | 

Debt by Bill, which was that A. B. petit 100, Marks, eo quod difendens recognovit ſe debere 100 | 
pred” where Libras was not expreſſed before, and therefore was Abate ted, and the Plaiutiff ſhall be amerced 
for ill Bill, which abated. Br. Amercement, pl. 26. cites 7 H. 6. 36. | 


To all %. J. If a Writ, which is grounded upon a Record, abates, the Plain. 
£4! Proceſs, tiff ſhall not be amerced, Fitzh. Amevcement 8. 

abates, the Plaintiff ſhall not be amerced ; becauſe the Proceſs is founded upon a Judgment, and Re- 
cord. 8 Rep. 61. a in Beecher's Caſe, cites 11 H. 4. 55. b. in Quid Juris clamar, Scire Facias &c 
21 E. 3. 23. 9 E. 3. 32. in per quæ Servitia. 18 H. 6. Tit. Pledges 1. 


Quid Juris 8. As ifa aid Joris clabvar ahates ſtep, the Diatntif wal not be amer 
Pran , ed, beca ounded upon a;Aecord, RY ry 
Een e, 9. Solf K Scire E. abates, the Plammtiff ſhall not be amerced. 
wits to" 44 ED, 3, Amercement 3, 4: E. 5. therenecordingly. 

Baron, be- 10, A a Scire Factas to execute à Fine abates by che Plea of Once 
_ the executed in his Anceſtor, the Plaintiff ſhall be amerced. 30 Ed. 
levied ro 3. 27. b. adjudged, but Quere. We bo 


her when 5 
ſhe was ſole, and therefore the Writ was abated; Quod Nota; and there it was agreed, that in this 
Action, and in Scire Facias, if the Plaintiff be nonſuited, the Plaintiff ſhall not be amerced, br. 


Quid Juris clamat, pl. 23. cites 11 H. 4. 7. 


11. Avowry for Rent, and Return was awarded, by which the bee: 


dadt ſued Scire Facias upon this Judgment to have Execution of the Rent, 


where no Judgment was given of it, but to have Return, and the * 
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bated without amercing the Plaintiff; Quære Cauſam, whether 
— it was a Judicial Mrit, or becauſe it was abated by the Law. Br. 
cement, pl. 57. cites 21 E. 3. 23. a 1 

* 9 an Abbot and Prior for Corn, the Defendant j uſt iſied 

for Lit hes, and therefore the Court was ouſted ot Juriſdiction, and the 

intiff not amerced, for no Default in him. Br. Amercement, pl. 21. 

8 E. 3.7. 3 who a 

3 = [ mpedit abated by theſe Words, 1 dicitur, where it ſhould 

be ut dicit, the Plaintiff being an Earl ſhall be amerced at 1008. and 

therefore he diſcontinued the Proceſs ; Quod Nota; becauſe he is a 
Peer of che Realm, Br. Amercemenr, pl. 23. cites 38 E. 3. 31. 


— 


(K) Upon a Norſuit. 


1. N a Writ founded upon a Record, if thc Plaintiff 'be Non⸗ In all Jud!- 


cial Proceſs, 


Cut yet ye ſhall not ve amerced. 11 Þ, 4. 7. if the Plain- 


Ui be nonſuited, he ſhall not be amerced, becauſe the Proceſs is founded on a Judgment and Record, 
5 Rep. 61. a. Mich. 6 Jac. in Beecher's Caſe, | * 


2. As in a Quid juris clamat, if the Plaintiff be Nonſuit pet he Br Amerce- 


ment, pl. 16, 


ſhall not be amerced. x2 Þ. 4: 7. per Skrene. cites S C. 


& 8. P. by 'Skreene and Hanke Ibid. pl. 49. cites 18 H. 6. S. P. by Forſcue.——Firzh. Amerce- 
ment, pl. 7. cites S. C. accordingly, and that for the Reaſon in pl. 1. ſupra, 


3. So if the 19latntiffin'a Scire Facias to execute a Fine be JNonſuit, Br Sn 
pane ſhall not-be amerced, 11 H. 4. 7. per Hank. zo Ed. 3. 486 & 
27. U. e | S. P. b 

| Skreneand | 
Hanke. Br. Amercement, pl. 49. cites 18 H. 6. S. P. by Forſcue. And Fitzh. Pledges 1. - 
Fitzh. Amercement, pl. 8. cites 44 E. 3. that in Scire Facias the Writ was abated, and the Plaintiff 
was not amerced, and ſays, that 41 E. 3. is accordingly. | 


4 In Aſſſe, the Plaintiff was nonſuited when the Fury returned to give The Plain- 


their Verdis, and was amerced to a Mark. Br. Amerc ement, pl. 37. of = 7454 


Cites 22 Aſſ. 32. Aſſes the _ 
one af ter the 


1. cites 9 E. 4. 33. 


15 by which the Court zmerced him to 5 Marks for the Vexation; Quod Nota. Br. Amercement, 
3 ; Ac 


. Note, per Browne, that if to bring an Action Real, and the one is 
Nonſuited after Appearance, he who is nonſuited ſhall nor be amerced. 
Kr. Amercement, pl. 3. cites g8.H. 6. x1. . 
; 6. If the Demandant or Plaintiff is nonſuited in any Action, (certain 
. Caſes encepred) the Judgment is Ideo conſideratum eſt quod præd 
Auer” & Plegit ſui de proſequendo ſint in Miſericordia &. 8 Rep. 61. 

: b. in Beecher 8 Caſe. 3. dt 4 "2 LR RET ln: Sm 5d a 
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(L) What Perſons ſhall be amerced. ¶ Iyfant.] 


S. P. Arg. 1, A NJ Infant being Plaintiff or Demandant ſhall not be amerced 


„ A and this is the Reaſon that he ſhall not find Pledges, Co. 
Lid. 185. Litt. 6 5 * | | 
in pl. 231. | 


——S. P. 8 Rep. 61. b. in Beecher's Caſe, and this is by reaſon of the Imbecility of the Age; but the 
Entry is Ideo in Miſericordia, ſed pardonatur quia Infans, cites 43 Aff. 45. and ſeveral other Books —— 
Palm. 518. Hill, 3 Car. B. R. in Caſe of Young v. Young, it was agreed by all that an Infant ſhall not 
find Pledges, becauſe it ſhall not be intended that the ' fue out of Malice, and cites 44 Afl, 55, ac. 
cordingly ; but that there it is ſaid, Ideo in Miſericordia, fed pardonatur quia Infans ; bur lays this is 
not ſo, but the Uſe de Miſericordia eſt nihil quia Infans, and Infant ſhall not be amerced ; and cited 
Fitzh. Amercement 10. and Infant 14. and Co. Ent. 226. to the ſame Purpoſe. 


2. In a Quare Impedit gains an Infant, if the Plaintict hath g 
— to the Biſhop, the Inkant ſhall be amerced. 44 Ed. 3. Amerce⸗ 
ment 10. 

See pl. 5. 3. An Infant Defendant ſhall be amerced it he pleads with the De. 

and the 4 mandant, and the Patter is found againſt him. 9 P. 6. 7. Oubitatur 

ſee pl. 8 — 2 Ed. 3. 32. | 


udgment in 
Fat, was given . an Infant, who appeared by Guardian. The Record certified that the Defen- 
dant was in Miſericordia. It was aſſign'd for Error, that being an Infant he oug'1t not to be amerced. 
The Record was amended by Rule of Court, and made Nihil in Miſericordia quia Infans. Cro. C. 419. 


pl. 5. Trin. 11 Car. B. R. Smith v. Smith. 


4. If an Jnfant in Reverſion be received, and pleads in Bar, ang 
this upon Demurrer is adjudged againſt him by the Court, he ſhali nat 
be amerced, Oubitatur 38 ED. 3. 33. per Curiam. 
— 5. So if an Infant be atrainted of a Diſſciſin, he ſhall not be 
cite E. G amerced. 43 Aff. 45. adjudged. 
that the Amercement ſhall be pardoned, becauſe he is an Infant. Br. Amercement, pl. 43. cirs 
S. C. accordingly. | 


6. It an Infant brings an Action, and the Matter is found againt 
big, he ſhall be amerced. x7 Ed. 3. 7. 5. b. Contra D. 17 Eltz. 
| 338. 41. | | 46s 
Br. Amerce- z. [So] If an Infant brings an Action, and this is abated for his 
cites & © Infancy, he ſhall be amerced. 4: Aff. 14. | 


of an Appeal brought by him, ſays he was amerced, but that it was pardoned for his Infancy. 
Br. Fine for Contempts, pl. 37. cites S. C. that the Infant was amerced, but did not make Fine.— 


Sce pl. 8. 


„Euch. Im- g. But when an Infant is amerced, he ſhall be pardon'd of courſe 
pl. — 17 E. 3. 75. b. adjudged * 30 All. 18. 4r Aff. 14. + 43 Al. 45. ad 
Cie F. judged 4 Ex. 3. Amercement xo. 

be was awarded to be impriſoned. | 1 Br. Im riſonment, pl. 75. Cites 8. C. & S. P. ac- 
cordingly—Bulſt, 172. but falſe paged (162) cites S. C.———See pi.) in the Notes there. 


5 Rep 97 9. I an Infant brings an Action by Prochein Amy, and pending 
— 7 2 the Action comes of full Age, and makes an Attorney, and alter is 
cordingly in nonſuit, he ſhall be amerced. D. 17 Eltz. 338. 41 Curia. 


a Præci 


quod reddar in C B. Mich. 15 & 16 Eliz. —— Co. Litt. 126. b 127. a. S. P. nccordingly.———Mo 
| 294 


396 f. 511. S. P. cited by Tanfield, as Mich. 15 & 16 Eliz. 
ou 
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as held about 16 Eliz 


8 


that if the Jud 


Roll Rep. 294. S. P. cited by Coke 
ent had been given againſt him during his Minority he 


in uld not be amerced, and ſo if he had con % the Action as ſoon as he came of full Age; but if he 


ly by Coke Ch. J. 


10. If an Infant brings an Action of Treſpaſs by Guardian againſt 
two, and the Octendant pleads Nor guilty, and at the Niſi Prius 


the [Plaintiff appears in 


tiff tor Part, and Mot 


Not guilty, and Judgment is 
which 


"4 
7 


$ it, and does not do it as ſoon as he is of full Age, he ſhall be amerced 
S. P. accordingly ; otherwiſe if he had been an Infant when he was non- 
ſoited. Jenk. 258. pl. 354 ce pl. 13. S. P. 


3 Bulſt. accord- 


erſon, and a Verdict is found for the Plain- 
uilty tor the reſt, and one of the Defendants 


ven for the Plaintiff for that for 


the Verdict is given for him, and Quod nil capiat per Billam 
for the reſt, and as to him that is found Mot gutity, Sed nihil de 
Miſericordia pro falſo Clamore #c. Quia querens tempore * tranſgreſſi- - pol. 215. 
onis prædictæ tattz infra Ætatem ex iſtebat, yet this is good, and no. 
Error. Trin. 11 Car. in Camera Scaccari, between Mer hald and 
Anguiſt, adjudged in a U2rit of Error, and the firſt Judgment 


ven in the King's Bench alfirm'd, notwithſtanding J urged this 
they took a Diverſity between this and an 


to be an Error, and 
Nonſuit. 


11. The King being Plaintiff or Demandant ſhall not be amerced. y x. s. z 


Co, Litt. 127. 
1A)S.P. 


S. C. & S. P. cited accordingly, Br. Amercement, pl. 53. 


(F) S. P.— 
Ibid. 101. 
S. C. & S P. cited 8 Rep. 


61. b. in Beecher's Caſe, and this by reaſon of the Dignity of his Perſon. 


12. Che Queen, the Wife of the K ing, ſhall not be amerced. Paſch. Br. Amerce- 
13 E. 1. B. Rot. 52. where the Judgment is againſt the Queen, weg bs 
and in Miſcricordia Mihil, eo quod Conſors Regis. New Nat. 


Brev. 101. 


—8. P. 8 Rep. 61. b. in Beecher's Caſe, accordingly; for in this Reſpect ſhe participates of the Prero- 


1 
89 */ 


gative of the King. 
78 E. 3. 12. 


| 13. Ma Præcipe is brou 
he comes of full Age, | 


Co. 


Litt. 127. a. 


She is a Perſon exempt. Br, Nonability, pl. 59. citcs 


againſt an Infant, und pending the Plea S. P. cited 
he wal b amerced for the Delay after he comes ie, 


| of full Age. Mich. 155 16 Eltz. B. adjudged, Quod vide. Co. & 16 Eliz. 


5. in Vaug baus Caſe, 49. 


* 


off - 


a 


Mo. 394- 


in the Caſe of Hawle v. Vaughan. See pl. 9. S. P. 


14. In Quare Impedit, if a Lord of Parliament, as Duke, Earl, 
Baron, or. other Peer of the Realm, is nonſuited in Action after Ap- 


WI he ſhall be amerced. 


4 9. 


Br. Amercement, pl. 47. cites 19 


Meme 


_—_— — — 


wn 
3 


(L. 2) Of whom. Sheriffs and Offcers. 


1. IN Aſſiſe a Bailiff, who had ræurn d Villeins, was amerced, and Non 
Quod nota bene. Br. Amendment, pl. 39. 


I Omirtas awarded. 


Cites 26 Aff. 28. 


58 


2. Exigent 


* — * - — 
. - 2 
— 3 
* 
— —— ä ——tÿũ — — 
Py - . o * 
— 


„ 1 1 
3 


Amercement. 


hr. Proceſs, 
pl 31. cites 


Br. E etorn 


de Briefs, pl. 


3 l 22 


22 Extigent arainff F. N. the Father, and the Son who was of the ſame 
Name render d himſelf, and the Sheriff return'd Reddidit ſe, and the Plain. 
tick faid that he Who appears is another Perſon, and not the Defendant 
by which the Sheriff was amerced, and Diftringas ad Habendum Corpus 
iſſued againſt him, by reaſon that he return'd Reddidit ſe, where he 
* appeared is another Perſon. Br. Amercement, pl. 14. cites » 
£7: 7 8 | 

5 1 The Sheriff returned Cpi Corpus, and at the Day had not the Party 
at the Bar, but Protection was caſt for him, and yet the Sheriit was amer- 
ced for his falſe Return. Br. Amercement; pl. 18. cites 11 H. 4. 57. 

4. Where a Sheriff returns 7 d. in Iſſues upon Diſtreſs, he ſhall be a- 


merced, becauſe it is /eſs than Coffs of the Writ, which is 13 d. Br, 


Br. Retorn 
de Briefs, 
pl. 3. cites 
S. C. per 
Firtzherberr 
I. for clear 
Law, quod 
non negatur. 


to the Rule of this Court, the Court may encreaſe 


they be not eſtrea 


Amercement, pl. 27. cites 19 H. 6. 8. per Forteſcue. 

” $. In Debt the Sheriff return d Ouarto exactus upon Exigent, the 
Plaintiff averr'd, that the Detendant is outlaw'd, and had Certiorari t5 the 
Coroners, who certify'd, that he is outlaw'd; and the Sheritt was amer- 
ced 50 1. Br. Amercement, pl. 32. cites 32 cites 36 H. 6. 2,. 

6. If the Sheriff returns no Near upon the Serving of Proclamations upon 
Exigent, and miſtakes the County, as T. Sheriff ot K. where it thould be 
Sherifl of L. he ſhall be amerced, and this in the ſame Term that he 
made the Return; tor in another Term after he ſhall not be amerc'd. 


Br. Amercements, pl. 1. cites 27. H. 8. 29, 


7, The Sheriff return d a Non eft Inventus upon an Attachment award- 
ed againſt W. who is a Fuftice of Peace, and as the Plaintilf was inform— 
ed, was at the laſt Luarter Seſrons holden for the County, and tor this the 
Sheriff was amerced 51. Cary's Rep. 62. Anno 2 Eliz. Stradling v. 
Pembrooke (Earl of) Eb. 

8. The Sheriff cannot be amerced for returning two ſmall Iſues; for 
it lies not in the Conuſance of the Court whether they are too ſmall or 
not, but the Party is put to his Averment; per Coke Ch. J. Roll Rep. 
336. Hill. 13 Jac. B. R. Goats's Caſe. 

9. The Sheriff is to be amerced for the Faults of his own Bailiffs, for 


the Sheriff is the Officer to the Court, and not they, L. P. R. 71. cites 


Hall as Conch de Ko ir roonnwc 
| 10. If the Sheriff be amerced by the Court for the not doing a Thing 
belonging to his Office, and yet he continues to . to do it, contrary 
rt the Amercements upon 
him until he perform his Duty therein; for the greater the Offence is, 
the 8 the Puniſhment ought to be. L. P. R. 71. cites Trin. 23 Car. 
I. B. 7 Ice een e aw | : 
II. Amercements, if upon the Sheriff apo the Motion of the Party, if 
into the Exchequer may be with a Reſpectuatur, 
that is, be reſpited if the Party grieved, who cauſed him to be amerced, 
ill conſent thereunto, otherwiſe it cannot be; for tho? the Amercements 
be due to the King, 2 they were ſet upon the Sheriff for an Injury 
done to the Party. L. P. R. 71. cites Trin. 23 Car. 1. B. R. 

12. The Sheriff of Vork was amerced for zo returning a Writ of Ha- 
beas Corpus cum Cauſa, tho he was commanded not to do it by the Biſhop 
then Preſident there. L. P. R. 71. cites 14 E. 3. Crompr. Jurild. 
„ ·‚·ͤ ne as, 

13. A Sheriff, nor any other Perſon out of his Office, cannot be amer- 


ced by the Court, for then he is not an Officer ro the Court; but a Di- 


ftringas muſt iſſue out againſt him, to diſtrein him and make him come 
in; for he is not now counted preſent in Court as when he was Sherlil, 


or other Officer. L. P. R. 71. cites Mich. 23 Car. 1. B. R. 
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1 It is the conſtant Practice for Sheriſſs to take Bail Bonds accord. 
ing to 23 H. 8. from Perſons taken up upon Attachment, and no Remed y . 
aint him upon a Cepi returned, it he has him ngt at the Day, but to a. 


mere him, per Cur. 12 Mod. 557. Mich. 13 W. 3. Sheriff of Cumberland a 
Caſe. | 


0 * 3 
(M) Mio ſhall be amerc'd. 


1. IF Baron and Feme are vouch'd as in the Right of the Feme, and * This is 
1 Judgment is giwen againſt Him, and the Feme is to beamerced, nad, 
ſhall be amerced, tho the Feme be wichin Age, the Husband be- ers 


ing of tull Age. 16 ED, 3. Amercement * 16. adjudged. ——Ataine 
paſs'd againſt 


the Baron and Feme, and therefore they were amerced and taten. Br. Amercement, pl. 9. cites 42 E. 3. 
And Brooke ſays, and ſo lee that Feme Covert may be amerced. | 


2. And this Amercement ſhall nor be pardoned of Courſe. 16 Ed. This is 


| 3 iſprinted, 
3. Amercement * 26. adzudged. 7 
be pl. 14. 


3. In an Action upon the Caſe againſt Baron and Feme for ſcanda- Hob. 127. 
lous Words ſpokt by the Feme, and Judgment is given againſt both, . 
as well the Husband as the White ſhall be amerced. Dabart's Re- fe. 8. C. & 
ports 170. between a. and Nelſon, per Cliriam admitted. 8. P. admit- 


ted. 


Brownl, 16. S. C. accordingly. Mo. 869. pl. 1206. S. C. ac mitted accordingly. —S. C. cited ac- 
cordingly, Cro. J. 633. in pl. 5,-—See Tit. Amendment (F) pl. 9. S. C,>— See (Q) pl. 4. 


4 Ta Judgment given in an inkertor Court be reverſed upon a id Amor. 
Writ of talie Judgmenc, the Suitors ſhall be amerced, 22 Ed. 3. 2. men g C. 
—8. C. cited by the Reporter in Grieſley's Caſe, 8 Rep, 49. b.-—The Suitors were amerced. D. 
263. a. pl. 33. Trin. 9 Eliz. Anon. They ſhall be amerc'd to the End they may be more wary, 
and take better Advice to do Juſtice. 2 Inſt. 196. Mod. 249. pl. 7. Trin. 29 Car. 2. C. B. Anon. 


the Suitors were amerc'd. 


Ihe in Reverſion prays to be received upon the Defatilt of the 
Leſſee, and loſes by. Plea, he ſhall be amerced. 38 Ed. 3. 33. ad- 

6. Im an Attaint, if Leſſee for Life Hath Aid of him in Reverſion, 
and they join and loſe, he in Reverſion ſhall be amerced as well as 
the Lefſee, 40 Aff; 20. adjudged. PLP 

. Aan action be brought. againſt 8 822 and one only ap- pi „ Nich 
pears, hy which he is put to anſwer by the *.Statute, who pleads 15 Car. B K. 
plene Adminiſtravit, upon which Iſſue being joined, all appear at Ni- Proctor v. 
ſi Prius, and there it ts found for the Plaintiff, tho' in this Caſe Jupg⸗ 5 
ment may be againſt all four Executors ta recover de bouts Teſta⸗- f 
| — per he on'y, that pleaded, hall be ane | ann, nor th other a Judgment 
three, for their Appearance at the Allie is not any Appearance, they inc. 8. ind | 
nothaving pleaded before to Jue. Mich. 9-Car. B. A. between d. 
Oruje and Berrie, udjudged in a Writ of Errof. Jutratur. 6 Trin. „. 
If, 1163. . | | in Miferi- 

! cordia a- 

o Miſericor- 


gainſt the 4 where 3 of them never appeared, and that againſt him who appeared n 
42 cught to be, beczũſe he came in upon the Day of Summons; and for this and other Reaſous 
t was refoly*d, that he chat appeared (bcing taken in Execution} ſhould be diſcharged, * | 


9E z. cap. 3. 
; 1 


1 
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Roll Rep, - 8. In an Action of Trover ann Converſion A ainſt Baron and Feme 
175 3. for the Converſion of the Feute during the Coverture, if the eme 
& % P. and OC ound Guilty by Verdict, and the Baron Not Guilty, yet both hall 
Jud ment U «i Yiſericordia, for the Amercement is not for the Converſion, but 


or Reverſal .fgr the Delay ot the Suit, ahD the Non-rendring the firſt Day, of 


Day, ar l which the Baton is as well guiity as the Feme. Mich. 15 Jac; B. 
Ic * . 
thi — ment reverſed. Pill. 13 Jac. B. B. accordingly, per Curiam. 


er ſays no- | 
thing was ſaid, and therefore he believes that Judgment was reverſed —Cro, J 439. pl. 12. Mi 
Jac. B. R. S. C. and Judgment reverſed accordingly, it being only that ce Wielt 1 


3 Bulſt. 150. 8. C. and S. P. agreed, per tot. Cur. and Judgment reverſed. 


9. In a Y9rit of Dower, if the Tenant vouches the Baron and Feme 

Fol. 216. as in the Right of the Feme, as Heir to the Husband of the Demand. 
YN on, and the Vouchees demand rhe Lien, Upon which the Lien i; 
ſhewo, and they enter into (*) Warranty as thoſe who have notniag 

by Deſcent, and the Tenant ſays, that they have by Deſcent, upon 

which Judgment ts given againit che Tenant qc. the Feme only (hall 

not be amerced without the Baron, but both. 16 E. 3. Amerce⸗ 


ment 14. adjudged, 
10. In Detinue the Defendant pray d Garniſpment againſt WW. and had it, 


and at the Day the Plaintiff and Defendant made Default, and M. appear a, 
and recover'd the Writing.by Award, and the Plaintiff” and Defendant 
were amerced, and a Diſtringas awarded againſt the Detendant to deliver 
the Writing. Br. Amercemenr, pl. 6. cites 40 E. 3. 39. 

11. A Man recover d in Affiſe, and died, and his Feme was endou'd, 
and Attaint was brought againſt the Feme, who pray d Aid of the Hur, and 
had it, and they join d and loft the Land, by which both were amerced. 
Quod nota. Br. Amercement, pl. 64. cites 42 E. 3. 26. 

12. Note that a Baron ſhall not plead an, impleaded by Name of 
Baron, but by Name of Knight or Eſquire, and yer he ſhall be amerced 
in the Exchequer as a Baron; for Baron is not a Name of Dignity. Quod 
nota, Br. Amercement, pl. 52. cites 32 H. 6. 30. | 

13. Debt by a Biſhop and F S. as Executors of J. N. the Defendait 
waged his Law, and it he performs it, then the Biſhop ſhall be amerced 
to 1008. becauſe he is a Peer of the Realm, by which he was nonſuited 
and ſever'd, and the other appeared, and the Defend ant did his Lay, 
and fo the Amercement of the Biſhop ſaved. Br. Amercement, pl. 48. 


cites 21 E. 4. 77. 


— 


ene  _ E what Caſes where the Defendant | * or one of 


CHESS the Defendants] is found Guilty of Part. 


Br. Amerce- 1. IN à Writ of Forcible Entry againſt ſeveral, for entring with 
ment, pl. 28. I Force and holding out with Force, if ſome are found Guilty d 
S. C. accord- theę Fgtctble Entry, and Not Gutity of the holding out with Force, 


De the Plaintiff ſhall be in Milericordia for this. 19 H. 6. 32. 


Treſpaſs a- 


2 "bis Park at D. who pleaded Not Guilty, and the one was found Guilty at ſuch a Day to the Da- 
mages of 305. and the other Guilty at anothey Day to the Damage of 13 s. It was awarded, that a 
Flalutif 14 be amerced, becauſe he is acquitted of the Treſpaſs done in common with the other. Bl. 


Treſpaſs, pl. 58. cites 47 E. 3. 10. 


2. 80 


between Wood and his Wife againſt Sutcliſte, per Curiam the Judg. 


— — — 
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2. So if ſome are found Gullty of che holding with Force, and chat Br. Amerce- 
they enter d peaceably, the Plaintiff ſhall be amerced for this. 19 8 C Au 
b. * 32. | | : | ingly. 

3. Tf a Pan brings an Aſſiſe againſt the Tenant and Diſſeiſor of a 4ſiſe againft 
Rent-Service, ald the Tenant is acquitted, and the Diſſeiſor found _— 


it is 


Cuilty, the Oemandant ſhall be amerced tor the Tenant. 17 E. 3. tha B. 4 
46. b. adjudged. | 7 4 
aintift and 


infeeffed J. and that A. did not diſſeiſe the Plaintiff, there the Plaintiff ſhall recover, and yet ſhall be 
amerced for his falſe Plaint, and et he cannot do otherwiſe but to ſay that Both diſſeiſed him; Quod 
Nota. Br. Amercement, pl. 34. cites 7 Af. 14. — Br. Aſſiſe, pl. 123. cites S. C. 


4 So in an Aﬀiſe of a Rent againſt one Tenant and two Diſſeiſors, Br. Amerce- 

he recovers againſt the Tenant and one Diſſeiſor, and the other ts ac- ont, oi 42. 
quitted of the Oiſleiſin, the Oemandant ſhall be amerced for him. nd fue, 
31 All. 31. adzudged. that ſo it is 


in all Caſes, 
unleſs where the Plaintiff is an Infant, or the like. If Part be fourd for the Plaintiff or Demandanr, 
and Parr againſt him, he ſhall recover and be amerced as to the other. S. C. cited 8 Rep. 61. a. 
br. Amercement, pl. 27. cites 19 H. 6. 8. 


In an AMif? for ſeveral Rente, if the Defendant be found a Diſ- Aſie fad, 
ſeilor ot one Rent, ane not of the otizer, the JIlainriff ſhall be amer- re" 
ced for this Kent, of which no Oiſſefia is committed, 17 E. 3. 75. iſed and 


b. adjudged. diſſeiſed, but 


not of ſo much 


Land as was put in the Plaint, but he was diſſeiſed of ſo much as he put in View, by which he recover- 
ed by Award without ame-rcing the Plaintiff ; Quod Nota; for the Surpluſage in the Plaint he was 


not amerced. Br. Amercement, pl. 35. cites 12 Aſſ. 14. 


6. In an Account upon a Receipt of Parcel by another's Hand, of 
which the Deteodanr traverſes the Receipr, upon which they are 
at Tue, and of the other Parcel upon a Receipt by the Hands 
of the Plaintiff himſelf, to which the Detendant wages his Law, 
ſo that the Plaintiff takes nothing by his Writ as to this, but 
is m Milericordia. 14 ED. 3. Amercement 17. adjudged. And in 
og Cale though the Inqueſt after paſs againſt the Defendant tor 

Reſidue, pet he ſhall not be amerced. 14 Ed. 3. Amercement 
17, per Shard. 

J. Treſpaſs of 300 Fiſh to the Damage of 10 J. the Jury found upon the 
Iſſue four Fiſh, and but 8 d. in Damages, by which the Plaintiff recover d 
and was amerced Pro falſo Clamore. And ſo ſee that where any Part is 
found n the Plaintiff, he ſhall be amerced. But the Reaſon why the 
Plaintiff was amerced, was ſuppoſed to be becauſe. he counted of 300 
Roches and Perches, and the Jury found but four Roches, quod nora ; 
lor he ſhall not be amerced becauſe the Fury found leſs Damages than the 
Plaintiff counted, for this is very often uſed without any Amercement. 


Br. Amercement, pl. 27. cites 19 H. 6. 8. 
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(O) In what Cafes where the Judgment is given againſt 
1 the Defendant for Hart. 


Roll Rep. . 1 an Action of Covenant for ſeveral Covenants broke, if the Nan: 
TE. tiff be barred for one he ſhall be amerced for this, tho he recg: 
obiter per Vers for the other. Trin. 4 Jac. B. N. between a and cu 
Coke quod agreed. * 


fuit conceſ- 

ſum per G. Crooke and ſeveral Clerks. 
reſt the Plaintiff recover d, and there was no Judgment. Quod 2 in Miſericordia ; ard for this 
Cauſe Judgment was reyerſed.  Cro. E. 699. pl. 12. Mich, 41 Eliz. B. K. Luffer v. Legar, —— [hjq, 
ſays that another Judgment at the ſame time was reverſed for the ſame Caufe berween Chelold v. Wyatt. 


8. F. accordingly by Glyn Ch. J. 2 Sid. 137. 


Roll 25 2. In an Action upon the Caſe upon a Promiſe to do two things, 
Ct. ſcilicet, ro pay ſo much for certain Lands ſold, and it che Vendee ſells 
natur —_ it again for more than he paiD, to pay ſo much more; and the Deten- 
Bulft, 230. dant pleads in Bar a Releaſe, which is adjudged no Bar tor part, 
yo . Cilicet, tor the laſt Sum) and a Bar tor the firft Sum, he ſhall be 
8. C. ad. In Miſericordia for this Sum of which he is barred, though it be an 
jadg's, and fiitire Promiſe, and he could not have an action bur upon both 
affirm'd in Parts, for he might have acknowledged himſelt ſatisſied of that which 
Error . he had releaſed. Trin. 14 Jac. B. R. between Y/2fel! and 2el:on, 
_ 1 3. In Treſpaſs againſt two, if one be found Guilty to [the] Damage 
rr {ot ſo much] — himſelf, and the other 1s found Guilty to | che] Da- 
Defendant mage [of ſo much] by himſelf, in this Caſe each Deitnbant ſhall be 
juſtifies for àmerced ſeverally, and the Plaintiff hall alſo be leverally amercey 


Cate, |  Ogainſt each of them. CO. 5. $pecor's Cate, 58. b. 
ſome of them are found and others not, the Defendant ſhall not be amerced for this Falſity; for 


there was good Cauſe for the Arreſt, and this is only a Defence and not by way of Action as an A- 
yowry is. Tau 184. pl. 87.— See (T) pl. 3. 8. C.-—And fee (Q) pl. 5. and the Notes there 


Br. Execu- 4. In Debt of 40 l. againft Executors, who pleaded Fully adminiſter'd, and 
tors, pl. 76. jt was found that they had in their Hands the Day of the Writ to the Value 

201. by which the Plaintiff recovered 20 l. and as to the other 201. 
the Plaintiff was amerced. Br. Amercement, pl. 29. cites 21 H. 6. 41. 

5. In Ejef ment of a Manor, and carrying away the Plaintiff s Goods, the 
Ejectment was ent but nothing was found as to the Goods being carried 
away. The Plaintiff had Judgment to recover the Land, and the Book 
ſays Nota, that the Plaintiff ought to be amerced pro falſo Clamore as 
to the Goods carried away whereof nothing is found &c. D. 89. a. pl. 
111. Trin. / E. 6. Clifford v. Warren. e | 

6. In Treſpaſs of Goods carried away, Part was found for the Plaintiff, 
and Part againſt him. Adjudged in B. R. that the Plaintiff recover 
for Part, and be in Miſericordia pro falſo Clamore for the Reſidue; and 
upon Error brought in the Exchequer-Chamber the Judgment was al- 
firm'd. Mo. 692. pl. 956. Palmer v. Sherwood. 

In Debt upon the Statute 33 H. 8. of buying pretended Titles, the Plain- 
tiff demanded 50 I. for the Value of the Land, and the Jury ind the Valli 
lere th 20 J. the Plaintiff had Judgment to recover one Moiety of the 20 1. and 
Plaintiff de- the Queen the other, but no Judgment was for the Reſidue of the 50 . 
clares ad viz. that the Plainritf ſhould be in Miſericordia pro falſo Clamore, and 
Dammum, if therefore Judgment was reverſed. Cro. E. 257. pl. 34. Mich. 33 & 


— 9 34 Eliz. B. R. Savery v. Tey. 


clares for, the 


Plaintiff ſhall not be amerced becauſe the Action is grounded upon ari Uncertainty, Ibid. 


In Debt, the Defendant was acquitted of Part, and for the 
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8. In an Action againſt 4 Hundred on the Statute of Winton, the De- 
fendants were found Guilty as to Part, and quoad Reſiduum Not Guilty, and 

adgment for the Plaintiff for ſo much as is found for him, and that 
Pond ants ſint in Miſericordia; and Quoad Reſiduum that Querens Nil 
capiat &c. & ſit in Miſericordia. And held well, and the Plaintiff well 
amerced for his falſe Proſecution; and judgment affirm'd. Cro. J. 348. 
pl. 1. Trin. 12 Jac. B. R. Oldfield v. the Hundred of Witherly. 
9. Caſe for that the Detendant being Maſter of a Ship ſailing in the 
Thames, did ſo negligently govern the ſame that it Violenter ruebat on the 
Phintiff *'s Hoy loaded with Goods, and floating at Anchor there, and broke 
and drowned it ad damnum &c. Upon Not guilty pleaded, the Fury 
found that quoad the negligently governing the Ship, and ſo in the very Words 
is the Declaration, that the Defendant is Guilty, and aſſeſs Damages to 
50 Il. & quoad reſiduum de Præmiſſis Not Cuilty. And Judgment was given 
us to that quoad præd' the Plaintiff fir in Miſericordia pro falſo Cla- 
more; but there being no Reſiduum of which the Defendant could be 
found Guilty, the judgment againit him pro falſo Clamore was reverſed. 
Raym. 390. T'rin. 32 Car. 2. B. R. Muſtard v. Harnden. 
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| P) In what Caſes where the Defendant is found guiliy 
of Part, or is adjudged guilty hon Demurrer. 


Fol. 217. 


1 IN Treſpaſs for a Battery and Impriſonment, if the Defendant Hob. 180. pl. 


pleads co Iſſue tor Part of the Matter and Time, tor the reſt pleads 8 — 


u tpecial Juſtification, upon which the Parties demur, and this is ad- — 
judg'd againſt the Detendant, and the Flaiacitt COMES c tatetur ſe ul- 2 Bulſt. 326. 
terius nolle proſequi as to the Iſſue, yet he ſhall not be amerced for $. C. but not 
this, becaule he hath Judgment againſt the Oelendant for part. Trin. 5 — 

15 Jac. between Eve aud Sloley, adjudged at Serjeants- Inn in a 2 pl g, 
Writ of Error and the Judgment affirmed. S C. but not 


| P. — 
'Cro. J. 439. pl. 11. S. C. but S. P. does not appear —— Jenk. 336. pl. 77. S. C but not S. P. 
© Huotory was of taking two Diftreſles for ſeveral Cauſes, Iſſue was joined as to one and found for the 
Plaintiff, and a Noli proſeqwi enter'd as to the other. Herne the Secondary ſaid the Practice was in ſuch 
. Caſe, to enter it without a Miſericordia ; And ſo was the Opinion of the Court, but Time was given 
; to ſearch for Precedents. 2 Sid. 136. Hill. 1658. B. K. Youug v. Wikeman,—— — Beecher's Caſe in 
$ Rep. was ſtrongly oqjected in this Caſe ; but it was anſwer'd that the Noli proſequi in that Caſe was 
enter d for the Whole which in this Caſe it was nor, Ibid. | | 


2. In an Action upon the Caſe for ſaying, the Plaintiff was a firong 
Thief, if it be n n the Deferid nt kad all the Words bur the 
Ig (ſtrong) and that he did not ſap this. the Plaintiff Mail have 


ment upon the Words found, and hall not be ainerced for the 
Word (ffrong.) Plibltatur D. 6 E. 6. 75, 22 
3. In an Action of Waſte ig-domibus & gardino, ff upon the Brit s C cited 
of Enquiry of Maſte the De vant he found guilty in domibus, and 8, C8 
or guilty in gardino, the Plaintiff thatt"be in Dffericordta for the! . 
Garden. 14 E. z. Waſte 27. ET Rd ana e | 
ing v. 


n e 2 DIS 
Fiche, and admitted by Berkley J. But he faid that 'where Waſte is affighed in cutting down 20 
 Frees, and the Waſte is found in cutting down of 2 Trees and fo varies only in Qgantity, it is other- 
- wiſe. But Jones. and Crooke doubted thereof. 1 8 * 
In Treſpaſs for killing tao Drer in Iris Park, the Defendant was found guilty of One only ard ac- 
quitted of the other, and therefore the Plaintiff was ate reed to 1608. he being a Lord. Br. Amerce- 
went, pl, 2. cites 9 H. 6. 2. Ld. Fitz water's Cale. $1 | 


A* 4. In 
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Treſvas far 4. In Treſpals for. the Fattery of his Servant, and the Taking of 
e, ard his Timber, if the Defenvant be found guilty of the Taking of che 
+ ien Timber, and not guilty ot che Battery of the Servant, the [Ilaintif 
dant pleaded ſhall Ve amerced for this. 22 All. 76. adjudged, | 
. 4ilry, 4 75 

— de as found againſt him to the Damages of 20 Marke, and as to the Battery Not guiliy, ard 
therefore the Plaintiff recovered 20 Marks for the ¶ Jault and was ame rced for the reſt, and barred, lr. 
Treſpaſs, pl. 40. cites 40 E. 3. 409,-—Br. Amercement, pl. 7. cites S. C. and S. P. accordingly, 


5. In all Actions Real and Perſonal, if Part be found for the Demandant 
or Plaintiff, and Part againſt him, the Demandant or Plaintiit thall be 
amerced, unleſs no Detault be in him. 8 Rep. 61. a. Mich. 6 Jac, in 
Beecher's Caſe. | | 

Palm. 269. 6. In Caſe for diſturbing him of his Common, the Jury found that the 
Yerly v. Plaintiff had a leſs Duaniity of Common, and fewer Acres than he alleged, 
2 © Judgment was Quod detendens tit in Miſericordia, and alſo che Piain- 
that Lea Ch. tiff in Miſericordia pro talto Clamore &c. for that Land which is found 
Þ at another againſt him. This was aſſign'd tor Error, and that he ought not to be 
ay agreed jn Miſericordia; for that it is not material. But Doderidge and Cham- 
7 = berlaine held ir to be no Error; for he having declared tallely, tho he 
deridge and has Cauſe to recover, he ſhall be in Miſericordia, becauſe his Complaing 
Chamber- was falſe in ſome Part; bur Lea Ch. J. doubred ; bur atrerwards ſudg— 
laine, and ment was affirm'd. Cro. J. 629. 630. pl. 2. Hill. 19 Jac. B. R. Eardley 
Ls» v. Turnock. | 
2 Roll Rep. ; : kad 
252. (but it is wrong paged, and ſhould be 232, and there is another 252.] 8. C. but S. P. does not 


appear, 


__ © <m_—_  - 
LO wo — 


See (N) pl. r, (Q) In what Caſes, where one Deſendant is found 
LE guilty, and the other aut. 


Fitz. 1. IN an Aſſiſe againſt two, ff it be adjudged againſt one upon his 
Amerce- Plea, and the Demandant releaſes his Damages, and hath Judg- 
e W for the Land againſt him, relinquithing his Suit againit 
zccordingly. the other, he thall not be amerced for the other. 44 All. 33. * 44 E. 
Ii 3. 24. abhudged. 

gainſt Baron p | 

and Feme and others. The Baron and Feme pleaded a Record, and the Plaintiff denied it, and they failed 
at the Day, and the other pleaded to the Aſſiſe by Bailiff, and the Plaintiff before Trial againſt the 
other at his Prayer, and upon Damages releaſed had Judgment againſt the Baron and Feme | upon 
the Failure of the Record, and the Plaintiff not amerced againſt; the others. Br. Amercement, pl. 10 
cites 44 E. 3. 24.-- —8. P. Br. Amercement, pl. 62. cites 44 Aſſ 33. | 


. In Proceſs n gainſt ſeveral, and one is found guilcy, and the 
mercement» Plaintiff prays Judgment agatnff him, relinquiſhing his Suit againſt che 
'C. accorg- reſt, he ſhall not be amerced for them. 44 Aff. 33. t 44 E. 3. 24 


5 | 
ed. Tit. Amercement, pl. 9. cites 8. C. accordingly. 


$ Rep. 61. a. 3. In Treſpaſs againſt ſeveral for 2 Battery, if one Defenvant be 


Cp found Not guilty, and the reſt Guilty, yet the Plaintiff ſhall be 


I 
accordingly, Amerced as to him who ts found Not gutlty. 22 All. 76. | 
and ſays that 4. In Tr againſt Baron and Feme, ſuppoſing that they bot) 
i all A#ions committed the Treſpaſs, if the Feme be found Guilty of che Tretpais 
Real and before Coveture, but the Baron Nor guilty, the Plaintiff ſhall not = 
0 . amer 


— 
„ 1 a 


Amercement. 
amerced quoad the Baron ; for the Baron ought to be named for Pe, 
Coptormity. * 22 A. 87. adjudged; (but Nora, the Baron is ſup **<< al 
; | one Tenant 

or Defendanr, and nothing or Part only againſt the other, the Demandant or Plaintiff ſhall be amerced, 
unless ro Default be in them; for in the Caſe of Battery brought againſt the Baron and Feme, the 
Plaintift can have no other Wrir in ſuch Caſe, and conſequently no Default in him, and cites 22 AMT. 8. 
7 Al. 14 31 Aſſ. 31 21 Hl. 6 4 a. 40 E. z. 4o. a. | 

* Fitzh. Amercement, pl. 23. cites 8. C. accordingly. Br. Amercement, pl. 38. cites S. C. ac- 


. cording]y. - Fitzh. Briefe, pl. 761. cites S. C. but the Point of Amercement does not appear 
there dec (M) pl. 3. | | 


— * 
6 0 ¹ At rot * * — 


5. In Trover and Converſion of 1000 Load of Coal againſt 3 Per- Cro. C. 54 
ſons, if obe of the Defendants is ound Guilty of 100 Load, and not 55: pl. 8. 
guilty of the reſt, and another guilty of 100 Load, and not gutlity " $546 4 

reſt, and the 3d guilty of 100 Load, and not guilty ot the reſt, in Dews, in 
this Cale the Plaintiff ſhall not de amerced againſt any of them, che Exche- 
becauſe each of them is found guilty of Part, tho ſeverally. Mich. quer Cham- 
2 Car. between Marne and ot bers, Plaintiffs, and Plazer, Defendant, ber, &. 2 
adjudged in a Writ ot Error in Camera Scaccaru, this being al- bre was 


ſign'd tor Error, Mr. Litt. being of Counſel in the Cale. | = wy on- 

one Mi- 
ſcricordia agaĩnſt the Plaintiff pro falſo Clamore ſuo. And the Error aſſigt᷑d was, That 1 ought 
to h. ve been ſeveral pe er of Ideo in Miſericordia againſt the Defendants, and it being otherwiſe 
is Error. But reſolved that there ſhall be but one Judgment only of Miſericordia, tho' the Defendants 
are ſeverally found Guilty, and that ſo are the Precedents, and thereupon Judgment was affirm'd. {But 
no Objection appears there to have been made as to the Amercement of the Plaintiff.] | 


(R) In what Caſes, where the Recovery is againſt one, PN 
and not againſt the other. — 


„J an c der e coo, if the PPaintif recovers apa one, a wii 


end the other is found Not guilty, the Plaintiif hall be Jug 


amerced as to him. 23 Al. 18. adjudged, brought 
Tk _ | 2 ; - apainit the 
Mother and her Son an Infant, and it was found that the Mother diſſeiſed, but that the Yon did not 
and judgment was that Petens in Miſcricordia pro falſo Clamore againſt the Son. D. 312. pl. 85. Trin. 
12 Elz. Aron. 1 | 1 


— ** —_—_—. — — rm—— — — — 


(8) At what Time. 


— 7 : 
3 


1. IN an Account, if the Defendant be 5 1 05 to account, Judg⸗ 
ment ſhall be preſentlp, be fore the final Judgment, Quod fit in 
Mlericordia, quia non prius computavit. Mich. 14 Jac. B. K. 
Farrey's Caſe, udjudged in a Writ of Error, and affirm'd by the 
Clerk to be the Courle. | 
2. And in this Cale, if he be aſter found in Arrearages, Judgment 
Gail be again Quod ſit in Miſericordia. Mich. 14 Jac. B. R. Par. 


79 5 Case „ ud judge d. 


3 | | 3. In 


— WI * —_ of „ 32 


Amereement. 


4. 10 45 che Deſendant malo Default the fir Day. The Aff: n 
be da ud by his Default; and it Y remains tor Default of * ET you 
they thall not be amerced, becauſe it is at the firſt Day; Par Habeas 
Corpora ſhall be awarded. Br. Amercemenr, pl. 41. cices 30 Aff. 1). 


8 


* 


D ee 


_—_ 


eG (T) How it ſhall be aſſeſs d. Where two Amerce. 
ments. The Defendant ſhall ot be amerced 7:21; 
in one Action. 


Hill. 32 Eli 1. IN a Quare Impedit, if the Plaintiff recovers the  13refentatio 
1 1 again the Oetendant, and thereupon Judgment 18 gloen ye 
C8, Demurrer tu have a Urit to the Biſhop, and upon this the Oetendant 
3 Le. 198. is a19erced,- and atter a Writ is awarded to inquire of the Damages, 
p 251. in and the other Points of the Mrit, and ound accordingly, and Judss 
8 B. dae ment alſo given tor this, the Defendant ſhall not be ainerced agaii, 
S Þ does Cd. 3. Specot 58. b. 


not appear 
— wy 189. pl. 225. S. C. but S. P. does not appear.——Goldsb. 3. pl. 10. & 52. pl 1. S. C. bu: 


8. P. does not appear. Jenk. 259. pl. 55. ſays this Amercement is not double, but a Repetition of 
the former. | 


Rep. 58. 2. In one Action againſt the ſame Deſendant or Tenant, if the De⸗ 
8. in Spe- fendant or Tenant pleads one Plea to Part, and anotner Dia to the 
cot's Caſe, reſt, Or confeſſes Part, and pleads to Iſſue tor the other, ang ieveral 1t- 
ns kk lues are found againſt him, pet the Defendant or Tenanr ſhali not ve 
þ. twice amerced. Co. 5. 58. b. 


accords 9 
E. 3. 6. per Herle, and 22 H. 6. 


See (O) pl. 3. In Treſpaſs againſt two, if one be found Guilty to [the] Damage 


3. S. C— fot ſo much} by himſelf, and the other found Guilty ro the] Damage 
5 Rep.58: [of ſo much] by himſelt, tn this Calk each Defendant ſhall be ſevera! 
cot's Caſe, ly amerced, and the Plaintiff alſo ſhall be ſeverally amerced agaiaſt 
ſays that this each of them. Co. 5. 58. b. 5 

TE.» — But ſee (Q) pl. 5. and the Notes there. If there are 20 Iſſues, and found for the 


3. 20 | 
2 yet there ſhall be but one Miſericordia; per Glyn Ch. J. 2 Sid. 137. Hill. 16 58. 


Comb. 333. 4. In all Caſes Real or Perſonal, when there is but one Tenant or Defen- 
fays that the qant, he ſhall not be twice amerced ; but where there is hut one Deman- 
Andy 15 che Lant or Plaintiff, and divers Defendants, the Plaintiff may be amerced 
6th Reſoly.. ſeveral times. 8 Rep. 61. a. in Beecher's Caſe, cites 9 E. 3. 6. 31 Afl. 
tion (which 31. 21 H. 6. 41. a. 40 E. 3. 40. a. 

ſeems to | 

mean this Paragraph in the Caſe, there being only 4 Reſolutions properly ſo call'd] in Beecher's Cale, 
8 Rep. 61. do not warrant that Reſolution. on , 


InDower the 5, When a Man confeſſes the Action as to Parcel, and denies the 1elt, 
— 2 which is found againſt him, he ſhall not be twice amerced, but once 
to Part, and amerced only. Br. Amercement, pl 56. cites 11 H. 4. 55. 


udgment . | 
* ſit in Miſericordia; and as to the reſt be pleads in Bar, and upon Demurrer Judgment is given a- 
gainſt him quod fir in Miſericordia; and this was objected in Error that a Man ought not to be 
rwice amerc'd in the ſame Action; ſed non allocatur; for both Judgments are final, and independent a 


one another, but otherwiſe where one Judgment is interlocutory only, and dependent on anotker, as 2 
compu 


* ws ti. Mi. 
— —. 
— 


8 


— * | — — 

mentet in Account. 1 Salk. 54 Hill. 4 W. 3. B. R. Ld. Gerard v. Lady Gerard 3 Lev. 401. 
— S. P. does not 8 592. pl. 6 Lady Gerard's Caſe. S. C. & S. P. and 9 = 
ment affirmed per tor. Cur. For the 2d. Amercement was for a new Delay.—1 Salk. 253. pl. 3. by 
SP. and Judgment accordingly. — 12 Mod. 84. S. C. but S. P. does not appear. Comb. 352. 
8. C. and judgment accordingly. Ld. Raym. Rep. 72. S. C. & S. P. and Judgment according lz. 
And ſo Judgment given in C. B was affirmed, 


6. Delt brought [Part] upon a Leaſe, and Part upon a Buying &c. and 
they were at Iitue «por theLeaſe, and as to the reſt the Defendant tender a 
it, and the J. luintiſf received it, and therefore took nothing by his Writ 
tor this Part, and was amerced, and it is ſaid, that it the Leaſe be found 
againſt lum, be ſhall be amerced again; bury E. 3. per Herle, judgment 
ought not to have been given till the Iſſue had been tried; tor the De- 
tendant {hall not be tw ice amerced, and then Judgment ſhall be given 
tor both. Br. Amercement, pl. 17. cites 11 H. 4. 55. 

7. The Plaintiſf may be amerced twice in ane Action, as where the 
Lord Fitz water brought Treſpaſs agvinſt two for hunting and killing two 
Deer, and one acquitted, and the other found guilty of kuling one only, and 
he was amerced 100 s. againſt him who was acquitted, and an 
100 8. againſt the other on his Acquittal as to the other Deer. Br. A- 
mercement, pl 2. cites 9 H. 6. 2. Lord Fitzwater's Caſe. 

8. Note, where a Sheriff had two Exigents againſt one upon Capias Li- Br. Fine for 
Ir#tutm upon Condemnation, and Superſedeas comes to him before the 5th pe. nd 
Cunty held, and yet he returned the Party outlawed, and allo returned B. Gand 
tub Copies of the Hxigents, and not the very Mrits ot Ex igents by which fame Diver- 
he was amerced to 20 J. for the one Return, and 20 1. for the other, and ſity. 
to 30 J. fer the Falſity of the Return of the one Copy, and to ſo much for 
the Return of the other Copy, viz. 1000. for all. * And by the Juſtices, that 
which is ſo aſleſſed upon a Miniſter of the Court is called an Amerce- 
ment, and not a Fine. But where a Stranger to the Court makes a Miſ- 
orifion, and thall make amends, there that which is aſſeſſed upon him 
18 2 bra and not an Amercement. Br. Amercement, pl. 45. 
cites L. 5. 4. 5. : 

9. It was admitted, Arg. that the Defendant ſhall be but once amer- Tbid. 186. in 


ced in one Action for one Default, but ſaid, that if there are many De- P)-231-— 
Error was 


faults, che Detendaar ſhall be amerced ſeverally for che ſeveral Defaults brought 
loreyery Offence. 2 Le. 4. 5. Mich. 31 & 32 Eliz. in pl. 4. upon Fudg- 
ment in an 


Accent, Error was aſſigned, becauſe wpon the Fas Judgment quod computer, it was enter d Defendens 
in Myſericordia, and upon the 2d. Judgment alſo Deſendens in Miſericordia, and ſo vice puniſbed, but that 
was not allowed, becauſe there were 2 ſeteral Judements, and Manwood ſaid, that ſo it was adjudged 
between Brown and Marſh, Noy. 134. Brown v. Barwick. 


10. Fjeff ment againft four of 20 Acres; three are found Guilty of 10 Acres, 
and Not Guilty of the reſt, and the fourth is found Not Guilty generally. 
judgment was, that the Plaintiſt, quoad the three pro talſo Clamore 
tor o much as they were acquitted ot, & pro falſo Clamore againſt te 
tourth be in Miſericordia. Error was aſſigned, that there ought ro be 
wo Amercements. The Prothonotaries ſaid, that the uſual Courſe is 
to make Entries in ſuch Manner, but that ſometimes they find them 
made thus, viz. that quoad the three tor ſo much whereof they are 
acquitted lit in Miſericordia, and as to the fourth quod fir in Miſericor- 
dia. Cro. C. 178. pl. 1. Hill. 5 Car. B. R. Deckrow v. Jenkins. 


(U) What 


_—_— 
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(UC) What Court may impoſe it. 


Br. Amerce- 1. Coutt Leet may impoſe a Fine upon an DI if he will not 


ment, pl. 25. o his Dffice upon Command. 7 D, 6. 12. b. 


cites 8. C. 
but S. P. does not appear Ibid. pl 65. cites 8 C. but S. P. does not appear there. As if Bai. 


lift will not return a Precept when the Steward commands him. Br. Leet, pl. 29. c. 
Ibid. pl. 14. cites 8. C. & S. P. accordingly, | | 1 


i 2. A Fine is aſſeſſed by the FJaſtices or Steward of the Leet, Crone, 
OT ie is by Eſcheator &c. Br. Amercement, pl. 25. cices 7 17 I2. et, Coroner, 


the Judge of the Curt —Br. Fine for Contemprs, pl. 18. cites $ C. & S8. P as to the Steward af 
4 e l always aſſeſſed by the Diſcretion of che. juſtices ; and brooke ſays ic ſeems there * 2 


þ 
and Eſcheators may aſſeſs a Fine upon the Sheriff for not returning a Panel. 


Ibid, oe 65. 


3. For Conviction in Recaption in a Court of Record the Party ſhill be 
fin'd, but it in a Court Baron it ſhall be only an Amercemeat. Br. Eine 
tor Contempts, pl. 60. cites F. N. B. 73 (D/ 

4 It any Contempt or Difurbance to the Court be committed i» 435 
Cont of Record, the Judges _ impoſe on the Offenders a reatonable 
Fine, and a Leet being ſuch Court, and the Seward Judge There, he 
may impoſe ſuch Fine on ſuch Offenders. 8 Rep. 38. b. Relvlv'd per 

tot. Cur. Trin. 30 Eliz. C. B. in Grieſley's Caſe. 
S. P. 11 Rep. 5. Courts which are ut of Record cannot impoſe a F ine, nor commit 
43. b. ac. any to Priſon. Reſolved per tot. Cur. 8 Rep. 38. b. Trin. 30 Eliz. C. 


Nich B. in Griefley's Caſe, 


ac. in God- | 
ey. Caſe. . Godb. 381. pl. 464. Paſch. 3 Car. B. R. Waterman v. Cropp, S. P. 


6. C. preſcrib'd to have a Water-Court within his Manor of Graveſend, 
and that they have uſed there fo inquire of all Miſ-orders and .de 
meanors of Watermen there, and to have the Fines and Amercemenrs ot 
the ſame Court. One of the Jury there ſworn refuſed to give his Ver- 
dict, whereupon the Steward amerced him 20s. The Queſtion was, 
what Court this was? and whether the Steward could aſſeſs a Fine? 
Adjornatur. Le. 216. pl. 299. Mich. 32 & 33 Eliz. C. B. Ld. Cob- 
ham v. Brown. 

8. P. per 7, Some Courts may * Fine but not impriſon, As the Leet; ſome cannot 
cop Ke J. fine nor impriſon, but amerce, As the County-Court, Hundred, Court-Ba- 
74 Mick. 12 ron &c. tor no Court can fine or impriſon which is not a Court of Re- 
Jac. in Caſe cord; ſome may impriſon but not fine, As the Conſtables at Petty-Seſſions 
of Bulleſ v. for an Affray made in Diſturbance of the Court; ſome cannot ne, impri- 
— ſon, nor amerce, As the Eccleſiaſtical Courts held before the Ordinary, 
2's Archdeacon &c. or their Commiſſaries, and ſuch as proceed accordin 
5. in 8. C. * . en 2 ced according 
Ch. ]. to the Canon or Civil Law; and ſome may fine, impriſon, and amerce, as 
ſays, that the the Caſe requires, As the Courts of Record ar Weſtminſter and elſe- 
Leet is the where. 11 Rep. 43. b. 44- a, Mich. 12 Jac, ſays it was obſerved in 


Terre Godfrey's Caſe. 
as he 8 it 
. 4 Inſt. 84. cap. 8 cites it as adjudged 3 Jac. in the Ex- 


which can fine, and yet cannot impriſon. 
er, in Sir Tho. Thimblethotp's Caſe, and afterwards in Waller's Caſe, that the Chancery had 


c 
— 2 to aſſeſs a Fine for not performing a Decree. 


And it ſeems 8. The Sheriff in his Tourn may impoſe a Fine on all ſuch as are ouilty 
— 3 4/- of any Contempt in the Face of the Court; tor he ſtill continues a Judge 
| | p 
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of Record; and there ſeems to be no Doubt but he may impoſe what p, mer eirbe- 
reaſonable Fine he thinks fit upon a Suitor refuſing to be ſworn, or upon a to award a 
* Bailiff refuſing to make a Panel &c. or upon a Tithingman neglefFing to Fine or an 
make his ., or upon a Juror refuſing to preſent the Articles where- 1 
with they are charged, or upon a Perſon duly choſen Conflable refuſing to be tempto to the 
ſworn. 2 Hawk. Pl. C. 58. cap. 10. S. 15. Court, and 


ſays, that 
there ſeems to he no Doubt but that the Sheriff in his Torn might at Common Law, as the Steward of a 
Court Leet ſtill may, award an Amercement of any Perſon indicted for any Offence not capital within 
his Juriſdiction, without any farther Proceeding or Trial, and the Statute of 1 E. 4. cap. 2. clearly ſup- 
poſes him to have had a Power of impoſing ſuch Fines. 2 Hawk. Pl. C. 58. cap. 10. S. 17. 


9. O. was fin'd by the Council of the Marches of Wales for refuſitig to 
appear to a Bill there. Per Coke Ch. J. no Engl Court can Fine, and 
tho! Mountague Serjeant urg'd, that their Inſtructions gave them a 
Power to fine, yet Coke ſaid, it is clear that they cannot, this bei 
only a 8 but if it had been after Sentence it had been ſome- 
thing; beſides, O. being impriſon'd for Non- payment brought a Hab. 
Corpus, the Return whereof was not that they uſed to Fine before the 
Statute which confirm'd the Court, and therefore the Court held it clear 
that 1 not good. Roll. Rep. 339. pl. 56. Hill. 13 Jac. B. R. Oli- 
ver's e. 3 

10. Admiralty Court, which is 0 Court of Record, may puniſh one that 
teſiſts the Proceſs of their Court, and may fine and impriſon for a Con- 
tempt to their Court acted in the Face it; but ſhould they proceed to 

ive the Party Damages, a Prohibition would be granted. Vent. 1. 20 
Gar. 2, B. R. Sparkes v. Martin. 


| HT EY | — 


nn. 
r 


(W) Fine for a Contempt. In what Caſts for ſuing in 
Contempt f the Court. 


1. IF one Man arreſts another in London coming to the Common Pleas Br. Fine for 


to anſwer a Writ at the Suit of the ſame Man, becauſe he ought to rr 
have his Privilege, the Plaintiff ſhall be fined for the Contempt to 5. &. — 
the Court. 9 Þ. 6. 55. Curia. Br Fine pur 
| | ntempts, 

pl 24. Cites 14 H. J. 7. S. P. accordingly, ———8 Rep. 60. a. in Beecher's Caſe, cites S. C. according. 
and 9 H. 6. 55. | 

$0 where an Attorney arreſted J. S. in the Country, and when J. S. came to London he arreſted him 
again in London for the ſame Debt. Anderſon told him that if one be ſued here for a Debt, and is af- 
ter arreſted in another Court for the ſame Debt, the Penalty is Fine and Impriſonment, and that is both 
the Law and Cuſtom of this Courr, and oy EE him to the Fleet. Goldsb. 30. pl. 5. Mich, 28 
& 29 Eliz. Anon. And in Beecher's Caſe, 8 Rep. 60, a. it is reſolved yrthly, and laid down as a 
Rule, That where any one uſes the Countenance of the Law (which was inſtituted to make an End of 
Controverſies and Vexation) for double Vexation, he ſhall be fined, 


2. But if another Man had arreſted him, who was not laintiff in 
the Writ in Banco, he ſhould not be fined. 9 P. 6. 55. Curia. 
3. Tf the Plaintiff in a Suit in Banco be arreſted at the Suit of the Br. Fine pur 


Defendant in London, before the Return of the Writ in Banco, this 18 rn 
Contempt to the Court, and for this he ſhall be fined and impri- C and is that 
oned. 11 ID, 6. 22. | the Plaintiff 
a+ 3 ; , was comir 
towards the Court of C. B. to proſecute his Action, and the Defendant arreſted him in London, and 


= — fined and impriſoned for his Contumacy to the Court. Firzh, Fines, pl. 13. 


i 


5 % 4 In 


— 


2 1 bs 378. ED SEM ro A GI EL Oh: S521 54. 
7 75. x XC bil wot ins any ern ie Sj 1 
an, F144, keep Silence, upon à Pain. 7 Þ. ö. 12. 
Al Br. Leete 2. A Court Leer may command the Bailiff ro execute his Office, 
, &c. pl. 14 as to make a Pannel upon a Pain, and if he doth it not, he ſhall for: 
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F — e eee e 
4. In Treſpaſs the Defendant was return d Nibil, whereupon the 
Plaintiff came to London to ſue out another Capias, and the Defendant ax. 
reſted him in London, and the Plaintiff brought Writ of Privilege, by which 
the Body of the Plaintiff and the Cauſe was removed. The Plaintiff pray'd 
to be diſmiſs'd, and that the Detendant be fined for the Arreſt pending 
this Suit; bur denied per Cur. For it may be that the Defendant had no 
Conuſance that Plaintiff had a Suir — him in C. B. but otherwiſe it 
would be if the Proceſs had been ſerved upon the Defendant, becauſe 
this, as it ſeems, is Conuſance. But if the Plaintiff” pending his Suit hag 
arreſted the Defendant in London, he ſhould be fined ; for he had Conu- 
fance of his own Suit. Br. Fine for Contempts, pl. 40. cites 4 E. 


4. 15. 


*. WH $6 4.24... Fc SY , 0, © AS k 2 


2 1 TOO - * 


(x) Who ſhall be fined. 


SAD i.Y Hi an Arion upon the Statute of Parlbridge, for driving a Dic. 

LY I freſs pee the Coun Tk ** 2 —＋＋ ] pen 1 7 liff to 

Tre. J. S. by Special Matter, and it is adjudged again? him, he ſhall be 

RA 855; Anercty; for though he juſtifies as Bat iff, yet this is not proved, 
cites S. C. 30 All. 38. , 

ſays that the Defendant ſhall be ranſomed, and that a Capias was awarded againſt him.—And the Year. 

Book ſays the Court doubted whether he ſhould be ranſom'd, or only amerced by the Statute ; and that 


it was awarded by Sharde, by Aſſent of all the other Juſtices, that he be ranſom'd, becauſe he could not 
prove that he was Bailiff, but rather the Reverſe. See (D. a) pl. 1, 2. S. C. 


Br. Treſ- 2. But otherways it had been if J. S. had been a Party to the Writ. 
paſs, pl. 255. 30 All. 38. : 


Cites 8. C. 
—(D. a) pl. 
a. S. C. 


__— — ah ** as "_—_ 


, (Y) Fr what Cauſes a F ine may be impoſed. 
fee 2- Slate Fn Gal. jg. ate Fre 209. TA — 


2 29. cites ft it. D. 6. 12, b. 


mar power per tot. Cur. 8 Rep. 38. b. in Grieſley's Caſe. 80 if a Tithing-man vefuſes to make Pre- 


rntment in a Leet, the Steward ſhall impoſe: a reaſonable Fine upon him. Ibid. per Cur. cites 10 


sf a Juror at the Bar will not ſwear, he may be fined, 7 D, 6. 
I2. | s * | 2 
— 6 in a Leet departs without giving Ferdifs, the Steward ſhall fine him. 8 Rep. 38 
. Cites Lib. Intrat. in Amercement in Debt, Fol. 149. CES? . 


4. T any of the Jury give their Verdict to the Court, before they 
* agreed Of Ep A they may be fined. 43 A, 10. 


{+ 5. In 
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In Treſpaſs, tf the Defendant pleads the Releaſe of che Plaintiff, 8.P. and ſo 
1155 not be fined to the King, becauſe this is not any Conkeſſion 4 „ich 

the Treſpals. 11 I), 6. 29. Satistaction, 

+ 7, 4a which is not 
a Denial of the Treſpaſs, the Defendant ſhall not make Fine; for where the Defendant pleads in Bar, 
there. theyKing ſhall not have Fine; but contra of a Releaſe made after Verdict. Br. Fine for Con- 
4empts, pl. 41. Cites 4 E. 4. 29. | 


PP 


6. Vouc hee comes by Covin of the Demandant, and therefore he was at- 
tach d, and confeſs'd it, and made Fine. Br. Fine tor Contempts, pl. 
54. cires 22 E. 3. Fitzh. Voucher, pl. 133. | | 
J. Bailiff convicted for diſtraining Vi & Armis, where no Rent was 
arrrar, or the like, ſhall be fined ; otherwiſe if the Lord: himſelf was ſo 
convicted; tor Non ideo puniatur Dominus per Redemptionem. Br. 
Fine for Contempts, pl. 48. cites 30 Aſſ. 28. 
8. A Jury was put in a Houſe to treat of the Iſſue; the 12th Man 
went away, and could not be found; and upon informing the Court there- 
of, another was ſworn and added to the other 11, and when the 12th 
came he was awarded to Priſon, and made Fine. Br. Fines for Con- 
tempts, pl. 53. cites 34 E. 3. F itzh. Office of Court, pl. 12. | 
. 9. Furors were fined half a Mark each for taking Money after their Ver- A Juror was 
dif given, tho* no Agreement was made for it before. Br. Fines for ND 
Contempts, pl. 3 1. cites 39 Aff. 19. Mark 5 
eing ſeorn 
and to deliver a T. v ”_ of Felony, and the Juror was fined to the King. Br. Fines for ere, 


pl. 33. cites 40 A 


10. Lord of a Leet made a Fine of 40s, becauſe his Steward took IndifFment Br. Fine for 
of the Death of a Man in his Leet, which did not belong to his Leet, and — 
ſo incroach'd upon the King; And 40% took Indictment of Robbery at D. cites 3 H. 
where there is no ſuch Vill in this County, but in another. Br. Fine for 1. 

Contempts, pl. 49. cites 41 Aft go. | 

11. It one be by Mainpriſe and fails at the Day, and the Mainpernors S. F. where 

come by Capias or Volumarily, they thall be fined. Br. Fines for Con- Judgmene © 
tempts, pl. 1. cites 2 H. 4. 14. dy mp 


| dant, but in 

ſuch Caſe the Mainpernors ſhall not be condemned in the Sum; but otherwiſe if they give Security 

fl. the Sum in Tr as upon Iſſue upon Cap. ad Satisfaciendum or the like. Br. Fine tor Contempts, 
57 cites 11 H. 6. 31, 957 | 


12. One was Mainpernor for the Defendant in Appeal of Death, and the 
De endant did not * Eigene 5 Proceſs ed Seni the Main- 
pernor, whereupon he rendered himſelf and made Fine, and had a Su- 
perſedeas ; Quad Nota. Br. Fine for Conempts, pl. 10. cites 8H. 4.7. 
13. One who offer'd himſelf to be Pliage tor another for the Peace, 
ſwore he could expend 40 6. a Year, and upon another Examination con- 
feſs'd he could expend but 205. a Year, and was ſent to the Fleet till he 
ode Fine; Quod nota, Br. Fine tor Contempts, pl. 20. cites 7 H. 
v 25. 
14. In Treſpaſs, ſeveral were condemn'd, and the Plaintiff ſaid that one 
them was in the Hall, and pray d to have an Officer to bring him in, and 
one, who upon the fhewing of the Plaintiff arrefted 15 N. at whoſe 
Requeſt he tarried with him till he had a Writ of Privilege our of B. R. 
and then he carried him to C. B. but the Court was up before his Re- \ 
turn thither, and then he / him go at large; But per Cur. he is not 
chargeable as for an Eftape, as a Sheriff ſbonld be takes a Man by 
Writ, becauſe he has a Priſon to keep him in, and the Writ aſcertains 
the Perſon whom he is to take, whereas here he was inform'd only by 
the Party without any Record, and if the Party when he 8 
| : urt 


— — 
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Court will deny his being the ſame Perſon, they ought to let him go 
tho* they know him to be the ſame Perſon, their knowing him A 
ing nor as Judges of Record; But they were of Opinion that the Cryer 
ſhould be fined for his Delay and Demeanor. Nora. Br. Fine for Con. 


1 tempts, pl. 4. cites 33 H. 6. 55. 
8. P. fer be 15, It a Felon reads as Clerk, and the Arch-deacon or Ordinary re- 
* Jucge fuſes him, he ſhall be fined. Br. Fine for Contempts, pl. 5. cites 34 
the 8 H. 6. 49. | 

Talia. Br. Fine for Contempts, pl. 43. cite 9 E. 28.—— bid. pl. 37. S. P. and cites S. C 
>. P. and ſo for admitting Felon as Cicrk who is not Clerk. Ibid pl. 27. cites S. C. 


But the De- 16. A Furor made Fine to a Year's Value of his Land, becauſe he 
manding of appear'd and was challenged and tried in, and made Default when he ſhould 
him uf be be ſworn. Br. Fine for Contempts, pl. 28. cites 36 H. 6. 2. 


"oP 1 
at the Prayer | 
of the Pariy, and not otherwiſe. Br. Fine for Contempts, pl. 42, cites 4 E. 4. 35. 


17. If the Sheriff” or his Bailiff ſerves a Writ every Man is bound to aid 
bim, and this by the Common Law, and it they do nor, being requeſted 
by the Sheriff, they ſhall be fined ; As it the Sheriff requires them to tabe 

a Felon, and they refuſe, they ſhall make Fine. Br. Fine tor Contempts, 
pl. 37. cites 3 H. ». 1. | 
S. P. and ſo 18. A Furor that eats and drinks before the Evidence be fully given 
if he takes a ſhall be fined ; ſo if he eats or drinks in the Houſe betore or A they 


= — mn are agreed of their Verdict, Br. Fine for Contempts, pl. 25. cites 14 


given. Ibid. H. 7. 30. | 
L. 61. cites 36 H. 6.—D. 27 b. pl. 10. ted | H. 8. S P. as to eating &c. admitted —Oy, 38. 
rin. 30 Eliz. in Calton's Caſe ſuch Jurors as had eat were fined 5 l. and committed to the F. eet. 


Sav. 93-pl 19. The Homage at a Court Leet Time out of Mind had elected a 
121 3 * Conftable, and becauſe J. S. was elected according to the Cuſtom tor the 
good. nm's=" next Year, and refuſed to take the Oath, and deparced in Deſpight of 
the Court, the Steward fined him 5 1. and reſol ved good, and that with- 
out any affeering. $ Rep. 38. Trin. 30 Eliz. C. B. Grieſley's Caſe. 
20. A Fine aſſeſſed by a Steward in a Court Leet tor not coming to 
Court and doing Suit, is not warrantable without a Preſentment that he cught 
to do Suit at Court; but in ſuch Caſe he ſhall rather be amerced than 
fined. For Anderſon ſaid that for ſuch Offences as are within the Conuſance 
4 the Steward 22 and of which he hath the View, he may aſſeſs a 
ine; but not of others, unleſs preſented, & non conſtat to the Steward 
if Reſident or not, or what Cauſe he had for his Abſence. Cro. E. 241. 
pl. 2. Trin. 33 Eliz. C. B. Hall v. Turbet. 
21. If the Tenant or Defendant Reliéda Verificatione cog noſcit Attionem, 
_ ſhall be — Ka * Falſity. 8 Rep. 60. a. Mich. 6 Jac. in the Ex- 
uer in Beecher's Caſe. : : | 
"PI box al of Ae, for 10430 ts 15.3 AM ALLIS 
Pho fare ras teflon £rt0 ca17 %y . Z 20, thy fands- Zo Hahn 


— i = a Af AY . 


(Z) In what Actions a Man ſhall be fined by 
1 Judgment. 


Br. Fine for 1. Man ſhall not be fined in an Audita Querela. 12 Þ. 4 
* l 


cites 12 H. 4-6. and 15.8. P. by Hull cleariy.—2 And. 160. S. P. Arg. 


, | Bw 2. In 


— -— —— — —— 7 —7«*ͤ — — — 


— — — — — — — — 
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2. In an Action upon the Statute of Marlebridge for driving a Di- See (D. a) 
reſs into another Country, the Defendant ſhall be ranſom'd (which S Tag 
admits that this ſhall be fined.) 30 Al. 38. pl. 255. cite 


,—c 


1 Inſt. 14. S. P. as of a Thing done againſt the Peace. Br. Fine for Contempts, pl. 30. Cites $2 
30 Aff. 28. but it is miſprinted and ſhould be (38.) and ſo are the other Editions. 


» 


3. In an Aſſiſe of a Rent, if the Tenant be found Guilty of a Dif- Br. Fine for 
ſeifin with Force, by reaſon of a Reſcue made by him, without Vi & Contemprs. 


Armis, he hall be fined, tho" this'be not within the Statute. 33 H. 8 
6. 20. b. S.P. in AF 
ne, [| gene- 


rally as it ſeems;) but otherwiſe if the Diſſeifin be found without Force; for there he ſhall be only 
amerced; for the Writ of Aſſiſe does not mention Vi & Armis, but Injuſte & fine judicio Diſſeiſivit. 
$ Rep 59 b. Mich. 6 Jac. in the 1 per Cur, in Beecher's Caſe, cites S. C.—S. P. accordirg- 
ly, by reaſon of the corce ; and if the efendant brings Certificate of Aſiſe, which is return d Tarde, yet 
Capias pro Fine ſhall iſſue. So if the Defendant brings Attaznt ; but contrary upon Writ of Error. Br 
Fine for Contempts, pl. 46. cites 33 H. 6. 21. | 


4. 10 E. 1. Rot. Finium Memb. 9. Fine taken for not proſe: 
cuting an Appeal cc. | 
J. He who is outlaw'd upon Indictment of Treſpaſs at the Suit of the 
King, ſhall make Fine and Ranſom. Br. Utlagary, pl. 37. cites 22 
"2 O. 4 Man ſhall be fined in Maintenance. Br. Fine for Contempts, pl. 
21. cites 19 H. 6. 4. IFN | RE | | 

nm. Juſticies of Treſpaſs lies without. Vi & Armis, and therefore Fine 
ſhall not be made there; contra in Writ of Treſpaſs Vi & Armis. Br. 
Fine tor Contempts, pl. 52, gites 8 E. 4. 15. per Littleton. | 

8. In ©n0 Warranto it a Man makes Default, whereby iſſues Venire 
Facias, and he makes Default at the Day, the Liberty ſhall be ſeiſed 
for ever; per Catesby. But he held that no Capias pro Fine ſhould iſſue, 
becauſe Non conſt it whether he had it by Right or by Wrong; but by 
Choke J. ir thall be intended now that he had it by Wrong, ſince he 
does not come to ſhew his Title, and therefore Capias pro Fine ſhall 
iflue. Quære. Br. Fine tor Contempts, pl. 23. cites 15 E. 4. J. 
9. In Actions in which the Offence is ſuppoſed with Force, or in Deceit of 
the Court, it the Detendant confeſſes the Action at the firſt Day, yer he 
thall be fined and impriſoned ; tor his Appearance and Conteiſion is a 
Manifeſtation of, and no Satistaction tor, his Offence. 8 Rep. 61. b. 
Mich.” 6 Jac. in Beecher's Caſe. | 7 | 

10. The Defendant was outlaw'd upon an Information for ſeducing a 
young Gentleman to marry a young Woman of a lewd Charatter, and fined 
Joo It was moved that he could not be fined upon the Outlawry, 
becauſe in Miſdemeanor the Ouclawry does nor enure as a Conviction tor 
the Olfence, as it does in Felony or Treaſon, bur as a Conviction of the 
Contempt tor not pleading, which is puniſhable by a Forfeiture of his 
Goods and Chattels; and it he might be fined now, he muſt be fined 
again on the principal Judgment, and it was held irregular, | 2 Salk. 
294. 1 W. & M. B. R. The King v. Tippin. 

it. Alter a Capias Utlagary return'd non inventus, the Court may ſet 
4 Fine upon the Party abſent. Cumb. 36. Mich. 2 Jac. 2. B. R. The 
King v. Whitacre. 1 | 
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(A. a) For what Cauſes a Man ſhall be fined. 


Br. Ametce- 1. J2 an Action, if a Man denies his Deed, and this is found aa; 
2 —4.— htm by Verdict. he ſhall be ſined for his Fallity, and the — 
do rhe Jury. Co. 8. Beecher, 60. 33 Þ. 6. 54. b. Curia, + 9 E. 4 


55.8.P. ac- 
cordivgly. 24. D. 3 E. 6. 67. 19. admitted. 7, 8 El. 245. 65. # 34 Þ. 6. 20. ay: 
——2 Bulſt. judged. Sig tate h 
230. S. P. | 
See (G. a) pl. 1. 8. P. 


mitted by Judgment, Paſch. 12 Jac. Jones v. Croſs. | 
y Judgment, 3. Cites S. C. & S. P agreed. Br. Amercement, pl. 5. cites 33 H. 


hr. Fine for Conte mpts, pl - 
6. 50. accordingly ——Fitzh. Fines, pl. 16. cites 33 H 6. accordingly. 

t Fitzh. Fines, pl. 25. cites 8. C. accordingly. : 
rempts, pl. 3. cites 8. C. Fitzh. Pledges, pl. 3. cites 8 C. 


4 Br. Fine for . 
He who denies the Deed of his Ance ſtor, which is found againſt him, ſball be amerced; but if it was his 
en Deed, he ſhall be fined. Br. Amercement, pl. 5. cites 33 H. 6. 50. But where a Man der ies 
bis own Deed, ſo that he is convicted of it, and awarded to Priſon for the Denyins, there he ſhall not be 
amerced ; for where a Man ſhall be impriſoned, he ſhall not be amerced. Br. Amercement, pl. 17. 


Cites 11 H. 4. 55. 


see (G. a) 2. So in alt Action of Debt, if the Defendant pleads the Acquittance 
I. 2. of the Plaintiff, and the Plaintiff denies it, and this is fuund for him 


n this Caſe, hy Herdict, the Defendant ſhall be fined for his Fallicy, as well as if 
and the ale ye had Dented his own Deed. 33 b. 6. 54 b. Euria. Co, s 
22 oy Beecher,. 60. 

G 
— but in either Caſe if aw bis Plea he confeſſes the Matter, he ſhall be amerced only; for 
feſſion, and the Plea is waived. _ Br. Amercement, pl. 5. cites 33 H. 


the Judgment is only upon the Br 
Br. Fine for Contempts, pl. 3. cites 8. C.——Fitzh, Fines, pl. 16. cites S. C. & S. P. per 


6. 50. 
Priſot; quod fuit conceſſum, by the Prothonotaries. $04. a 
In Debs the Defendant pleaded the Plaintiff . Releaſe, and the Plaintiff denied it to be his Deed, and it 
ent was Quod fit in Miſericordia, and not Quod capiatur ; but all 


was found Not bis Deed. The Jud 
the Juſtices and Barons held it well enough, becauſe it was the Deed of another which he picaded ; ſo 


that tho? it be falſe, he ſhall not be impriſon'd ; but otherwiſe where he denies his own Deed; and 
9 oy affirm'd, Cro. E. 844. pl. 31. Trin. 43 Eliz. in the Exchequer-Chamber, Walker ». 
k. 


As where an 3. I A Writ abates through the Default of che Plaintiff himſelf, he 


Attaint va. ſhall be fined. 34 All. 9. 
ries from the * As if a Writ abates for that the Plaintiff or Defendant is miſ- 


Fr Record named, the {Plaintiff ſhall be fined ; for this is his own Fault. 34 
of the Plain- Aff, 9. adjuoged. 


ef, this 
bein his own Default he ſhall be ſin d. But per Sharde, it is otherwiſe if it be not by his own Default. 
Br. Fine for Contempts, pl. 30. (bis) cites 54 Aſſ. pl. 9. but it ſeems miſprinted for (34 Aff. pl. g.) and 


fo are the other Editions. : 


* Br. Fine z. Tf the Plaintiff be nonſuit, he ſhall be fined, * 34 All. 9. ad- 
pur Cov. mitted + 41 Aff. 8. 5s MW 5 

30. (bis) cites 8. C. & S. P. accordingly. + Br. Appeal, pl. 74. cites 8 C. 
219. cites S. COC. | i: 


FRAN. 6. Tf a Wide abates for Want. of Form, the Plaintiff ſhall not be 
Fol,220- fined. 34 Aff. 9. For this is not the Fault of the Plaintiff. 


Br. Fine for Contempts, pl. 30. (bis) cites 54 Aſſ. 9. per Sharde ; but ſeems miſprinted for 34 Aſſ. 9. 
and ſo are the other Editions. | 


4 „ Rin N 7. So 


Fitzh. Corone, pl. 


— 
— 
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J. So if a Writ abates tor want of Matter in Law. 34 All. 9. Br. Fine for 


Contempts, 


pl. 30. (bis) cites 54 Aſſ. 9. by Sharde, but ſhould be 34 Aſſ. 9. and fo are the other Editions. 


8. Im an Appeal of Mayhem againft ſeveral, if ſome of them are Fitzh. Coro- 
found Guilty, and the Plaintiff prays Judgment againſt them, and re- ve, Pl. 182. 


lioquiſhes his Suit againſt the reſt, he ſhall be fin d for his not proceed: = 5 
ing againſt the reſt, 22 Af, 82. adjudged, P — py 


al, pl. 60. 
9. If one denies his Tally of Debt ſealed, he ſhall not make Fine as he cites . C. 
ſhall upon deny ing his Deed. Br. Fine for Contempts, pl. 51. cites 
E 2. Eitzh. Fine 115 & 116. | | 

10. If a Man at a Fuſtice Seat makes a Jaife Claim by claiming more 
than he ought, he ſhall be fin'd for ſuch falſe Claim. 4 Inſt. 297. cap. 
13. eites 8 E. 3. Itin. Pick. fol. 15. Lanc. fol. 64. 

11, For all Contempts done to any Court 7 Record againſt the Command 
of the King by his Writ under his Great Seal, the Offender ſhall be fin'd 
and impriſon'd, As in Quare non admiſit, _ incumbravit, Attach- 
ment upon Prohibition &c. 8 Rep. 60. a. in Beecher's Caſe, cites 19 E. 

3, Quare non admiſit 7. 23 E. 3. 22. 26 E. 3. 25. 20 E. 2. Coro ne 
233. Standf. 132. 

12. But when the Tenant or Defendant ſe retraxit or receſſit in Con- 
temptum Carie, this is not any Contempt againſt the Command of the 
King by his W ric. 8 Rep. 60. a. b. in Beecher's Caſe. 

13. In Appeal of Mayhem, by which he loft his Hearing, it appeared 
upon Examination that he is not maim'd, but can hear very well, and 
therefore ſhall be fin'd for his falſe Appeal. Br. Fine for Contempts, 
ch  Deſfaden in Replevin claims Property falſely, and this be Br. Return 
*. the Defendant in Replevin claims Property falſely, and this gr 
und in a Proprietate Probanda, he ſhall be ud and YE od, Br. gp l 
Fine for Contempts, pl. 14. cites 11 H. 4. 4. SM 8. C. accord- 

15. But otherwiſe where a Servant claims Property for his Mafter, and ingly: 
the Property is found againſt him, there the Matter ſhall not be fin'd. — 8 
Br. Fine tor Contempts, pl. 14. cites 11 H. 4. 4. 1 I 


accordingly. Firzh. Proprietate Probanda, pl. 1. cites S. C. that the Defendant in Replevin claim- 
ed the Property to be in his Maſter, whereupon a Writ of Proprietate Probanda was awarded as it was 
faid; and Huls ſaid, that if the Property be found in the Plaintiff, the Defendant ſhall be fin'd &c. 
—>$ Rep. 60. a. in Beccher's Caſe, S. P. that he ſhall be fined and impriſon'd. 


16. In Replevin the Defendant, avow'd for Damage feaſant, and found 
for the Avowant, and upon a Recurno Habendo and an Averia elongata 
returned, and a Withernam awarded, the Plaintiff on bringing the Mo 
ney into Court prayed Stay of the Wichernam ; but the whole Court 
was clear againſt ir, becauſe the Plaintiff having 2 the Cattle, 
which is 4 Contempt, ought to pay a Fine, and aſſeſſed a Fine accord- 
2610 and then the Plaintiff had his Prayer. 2 Le. 174. pl. 211. Mich 
29 & 30 Eliz. C. B. Anon. | : 

17. If co are Fighting, and others are looking on, who do not endea- > *- 8800 
Your to part them, and one is killed, the Lookers-on may be indicted 5 *5 
and fined co the King; Per Popham, quod Velverton conceſſit. Noy that if thoſe 


50. Wilburn's Caſe. that are pre- 
| | ſent when 


any Man 10 lain do not their beſt Endeavour to apprehend the Manſlayer, they ſhall be fined a 


S. P. accord 


impriſoned. | 


18. In Debt by an Executor, the Defendant pleaded a Releaſe of the Teſ- 
auer made to Himſelf, but found againft him, and Judgment in Miſericor- 
a, Error was brought, becaule it ought to be a Capiatur, he having 

pleaded a falſe Deed. {No judgment or Opinion of the Court is men- 


— 4 Cro. J. 255. pl. 12. Mich. 8 Jac. B. R. Gybſon v. Har- 
tle. 


(B. 9 
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GB. e) To whom, and how the Fine may be in 
N ” :- eee 


- 


If A Se,, 1. 1 a Pan be indifted ſor Extortion in his Office as Bailiſt to a 
1 — bo Sheritt, and . , pe: be cannot be fin'd to the Parry 
und does not Erieved in any Sum. Pill. 11 Tar. B. N. Brunſden's Caſe, in à 
refer it to the Mit of Error upon a Judgment at the Seſſions at Sarum, and 
Diſcretion the Judgment reverſed per Curiam, becauſe the Judgment was to 
ofthe Court, renner treble Damages to the Party grieved, this not being upon 
King's Any Statute that warrants it. | 
h can- « ., 3 a | | 
—"_— any Mitigation of it, per Coke and Doderidge J. but Coke ſaid, that it is other» iſe u here 


the Statute does not preſcribe a certain Sum, but ſays that it ſhall be double the Value, or in ſuch Manner. 
Roll Rep. 194. Paſch. 13 Jac. B. R. The King v. Wray. | 


If Fines are 2. Fines aſſeſſed in Court by Judgment upon an Information, cannot 
ſer at the be afterwards qualified or mitigated. Cro. Car. 251. Paich. $ Car. B. R. 
Seſſions, the The Ki . : , 
Cn of 7 ing v. Sir Ja. Wingfield & al. | 
B KR. is to | 
judge of them, whether ſet with or without Cauſe, and to mitigate them when impo'ed exceſſively 
ent. 336. Paſch. 31 Car. 2. B. R. Anon. | | 
A Fine ought to be abſolute, and not conditional; and therefore a Fine, unleſs ſuch a Thing he 
done in Futuro, is void; and by Common Law a Fine for Non-repairiuo. of Highway was * for the De. 
fault in not repairing the Highway, and ought to be abſolute ; bur by a late Statute the Fine is to go 
towards the Repay, per Holt. 12 Mod. 318. Mich. 11 W. z. 1 * In Caſe it ſſiouid nat 
be repaired by ſuch a time. See Kelyng's Rep. 34. * 


- 
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an (C. a) Impri ſonment. Capiatur. A gainſt what Per- 
Ca -- ſons Judgment ſhall be quod capiatur. 
3 . | 105 

ti 4 

ne — 1. IF an Infant be Plaintiff in an Attaint, and this is found again 
ane ner or© him by Verdict, he ſhall be impriſoned. 30 Aff, 18. adjudged 


if he offers 
his Fine he ought to be delivered immediately, and the King cannot juſtly retain him in Priſon after 


the Fine tendered. Br. Impriſonment, pl. 100. cites it as determined in Parliament Anno 2 M. 1.— 
The Attaint was upon Oath . againſt his Father. Br. Impriſonment, pl. 64. cites 8. C— Fiz". 
. a x 


Impriſonment, pl. 10. cites S. C. | 45 


Fith. Im- 2. And the Impriſonment ſhall not be pardoned of Courſe. 3o fl. 

iſonment ; | 
priſorment» 18, Adjudged. 22 | TW: | 
p C. accordingly———Br. Impriſonment, pl. 64. cites..S. C. that the Infant was adjudged to 


Amerce- - 3. If an Infant brings an Appeal, and this is abated becauſe it daes 
W not lie during his Tnfancy (admit this to be Law) pet be thall not 
but that is be impriſoned, 41 All. —_— | 


that he was - | . | | N ; 
amerced, buy, it was pardoned by his Nonage —Fitzh, Age, pl. 74. cites 8. C. but is as to his be- 
ing amerce&* | _ ; e e $09 i 
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Tf an Infant be attainted of a Diſſeiſin in an Aſſiſe the Jud ment * 37. Impri- 
ſhall be * quod capiatur. 43 AM. 45. adjudged. Bar this ati 
+ pardon'd ot Courſe. 43 Al, 45. adjudged. e 4 


tra that an 
fant Diſſeiſor with Force ſhall not be impriſoned. Br. Imoriſ- 8 
— Cur. becauſe he is an Infant. . „ 


Br. Coverture, pl. 43. cites S. C. 


5. In an Aſſiſe againſt Baron and Feme, if the Feme be received upon Br. Impri- 


the Detaulr of the Baron, and pleads in Bar, and acknowledges an {ment . 
69 cites S. C. 


Ouſter, and the Demandant takes Iſſue upon che Bar, and this ts ee 
found tor the Demandanc, the Tenant ſhall not be impriſoned for tis nor ſhall the 
Caption of an Duſter, becauſe ſhe is a Feme Covert, 37 Aff, 1. Baron be inn 
adupgc . yg ura, 
. . o* belore 
Default he and his F leaded in Bar; for his P i re 
12254 hey Airy 3 3 : "Fitzh. 2 * K by 


In Aſſiſe Feme Covert <vas found Diſſeiſor with Force and Arms, and therefore ſhe i 
Priſon. ' Br. Impriſonment, pl. 45. cites 16 Aſſ. 5,—Br. Coverture, pl. 36. cites 8. Sit committed to 


6. If a Feme Covert be found guilty of a Treſpaſs before the Cover. Br. Tmpri- 
ture ſhe ſhall be impr iſoned. 22 All. 87. ſonment, pl. 


beat 5 : cites 8 C. 
and the Feme was impriſoned, but nothing is mention'd there of the Treſpaſs dulng before the 
Coverrure. 

- Attaint paſſed againſt the Baron and Feme, and therefore they were amerced and taken, ard ſo ſee 
Feme Covert taken and amerced. Br. Amercement, pl. 9. cites 42 E. 3. 26. 


J. Jf a Biſhop be attainted of a Treſpaſs againſt the Peace he ſhall D 35. a. 


not be taken as another Yan, becauſe he is a Prelate, 29 E. 1 
3+ 42+ +41, SYS 8. P. 

— wid. pl. 90. Trin 14 Eliz. S. P. adjudged. — —S. C. cited Arg. Mo. 768 ca 2 
of Hereſovd, who was Nonſuited; by which he was taken; Q nora. 2. Im priſonment, 1 11 


cites 6 Aſſ. 5 , 


8. But it ſeems if he be attainted in a Premunire upon 27 E. 3. the 
Judgment ſhall be quod captatur cc. for chis is expreſsly given by the 
Statute againſt all Men. Du bitatur. 39 E. 3. 7. b. | 
9. In an Attachment upon a Contempt againſt a Prior for refuſing Br. Impri- _ 
to admit the Vadelet of the King to a Corody, if he be attainted there- ment, — N 
of he ſhall be impriſoned, Dubitatur 38 Afl. 22. . „ 

{ il 
printed, and that it ſhould be (22.) as in Roll Upon a Nihil rerurn'd agai- ſt a Prior Capias was 
denied, bur there they ſaid that upon Reſcous or Contempt return'd it lies. Mo. 568 Arg. cites 27 

„8. 22, And that in Treſpaſs a Nihil was return'd againft a Prior, whereupon a Capias was 
prayed ; ſed non allocatur, becauſe it is a Name of Dignity, and preſumed that he has Aſſets in an- 
other County. Ioid Arg. Cizes 7 H. 4. 2. | | | ; A 


10. Tf a Biſhop be attainted in a Writ of Oyer and Terminer for Attaint by 
burning ot Houſes, the Judgment ſhail not be quod capiatur. 29 %%% 7 
All. 33. adjudged. 5 5 5 . e 

i N e Vonſuited, 
and there fore was taken; Quiod Nota. Br. Impriſonment, pl. 32 cites 6 Aff, 3.—Fitzh. Judgment, 
pl. 2:5. cites 8. C. 


t. Jf a Prioreſs be attainted in an Aſſiſe of a Diſſeiſin againſt her own 4 Impris 
Deed the ſhall be impriſoned, 4 All. 16. 1 
| 8. C.— Ibid. pl 93. cites 8. C accordingly, 


12. If a Baron of Parliament be found a Diſſeiſor with Force in an Cro. E. 1-0. 
Aliſe, the Judgment againſt him ſhall. be Quod captatur, Hill. 23 w 2 8 
3 * El. tatord v. 
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* EI B. R: the Lord Laford's Caſc. aozurged and affir med in © 
and Hemd; rit of: Ex cor. 3 

for it is upon a Diſſeiſin found, in which Caſe.a Fine is given by the Statute, and no. Perſon being 
exempt therein, it ſhall bind a Nobleman as well as any other. And for a Cuntempr a Capias lics agalnit 
a Nobleman, and this Fine is for the Contempt to the Law. 


A 13. So io Debt upon an Obligation againſt a Baron of Parliament, 
Fol. 21. if the Deſendant pleads Non eſt Factum. and the Iſſue is found 
againſt him, the Judgment againſt him ſhall be Quod capiatur. Tr, 


Cro. E. 503. . 
pl. 26. 5 C 39 El. E. R. between the- Earl of Lincoln and Flower, adjudged in a 
_ Writ of Error, ' 1 


in Error; becauſe upon this Plea found againſt him a Fine is due to the Queen, and none ſhall haye 
Privilege againſt her, and therefore a Ca pias pro Fine well lies. 


S. P. Br, 14. In Aſſiſe two were found Diſſciſors with Force and Arms, and the 
Impriſon- pn was an Infant of 18 Tears, therefore he was not. awarded to Frifon, 


ment, pl. 45. but the other was awarded to Priſon. Er. Impriſonment, pl. 43. cites 


cites 16 Aſſ. 
J. 14 E. 3. 18. 
S. P. Br. Coverture, pl. 36. cites 16 Aſſ. 7. 


The Baron 15, In Treſpaſs of Battery againſt Baron and Feme, the Feme was found 
—_— be Guilty and the Baron not, and therefore the Feine was imptiſoned and the 
mpriſoned 5 ws * 34 5 
fas © bbs Baron not. And note, that ia every Cafe of Force, w here any Force is 
Feme, nor found in Treſpaſs Vi & Armis, Falſe Impriſonment, Or Alliſe, the Judg- 
ſuffer corpo- ment ſhall be Quod defendens Capiatur; For he iball be impriſoned tor 


— — a Fine for the King. Br. Impriſonment, pl. 53. cites 22 Ati. 87. 


Feme, nor for her Default. Br. Impriſonment, pl. 100. (bis) cites 43 E. 18. 


* againſt 16. An Infant ſhall not be impriſon'd for pleading a falſe Decd. Br. 
an Infant Impriſonment, pl. 62. cites 28 Aff. 10. 


who pleads | 
intenaney by Deed with a Stranger, which paſſes againſt him by Proof of Witneſſes or the like, he ſhall 
— per r and Marten, becauſe the Statute is general and does not owe an In- 
fant ; But Paſton contra; for an Infant ſhall not ſuffer corporal Puniſhment by Statute unleſs Infant be 
expreſſed by Name in the Statute. Br. Impriſonment, pl. 101. cites 3 H. 6. 51. | 
1 — was given againſt an Infant quod capiatur, whereupon Error was brought, and this was 
d. Williams J. ald that there is no Caſe in Law to warrant ſuch Judgment againſt an Infant, 
Quod capiatur (wnleſs ay in the Caſe of Felony.) And the whole Court agreed with him herein, that this 
Is a clear Error, and for that Reaſon the Judgment was reverſed. Bulſt. 172. [but miſpaged 162. 


Trin. 9 Jac, Daby v. Holbrooke. 


Br. Fines for 15. Feme brought Appeal of the Death of her Husband, and the Baron 
<MPt5, was brought into Court, and the Feme appoſed it he was not her Baron, 


; Ad 1 who ſaid that ſhe ſuppoſed he had been dead, where in Fact he was alive, 


by which ſhe was impriſon'd for her falſe Appeal, and the Baron went at 
for it ſeems that he was not of Covin with the Feme in bringing 
the Falſe Appeal. Br. Impriſonment, pl. 106, cites 8 H. 4. 13, 
18. A Mayer and Commonalty who are attainted of Diſſeiſin with 
Force, ſhall not be impriſon'd, becauſe they are a Corporation. Br. Im- 
priſonment, pl. 95. cites 21 E. 4. 13. & 14. per Pigor. 
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(D. a) Vaio ſhall be impriſoned. 


oi | 
15 


IN an Action upon the Statute of Maribridge, for driving a Diſ- Br. Treſpaſs, 
treſs out of the County, if the Deſendant juſtifies as Bailiff to J. S. pl. 255. cites 
and. pleads a Special Juſtification, And this is adjudged againſt hin), he Mk. | 

Gall be 1mpriſoned ; for though he juftifies' as Batlif, per it 48 not C. 
proved. 30 Afl. 38. adjudged. 
2. Bllt it had been otherwiſe if J. 8. whole Bailiff He was, had been Br. Treſpaſs, 


Party. 30 All. 38. Vat 
3. Ik an Attaint be brought againſt one who tas not Party to the In Actaine 
fit Recovery, he ſhall not be impriſoned. 8 P. 4. 23. b. 2 — als- 

ere, and was 


received, and maintainid the frſt Oath, and it was found againſt him, yet he was not committed to Priſun. 
br-Imprifonment, pl. 41. cites 14 Afl. 2.——8 Rep. 60. a. in Beecher's Caſe, S. P. cites 14 Aſſ. 2, 42 


E 3. 26. b. 9 E. 4. 33 


4 If an Attaint be brought againſt a Feme, Tenant in Dower of * Br. At- 
the Polleinon of her Husband, upon a Recovery by her Husband, if ſhe unt, pl. So. 


maintains the Oath or not, and this ig found againſt her, and the gs K. 
ury attainted, yet the ſhalt not be en becauſe ſhe is not the weint, 41050 
1 that recovered. 4: Al. 18. adjudged, 40 All. 20, ci * 
adjudged. % 
Feme, which paſſes againſt them, they ſhall be Jamerced and impriſoned. Quod nota. Br. Impriſon- 


mem, pl. 5. Citcs 42 E. 3. 26. | 


5. But orherways it had been, if it had been found againſt the Party * Br. Attaint, 
kimſelt who recover'd iu the fixſt Action, if he maintained the Oarh in „ eee 
the Attaint. * 41 ail. 18. 8 D. 4. 23. b. hy 8. P. Br. Im- 


„ priſonment, 
pl. 4. cites S. C. But contra if his Heir or Aſſignee maintain the Oath who were not Parties; Per 
Mombray J. N | 


6. So it he had not maintain'd it, but had made Default, and the Br. Atraint, 
Jury after had been attainted. 4: All. 18. admitted. pl. Fo. cites 


7. In Treſpaſs againſt Baron and Feme, if the Feme be found Guilty gr. Impri- 
and the Baron Nor gutlty, the Baron ſhail not be impriſoned. 22 Af, ſonment, pl. 
87. adjudgeo. | 53. Cites 8. C. 

8. In Treſpaſs againſt Baron and Feme, if the Feme be found * B. Impri- 
Guilty, and the Baron Not guilty, the Baxan ſhall_not. be impri born. ol, 
loned, * 22 Aff. $7. adjudged. Contra Mich. 15 Jat. B. B. in SC. 4 
t Word and Suteliſi's Caſe, By the Clerks, Trin. 4 Jac. B. R. Rot. . 6. 
376. between + V hite and Halſe, ADzUDgeD in a Mrit of Error upon a 1 See (M) 
Judgment in Banco, where it was in an Action of Batrery agaioſt y! 8.8. C. 
Baron and Feme, and the Baron found Not guilty, and the Feme Guil- 2 
ry, the Judgment was Quod capiantur as well the Baron as the + Cro, . 
Feme, becatife the Baron is Party to the Act ion, aud ought to pay the 203. pl, - 
Fine of the Feme. Paſch. 11 Car, B. R. between Mayow and Cork- Wt. 8. C. 
Hatt, per Curiam, reſalved in a Writ of Errop upon a Judgment iu age 00 
Banco, in an Ejectione Firmæ againſt Baron and Feme; but the an 5 
{tidginent reveried for another Cauſe. Paſch. 11 Car. Mich. 4 Error, ch. 
Lax. B. B. between ren and Cg, fn a Weit of Error upon a t 

Judgmene in the Daxthallza, and the firſt Judgment amonyB as 10 fee, 
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been a Miſe. thi3. Intratur Paſch. 14 Car. Rot. 325 Contra Dich, 3 Jac. 
ricordia un- ., G. between Anſpan and Shaftsbury. i 


ly for the | | : 
1 And Mann the Secondary ſhew'd the Court that ſo it was adjudg'd in the Exchequer- Chamber 
in Error of a judgment in this Court. 8 
Cro. C. 406. pl. 5 S. C. & 8. P. aſſign'd for Error; but it was anſwer'd on the other Side, that the 
udgment ought to be Quod capiantur, that it is only for the Fine to the King, and the Impriſonment 
1s only till the Fine is paid, and the Baron ought to pay it; for the Feme cannot; and to prove this |}; 


cited a Precedent in B. R. Trin. 4 Jac. between Lewis and White, adjudg'd in Point, and affirm'd in 


Error. And broom the Secondary ſaid that all the Precedents are ſo, and the [Judgment was affirmed 
as to this Point ; but on * 44 it was re verſed . Cro. C. 513. pl. 8 Mich. 14 Car. 
B. R. in Battery againſt Baron and Feme, for Battery by the Feme, and found againſt them, it was re- 
ſolved that the Capiatur ſhould be againſt the Baron only; and the Clerk of the Crown a-d Secondary 
inlorm d the Court that ſo were all the Precedents, tho the Wrong is done by the Fem: only. 


„see (M) yg. In an Action of Debt-againſt Baron and Feme, upon an Obligation 
rat's & C of the Feme betore Coverture, they plead Non eſt Factum, and this 1s 
Notes were found againſt them, both ſhall be tinpriſon'd, ſcilicet, the Baron ag 
'+Cro. E. well as the Feme ; for the Baron is guilty of a Falſe Denial ot the 
81. pl. 34 Deed, (which is the Cauſe of the Impriſonment) as weil as theFeme, 
hoo 1 Mich. 15 Jac. B. B. in * Wood and Suteliſf's Caſe, per Curtam and 
Hill. 3 the Clerks; and this was ſaid by H. Croke that it was da adjung d 
Eliz. in the 3 Jace in Baldock's Caſe, Pill. 37 El. 31. in Camera Scaccaru, be: 
Excbequer- tween Say and Bardoiſe, udjudged in a Mrit of Error far the Reverſal 
Chamber, , Of the firſt Judgment. Intratur Mich. 33, 34 El. Rot, 470. 
and Judg- between t Bardo/f and Percie and his Hife, (it lcems as tit this was the 
ment re. ſame Cale before⸗mention d in 37 El. where the firſt Judgment was 
AA" that the Baron * ſit in Yilericordia, and that the Feme capiatiir 
Fol. 222. any this was reverſed, becauſe it was not that the Baron and Fe; 
vers'd *- cap 8 
— ak pl. 982. S. C. in the Exchequer-Chamber, adjudged accordingly.——S. C. cited Roll Rev, 
294. as adjudged accordingly, and Coke Ch. J. ſaid it is a ſtrong Caſe. S. P accordingly, and i 
in Treſpaſs done by the Feme dum ſola, both ſhall be taken for the Fine; to which the Prothonotarics 
reed. Het. 53. Mich. 3 Car. CB. Johnſon v. Williams. ——S. P. by Dier and the Clerks, Dal. 39 
— 11. 4 Eliz. Anon. held accordingly ; and the Caſe in Het. 53. ſeems only a Tranſlation of Dal. 


10. In Replevin the Attorney of the 1 9119 ſhall gage Deliverance, ard 
ſhall find Surety thereof, or ſhall go to the Fleet. Br. Impriſonment, pl. 
78, cites 1 H. J. 11. | 


(E. a) In what Actions and Caſes the judgment may be 
5 Quod capiatur. 


Aſſiſe againſt three, if they are found Diſſeiſors, and chat 
pg. Tone be them oaly came with Force, yet all ſhall be impriſoned. 2 
men; vl. ED. 3. 43- adjudged. = 
, Cites 12 th TE VR 
A 1. 22. 8. C. & S. P. according]y. S. P. Br. Imprilo 
ment, 4 cites af brooks oye Reaſon as to be, becauſe in 7 reſpaſs all ſpall be Prinen 


„Br. Impri- 2, In an Aſſiſe, if the Tenant be attainted of a Diſſeiſin with F - 
ſormen, vl. yg thall be impriſoned, * 27 A, 24 adjudged. 23 Af. Aged. 


[i 
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jupged. t 24 All. 2. adjudged. # 2 Af. 8. adjudged, 72 Ed. 3. 47 5. C dot 


adjüdged 5 þ . not appear. 
Firth. Impriſonment, 4 9. cites 8 C. but not 8. P — Br. Diſſæiſor, pl. 40. cites S. C. but S. P. docs 
r 


of appear. + It ſeems this ſhon'd be 24 Aff. 3. that Plea being the very S. P. which ol. 2. 
1 6 + Br. Impri ſonment, pl. 30. cites S. bt which ſee ar pl. 1. ſupra, it being 8. P 0 * 
Plea —— See (F. a) pl. 9. S. C. J Firzh Impriſonment, pl. 22. cites 2 E. 3. but 88. P. 


with pl. 1. ſupra. 


3. In an Aſſiſe, if the Tenant be attainted of a Diſſeiſin, he ſhall be br. Lapel 


ſonment, pl. 
taken, 43 All. 9. | 94. cites pl 
g. C but S. P. does not clearly appear. —Sece (F. a) pl. 7. and the Notes there. F itzh, Impriſon- 


ment, pl 1. cites 8 C. 

He who is attainted as Diſſeiſor in Aſſiſe ſhall be impriſon*d, and if it be fund that be carried away 
the Goods, this is Attainder with Force without more, and the Gurt ex Officio oug bt tc inquire of the Forces 
Br. Impriſonment, pl. 82. cites 11 H. 4. 15. 17. : | 


4 Though it be without Force. 24 Af, 30. adjudged. Br. Impri- 


ſonmenr, pl. 
69. cites S. C. & S. P. admitted But 8 Rep. 59. b. in Beecher's Caſe ſays, that where the Diſſeiſiu 
without Force, he ſhall only be amerced ; for the Writ of Aſſiſe makes no Mention of Vi & Ar. 
mis, but injuſte & fine Judicio diſſeiſivit. 4 Inſt. 236. S. P. but the Court Ex officio ought to en- 


quire of the Force, tho if they do not it is no Error, as has been adjudged. 


» 1 In an Aſſiſe of Nuſance, if the Defendant be found Guilty, bg * Br Impri- 
al be impriſoned. 32 All. 2. adjudged. Contra f 19 Af, 6. ad⸗ ment, bl. 


68. cites 
mitted. S C. accord- 


1 I . Ingly,——-. 
Fitzh. Aſſiſe, pl, 109. cites S. C. accordingly. —— f Br. Impriſonment, pl. 50. cites S. C. 


6. But if a Man be attainted ot a Nuſance upon a Preſentment at the 
Suit of the King he ſhall not be impriſoned. 19 Aff. 6. adjudged, 
7. In an A ile by Tenant by Statute Merchant, if the Tenant be at- 
tainted of a Diſſeiſin with Force, he ſhall be impriſaned. 43 All. 9. 
8. In an Aſſiſe, if the Tenant by his Flea does not deny his Ouſter, In Aſſiſe, if 


though he be after found 4 Diſſeiſor without Force, pet he ſhall be tm- Fades a 


priloned. 28 All. 15. adjudged. 4 Plea in 

; : which an 
Oufter is not deny'd, which paſſes againſt him, he ſhall be impriſoned, tho' he does not cenſeſs any Ouſfter, 
and he who contefſes an Ouſter, and the Iſſue is found againſt him, ſhail be impritoacd. Br. Imprifon- 
ment, pl go. cites 28 Aſſ. 15. and 33 Aſſ. 6. 


9. In all Actions of Treſpaſs general quare Vi & Armis, if the De⸗ Hob. 180. pl. 
fendant be found Guilty the Judgment chall be quod capiatur. Trin. 3 
r5 Jac. between 1 Heath and rage, adjudged per totam Curiam in a fr nagen 
Writ of Error at Serjeants Inn. Vide the fame Cafe, Pobart's v<againft 


** | : Defendant 
Reports 42, | N he. ſhall be 


fined and impriſoned; for to every Fine Impriſonment is incident, and always when the Judgment is 
Quod Defendens capiarur, this is as much as ro ſay Nuod capiatur quouſque finem fecerir, 8 Rep. 50. 
b. per Cur Mich. 6 Jac. in Beecher's Caſe.—8 P. Br, Treſpaſs, pl. 125. cites 1h H. 6. 8.8. P. 
Br. Impriſonment, pl. 20. cites 19 * Br. Fine for Contempts, pl. 22. cites 8. C. 


10. In Treſpaſs, if the Plaintiff declares that he levied a Plaint in Hob 189. 
London, and upon Proceſs J. S. was arreſted bp a Serjeant, and that pl. 91 §. C. 
the Detendant Vi & Armis reſcued him, per quod he loft his Debt, and 5 b. 8.5. 
upon Mot Sulltp pleaded it is tound tor che Plaintiff, the Judgment per Cur. 
hercupon ought to ve quod Defendens capiatur ; tor tho the Mature 
of the Action is properly an Action oy Caſe, as touching he 
Lois of the Debt oof the Platnttff, pet this being with Force to tl 
Serzeant, who was a. Pinifier as well to the Plaintifk as the CUR, 
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the Action map be Vt & Armis, Hobart's Reports 242. between 
Mheatly and Stone. 6 
Hob. 180. 11. In Actions ot Treſpaſs upon the Caſe, if the Defendant be found 


pl 215-cnes Guilty, the Judgment thall nat be Quod capiatur, vut Quod fit in 


Tan Se, Wilertcordia, Krim. x5 Jac: between ere aud Stove, adJudged, 


Caſe, S. C. | | 
adjudg'd and affirm'd in Error,— — 8 Rep. 59. b. in Beecher's Caſe, S. P. accordingly.-——- If in 
B. R. the Bill be Treſpals general, neither ſaying Vi & Armis, nor upon the Caſe ipecially, he may 
uſe it to either. Hob. 180. at the End of pl. 215. | 


—— Am — — 


See (Z) pl. 12. In an Action upon the Statute of Marlebridge for driving a 
— EOS Diſtreſs out ot the County, the Oetendant, being toundg Gutlity, shall 
Jos Lites be impriſoned. 30 Aff, 33. adjudged, that he ſhail be ranſomed, which 
8c admits, as it ſeems, that he ſhall be impriſoned, 

D. 157: b. 13. In an Action of Debt upon the Statute of 1 & 2 Ph. & Ma. 
pl. 33. S. C. cap. of Diſtreiſes, by which the Octendant ſhall torfert ea the Par⸗ 
1 isa ty grieved for the driving a Diſtreſs out of the Hundred 51. and 
1 treble Damages, it the Oetendant be found Guilty the Judgment 

ſhall be Quod capiatur. ©. 2. El. 177. 32. Quære. 

14. In Treſpaſs contra Pacem for trampling his Corn, if tt be found 
that the Cattle of the Oefendant eſcaped, but not eontra Pacem, and tram. 
pled the Corn, yet the Oetendant ſhall be tmprifote2, for he oughr 
to keep his Cattle at his Peril. 27 Aff}, 56. adjudges. 

t,. In an Action upon the Caſe upon an Afflumpiit, if the Deen: 
, Fol. 223. dant be found Guilty, the Judgment ſhall not be Quod captorur, 
but Quod {it in Yilericordia. D. 10 Jac. B. N. per Curiam. 

16. In an Action ot Debt upon the Statute ot Ulury tor trebſe the 
Sum lent, for taking more than 8 per Cent. it the Detendant be 
found Guilty, the Judgment ſhall be Quod capiatur, becatiic he 
took it contrary to the Proviſion of the Statute. Dalch. 17 Car. 
B. RN. between Lovell and B:agood, it was fo, 

So in Debt 17. In an Action of Debt upon the Statute of 2 Ed. 6. tor not {er- 
8 forth of Tithes, if Judgment be given for the Plaintiff, the 
for takings Judgment ſhall be Quod fit in Viſericordta, and not Quod copia 
more than tur, becauſe this is bur a Debt given in Recompence ot Tithes, this 18 


d. for a the uſtal Courſe. 


Diſtreſs, and 
found for the Plaintiff, The Judgment being in Debt for Non-payment, and not upon the Statute, 
ought to be in Miſericordia. Cro. C. 559. pl. 3. Mich. 15 Car. B. R. North v. Wingate. 8. P. 
admitted, Arg. that in Actions founded upon the Statute of Tithes, and other ſuch Statutes, Lach. 
ment ſhall be Quod fir in Miſericordia, but whether it ſhould be ſo in an Action on the Staube De 
Scandalis Magnatum was the 1 . in the principal Caſe; ſed adjornatur. Sid, 233. pl. 35 Mich, 
16 Car. 2. in Caſe of Proby v. Marqueſs of Dorcheſter. Lev. 148. S. C. fays, the Court ſeemed to 
think the Miſericordia ſufficient, but adjornatur.— Keb. 813, 814. pl. 90 S. C. adjornatur, but lays, 
the Court inclined that no Capiatur is ever enter'd in ſuch Action on the Statute. 


8. P. per 18. In a Writ of Deceit againſt the Party who recovered in a real 
= #3 Action and the Sheriff, if if be found that no Summons was made, he 
574: in that recovered betore ſhall be impriſoned, 2 Ed. 3. 48. b. adjudged. 


Beecher's 

Caſe, and thatthe 1 army ſhall be Quod pro falſitate & deceptione præd' [viz. Curiæ] capiatur.— - 
But in Action Perſonal the Diſceit betwecn Party and Party, which is in the Nature of Action upo1 
the Caſe, the Defendant ſhall not be fined and impriſoned, but only amerced ; for there is no Diſceit 
done tothe Court, but to the Party. Ibid. 59. b. 60. a. : | 


» Br, yy 19. So if a Man recovers in a Writ of Attaint, by which the firſt 
13. i: Jury is attainted, he that recovered in the firſt Action ſhall be 1p? 
. A. ned. 2 Ed. 3. 50. b, 8 h. 4. 23. b. f 50 All. 4 

r. At- | | n | | 
taint, pl. 84 cites 8. C.——-$ Rep. 60. a, in Beecher's Caſe, S8. P. cites 14 Aſſ. 2. 42 E. 3 26 b. 9 
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In Aitaint the Grand ſury paſs'd for the Plaintiff, and againſt the Petit Jury, and Judgment bas 
deen that the Defendant and alſo the Petit Jury capiantur ; quod nota bene. Br. Impriſonment, pl. 65. 


cites 30 Al. 24. 


20 But ik a Man recovers in an Attaint againſt the Tertenant, who Br. Attaint, 


was not privy to the firſt Recovery, he ſhall not be impriſoned. 8 pl Fg 1 


Hen. 4 23. b. he was a 

; 1 | | Stranger to 
the Aſſiſe.— If he was not Party to the firſt Record as Tenant by Reſceipt, or other Tertenant, he 
ſhall not be fined. 8 Rep. 60 a. cites 14 Aſſ. 2. 42 E. 3. 26. b. 9 E 4 33. 


121. In Per 912 Servitia, if the Tenant comes, and will not attorn to the 
Plaintiff nor plead in Bar, he ſhall be impriſon'd, and ſo he was, becauſe 
he would not do Fealty, and the next Day he came back and did the 
Fealty ; and he who could nor ſay any thing againſt Homage, and yer 
would not do Homage, was awarded to Priſon, and after he did the Ho- 
ge. Quod nota. Br. Imprifonmenr, pl. 105. cites 13 E. 1. and Firzh. 
er que Servitia 23. 
22. Thoſe who counſel to make a Diſſeiſin with Force, by which it is Fitzh. Im- 
done, ſhall be impriſoned. Br. Impriſonment, pl. 88. cites 17 Aff. 14. Priſonment, 


5 I. 9. cites 
S. C. & S. P. accordingly. Br. Diſſeiſor, pl. 30. cites 8. C & S. P. accordingly, 


23. In Nuſarce thoſe who ſeiſed the * Meinor, which could not be but * IsaTaking 
with Force and Arms, were not awarded to Priſon ; quod nota. The in the Act, 
Reaſon ſeems to be, becaule it was in ther own Soil, Quzere it in ano- -—S twang 
ther's Soil. Br. Impriſonment, pl. 50. cites 19 Aff. 6. him =O 

24. Where the Defendant will not gage Deliverance in Replevin, or pleads g. Return 
un inſufficient Plea in Bar of the gaging Deliverance, he ſhall be iinpriſon'd. de Briet, pl. 
Br. Impriſonment, pl. 79. cices 20 E. 4. 11. per Littleton. 109 Cites 

25. In Conſpiracy againit thoſe who cauted a Defendant in Afiiſe 10 N C 
plead Villeinage talicly in Delay of the Plaintiſf, by which the Writ was 
abated, they pleaded Not guilcy, and were tound Guilry, and were im- 
priſoned. Br. Impriſonment, pl. 58. cites 26 Atl. 62. 27 All. 12. 


"26. The Petit Fury who are atuainted in Attaint thall be taken, Quod Br. Attaint, 
. pl. 26. cites 


o 


nota. Br. Impriſonment, pl. 20. cites 40 Atl! 20. das 
. Ibid. pl. 72. cites 30 All. 24. 8. P. lbid pl. 84. cites 50 Aſſ. 4.8. b. "OF 


; 27. In Conſpiracy, if the Defendant be attainted, he ſhall be impri- Br. Conſpi- 
ſon d. Br. Iinpriionment, pl. 17. cites 46 All. 11. 2 1 1. 
—— 8. P. Br. Impriſonment, pl. 89. cites 2 Aſſ. 59. 


28. The Plaintiff recover'd in Writ of Deceit againſt the Sheriſt and the 

Tertenant, who recover d againſt him in Præcipe quod reddat, where he was 
not ſummon d, and the Sheritt and rhe Defendant who recover'd in the 
fir oe were taken. Quod nota. Br. Impriſonment, pl. 10. cites 
0 K. 3. 18. X 
29. Treſpaſs .9nare Vi & Armis piſcat* fuit in D. &c. and found Guilty 
in Part, and in Part againſt the Plaintiff, and Fudgment was that the 
Plaintiff recover 8 d. Damages, and that the Defendant ſhall le impriſon'd. 

Br. Impriſonment, pl. 20. cites 19 H. 6. 8. 

30. In Ord Faris clamat, il the Defendant appears, and will not attorn, Br. Quid Ju- 
he thall be awarded to Priſon till ke will attorn. Br. Impriſonment, pl. ris cm, 
26. cites 30 H. 6. pl. 11 1 
1. If a Man impriſonable by the Law is impriſon d, and finds Main- OF 
priſe, and after makes Default, Capias pro Fine thall iſſue; but contra 
where a Man who is not impriſonable is impriſon'd, and goes vy Mainpriſe, 
on after makes Default, no Capias all iſſue. Br. Exigent, pl. 30. cites 
* E. 4. 1. 


—— 


32. In 


22 
— —— 
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Br Fine for 32. In all Caſes where a Thing is prohibited Ly any Statute, the Odender 
Contempts, ſhall be fin'd and impriſon'd. 8 Rep. 60. b. in Beecher's Caſe. 


I. 21. favs 
10 ſeems that for an Offence againſt any Statute, which is a Prohibition in itſelf that a Man ſhall nor do 


ſuch an Act, the Offender ſhall be fined. 


10 Raviſh- 32, In Falſe Impriſonment, Aſiſe &c. where the Diſſeiſiu is found with 
—_— Force, and ſuch like, and always where Force is found it thall be Parcel of 
— udgment that che Detendant capiatur, viz. he thall be impriſon'd 


Plaintiff had the . 

Judgment pro Fine Regi fiend'. Br. Judgment, pl. 65. 
on No . hs Rakes; tet >h6 bot Quod 
ty pleaded. It was aſhign'd for Error uſe the Judgment was Quod capiantur, tho' there i 
& — in the Writ or Count, and therefore ſhould have been a Miſericordia only. Sed gs, 
catur ; for being an Offence againſt a Statute Lach, the Judgment is well enough; and fo are the Prece- 
dent in the Book of Entries 568, and Judgment affirmd. Cro. J. 631. pl. 4. Hill. 19 Jac. B. R. Burbolt 


v. Kent. 


33. An Action was brought on the Statute of Winton againſt a Hundred 
and the Detendanrs were found guilcy ot Part, and Judgment Quod * 
in Miſericordia. It was allign'd tor Error that judgment thoutd have 
been Capiantur, becauſe the Action ſuppoſes that they did it in Con- 
tempt &. Sed non allocatur; tor this 1s only in a Nou-fea/ance, and 
not in a Male-feaſance, and ſo Judgment ſhall be in Mifſericordia, Cro, . 
348. pl. 1. Trin. 12 Jac. B. R. Oldfield v. the Hundfed of Witherly. 

34. A Judgment was given in London velore the Lord Mayor upon the 
Statute 5 Eliz. for uſiug à Trade, whereby the Demand was ol 40 8. a 
Month. It was athgu'd for Error that the judgment was Quod eitet 13 
Miſericordia, whereas · it ought to be Quod capiatur ; and tur that and 
another Error Judgment was reverſed. Cro. J. 538. pl. 5. Trin. 17 Jae. 
B. R. Miller v. Regem. ms 

35. Intormation in C. B. upon the Statute 5 & 6 E. 6. of Ingroſſers, and 
Judgment was Quod tit in Miſericordia, whereas it | was moved that it 
thould be capiatur, it be againſt rhe Statute. Sed adjornatur. 2 Koll 
Rep. 400. Mich. 21 Jac. B R. Anon. 

36. Judgment in Battery tor the Plaintiff was Capiatur. It was aſ— 
ſigned tor Error, becauſe the Batrery was before the General Pardon, aud 
ſo the Fine pardon'd, of which the Court ought to take Notice; ſed non 
allocatur; For the Court need not take Conuſance thereof without De- 
mand of the Party, and it does not appear whether he was a Perſon ex- 

cepted or not. Cro. C. 32. pl. 3. Paſch. 2 Car. in the Exchequer-Cham- 
ber, Swaine v. Roberts. | 
See tit. A- 37. 16 & 1) Car. 2. cap.1. Enafts, that no Fudgment after Verdict, Conſiſſon 
mendment 2 Actionem, or Relicta Verificatione ſhall be reverſed for Want if 
and Jeofails Miſericordia or Capiatur, or that a Capiatur is enter'd for a Miſeri- 
(F)PE3- cordia. 
In Treſpaſs, 38. 386 N. M cap. 12. Whereas dive's Suits and Actions of Tieſ- 
Aſſault and paſs, Ejedtment, Aſſault and Falſe Impriſonment are brought, and upon 
1 * Fudgment enter d the reſpective Courts do ( ex. Officio) 1ſſue out Proceſs againſt 
ſuch Defendant and Defendants,. for a Fine to the Crown, for a Breach (| 


no Capiatur- # 
Fine fince the Peace thereby committed, which is not aſcertained, but is ulualiy 


the Starute 5 compounded for a ſmall Sum of Money by ſome Officer in each of the ſaid 
&6 W. & Courts, but never eſcheated into the Exchequer 3 which Officer, 4 ſome of , 8 


Plain 1 them, do very often outlaw the Defendants for the ſame, to their very great 
to have 6s. Damage; 
and 8 d. in S. 2. For Remedy whereof, Be it enacted by the King and Ducen's molt 
: ow py excellent Majeſties, by and with the Advice and Conſent of the Lords 92 
the Kine tual and Temporal, and the Commons in this preſent Parliament aſſembled, 
for the Fine. and by the Authority of the ſame, That from henceforth no Writ or Writs, 


Before this commonly called Capias pro Fine, in any of the ſaid Suits and Actions in 7 
| 8 0 


= 2 ; 25 
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of the ſaid Courts ſbail be ite ont or proſecuted againſt any of the ſaid Defen- Act when 


| . | tne Fire i; 
Zant or Defendants, or any further Proceſs thereupon ; but the ſame Fines, and 8 


4 former Fines yet unpaid, are and fail thereby be remitted and diſcharged the Jug. 

tor ever. Nit ne verthzlefs che Plautiff or Plaintiffs in every /! uch Action ſhall ment was en- 
{ypon ſigning Judgment therein, over and above the uſual Fees for figning der d Nihil 
/ lf 945 to the Proper Officer who figneth the ſame, the Sum of 6 f. and 8d. de Fine quis 


in full Satisfaction of 1he ſaid Fine, and all Fees due for or concerning the ſaid 44 . 


Fine, to be dif ributed in ſuch Manner as Fines and Fees of this Kind have in C. B. upon 
uſually been, and not otherwiſe ; which ſaid Officer and Officers ſpall make this Statute ; 
as Increaſe 1 the Plaintiff or Plaintiffs of ſo much in their Coſts to be taxed _—O 4 44 
againſt the ſaid Dejendant and Defendants. Fg? OS 

| Nihil de 
Fine quia remittitur per Statutum ; but in B. R. Judgment is enter'd up without any Notice talen of 
the Fine; for the Law is alcer'd and taken away in Effect by this Statute, and therefore not like the 
Caſe of a Pardon; for that dues not alter the Law, but excuſe the Party. 1 Salk. 54. pl. 2. Mich. 
$ W. z. B. E. Linley v. Clerk —-5 Mod. 285. S. C. and it being inſiſted that it will be Error 
now to have a Capias awarded ſince the Act prohibits the Execution by remitting tlie Fine, the Court 
was of Opinion that the Capias ſhould be wholly omitted. Comb. 384. S. C. and per Holt, no Men- 
tion at all is now to be made of the Fine, and the Court ſeemed to agree, -—— Carth. 360. 5. C. 
and after Debate the Court held that no Capiatur ſhall be enter d nor any thing in Lieu thereof. 
12 Mod. 104. 8. C. accordingly per Cur, 


A mercement. - 


— 


(F. a) In what Caſes the judgment ſhall be Quod 
Capiatur. 


. IN an Aßiſe for a Rent-ſeck, if the Defendant be ſound a Diſſeiſor * See Raftal, 
I by Denzer only, the Judgment ſhall not be Quo Capiatur, % 4 
bit only in Miſericor dia uitgaut any finding whether it was Dt & 7 

Armis or not ; tor this couid not be Vi & Armis. Ocher une enter' u 

Aſltle en Kent x. See otyerwtie enter d Alliſe in Ditice 2. capiatur 

om where Diſieilin Vi ec armts is tor other Things in the ſame 

E. 

2. In an Aſſiſe of a Rent-Charge againſt ſeveral Tertenants, if ff be - Br. Impri- 
fauud that the Plaintiff diſtrain'd tor this, and one ot the Deſendants ſonment, pl. 
without conſent of the reſt made a Keſcous, though the other are . 8 


accordingly. 


Diſſeiſors by the Denier they ſhall not be impriſoned, but only he who ___ uh 


made the Keicous. 39 All. pl. 4. f 40 Ed. 3. 24 + 40 Aft, 3. Aſiſe, pl. : 
8. C. accordingly. _ + Br. Aſſiſe, pl. 16. cites S. C. + Br. Aſſiſe, pl 16. 1 . 


itzh. Aſſiſe pl. 3 39. cites 8. C. 


3. If a Man grants a Rent out of Land, and after, againſt his own * Br. Impri. . 

Deed, difleiſes rhe Grantee gf the Rent, if he be attainted of this in an eg 

Aſſife he ſhall be impriloned. 29 41, 6. Qnere. Contra * 30 A, 33. . 

adjuvged becauſe it is partly the Act of the Tenant. | not ad judge 

5 N to Friſon as 

in Aſſiſe of Land; for Thorpe faid that af Land all is his own Act, but of Bent it is alſo the Act of 

the * in Payment of it. — ——#Fitzb. Impriſounent, pl 5. citcs S. C. and S. P. by Thorpe 

eccordinyly, _ ; 


4. The ſame Law where the Diffeiſin is of Land againſt his own Fir. Impri- 


Deeqd, being thereat attainted in an Aflile. 40 A, 16 Adjudged. SP. 


Accordingly, —- la Alliſe it was ſaid that the Defendant leaſed to the Plaintiff for Liſe, and after enter" d 
and continued Siſin for 3 Years to the Damage of 4 l. by which the Plaintiff recover'd, and the Deten- 
dant was inpriſon'd for the Diſſeiſin againſt his own Deed ; for the Leaſe was for Years, and after the 

Leſſor confirmed his Eſtate by Deed for his Life, and the Plaintiff was taken. Br. Imoriſo:ment, j 

34 cites $ Af. 20.——Gontra it ſeems it it had been leaſed without Deed in A riting. Br. Ibid. 


6B 5. If 


8 
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les 5. If a Pan be artainted of a Difleiſin againſt his own Feine 
6. cla; kholigh the Feoltment was wichout Deed, pet he ſhall be kprifoncy? 


S C. che- 25 All. 8 adjudged zi. 
the Feoffment be not ſhewn by Deed. —= Br. Titles, pl. 47. cites S. C. 


. + ” 
— 
1 


26 


a - - ED — 
E ,- — I 


In Aſſiſe it 6. Tf a Man makes a Feoſfment upon Condition, and re- e 
was found, Without Pertormance of the Condition, and after is attainted of this 


at the Te- . | 
ow infeeffet —ů— he ſhall be impriſoned. Contra 30 All. 34 adjudged, but 


the Plaintiff Muzre. 

upon Condition 4 

and enter d, and yet was not impriſoned for the Diſſeſin. Per Thorpe, the Cauſe was inaſmuch ax j 

was a Feoffment upon Condition, but if it had been a Feoffment ſimple he ſhould go to Priſon, B. 3 

13 pl. 67. cites 30 Afl. 34. —Fitzh. Impriſonment, pl: 3. cites S. C. and Thorpe took the fan. 
Niverſity as above [but the Book ſeems miſprinted in adding afterwards] wherefore he was awarded tr 


Priſon &c. 


ra. 7. In an Aſſiſe of a Rent-Service, if it be found that the Tenant 
ment, Hl. 94- claimed the Seigniory and diſtrained the Tenant ot the Land for this 


| 2 on where he had no Seigniory, and fo diſſeiſed the Plaintiff, the Tenant 
mere is, that ſhall be impriſoned ; for the Treſpaſs done to the Tenant * [of the 


he who is at- Land] was at the ſame Time a Difſeiſin to the Plaintiff, 43 All. 5 


tainted for 

diftraining ADJUDgeD. 
my Tenant for Rent without Title, and levies it by Diſtreſs without Title, and is thereof attaint in 
Ahe, ſhall go to Priſon, and yet the Force was to the Tenant and not to the Pla intiff. 


* So it is in the Lib. Aſſ 43. pl. 9. 


s. Tn an Aſſiſe againſt Baron and Feme, if they plead a Bar and con- 
* Fol. 224. feſs an * Ouſter, upon which Bar the Plaintiff takes Iſſue, and then 
Br. Impri- the Baron makes Default, and the Feme is received and pleads the {ame 
ſonment, pl. Plea in Bar, and the Plaintiff cakes Iſſue thereupon, and this is tound 
69 cites S. C. againſt the Tenant, the Baron ſhall not be impriſoned for the Outer 
and ſays that yyhtch he confeſſes in his Bar, becauſe the Aſliſe was not taken upon 


the reme.. this, but this was waved by the Plea of the Feme. 37 afl. . 


a impriſoned, udjudged. 
becauſe ſhe was Covert at the Time of the Confeſſion.— See (C. a) pl. 5. S. C. and the Notes there. 


Br. Impri- 9. In an Alliſe againſt ſeveral who are found Diſſeiſors, if it be found 
ſonment, pl. that one came with Force, all ſhall be impriſoned. 2 Aft, s. adjudged, 


o. Cites 
C. Brooke ſays the Reaſon ſeems to be, becauſe in Treſpaſs all ſhall be Principal, and none Acceſlory. 


Br. Impriſonment, pl. 40. cites 12 Aſſ. 33. 8. P. 


* 


Io. If Guardian takes Feoff ment in Cafledis ſua this is Diſſeiſin, and 
he ſhall be impriſoned if the Infant will bring Aſſiſe againſt him, and 
the Matter is found; Quod Nota. Br. Aſſiſe, pl. 451. (450) cites 8 E. 2. 
Itin. Canc. Aff. Fitzh. pl. 417. - | 

11. He who would not ſuffer the Plaintiff to diftrain for Rent-charge A.. 
rear was awarded Diſſeitor with Force, for it countervails Reſcons, and 
therefore he was impriſoned. Br. Impriſonment, pl. 36. cites 9 All. J. 
12. Contra ot him who makes Diſſeiſin by Denial when the Rent is 

demanded. Br. Impriſonment, pl. 36: cites 9 Aſſ. 7. 
Br. Aſſiſe, 13. In Aſſiſe the Tenant juſtiſy d by Releaſe for Life to the Plaintiff, ren. 
28 92. cites ring Rent with Clauſe of Re-entry, and that he re-enter d for Nou-payment 
of ſuch Rent due at ſuch a Day &c. and the 9ther ſaid that the Defen- 
; dant firſt diſtrained for the ſame Rent, and was poſſeſſed of the Diſtreſs as 
the Time of the Re-entry, and found accordingly, and therefore the Pe- 
fendant was impriſoned for the Ouſter confeſſed; Quod Nota. Br. Im- 


priſonment, pl. 42. cites 14 All, 11. 
14. In 
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14. In Aſſiſe, it Releaſe is found by Verdict which was nt pleaded, the 
Detendant who made the Releaſe ſhall not be commi to Priſon; 
Quod Nota bene. Br. Impriſonment, pl. 47. cites 16 Aſſ. 15. 

15. In Aſſiſe, becauſe the Defendant made Diſſeiſin contrary to his own 
Deed of Releaſe and Confirmation, therefore he was awarded to Priſon; 


Quod nora bene. Br. Impriſonment, pl. 49. cites 18 Af. 3. 
16. The Party was committed to the Fleet, becauſe he appeared by And Note, 


Attorney, and did not put in Warrant of Attorney before Fudgment. Br. hat an As- 
2 pl. 108. cites 38 E. 3. 8. 7 _— _ 


to the Fleet, 
becauſe he did not put in his M arrant of Attorney for his Client before Verdict. Br. Impriſonment, pl. 


108. cites 41 E. 3. 1. 


17. For Contempt the Party ſhall be taken and impriſon'd ; Nota. Br. Br. Corody, 


Impriſonment, J. 6. cites 44 E. 3. 25. pl A Cires | 
18. In every Caſe where a Man ſpall make Fine he ſhall be impriſon'd, ##3: 24 


Br. Impriſonment, pl. 2. cites 34 H. 6. 24. 


. INT PEO ASSTog ey 03. 


ö 
1 


* 1 
* . „ . 


(F. a. 2) Upon what Plea. 


1. A She wasadjourned into Bank npon Demurrer of Baſtardy, and the De- 
fendant at the Day would have pleadedReleaſe, and was not ſuffered ; 
for it was not made after the Adjournment, and the Plaintiff recovered, 
and notwithſtanding that the Deed of Releaſe appeared to be falſe, and 
Ouſter is conteſs*d, yet the Detendant was not impriſoned, tor the ſuſti- 
ces are out of the County where the Aſſiſe was brqught, but Brooke 
fays it ſeems to him, that the Reaſon is, becauſe the Plea of rhe Releaſe 
was not admitted ; tor the Jultices of Bank upon Adjournment ſhall 
ive ſuch Judgment as the Juttices of Aſſiſe ſhould give in the County. 
Br. Im riſonment, pl. 54. cites 23 Afl. 5. 
5 In Aſſiſe, it the Tenant pleads 2 by Deed, which paſſes 
againſt him, but he is acquitted of the Diſſeiſin, and all the reſt paſſes a- 
gainſt the Plaintiff, yer he ſhall be impriſoned by the Statute by reaſon 
of the falſe Iflue ot Jointenancy ; Qnod Nota by the Statute de Con- 
jundtim Feoffacis. Br. Impriſonment, pl 102. cites 24 E. 3. 72. 

J. In Aſſiſe, becauſe the Defendant had confefied Eſtate in the Plain- 
tiſt, and pleaded in Bar that which was adjudged no Bar, there- 
fore the Aſſiſe was awarded in Right of Damages, and the Detendanr 
adjudged Diſſeiſor by his Counterplea, and he was taken; Quod Nota. 
Br. Impriſonmear, pl. 63. cites 28 Aſſ. 1. | | 


» 


(F. a. 3) Pleading falſe, or denying true, Deeds or 


Records. 


1. IF an 2 ow Defendant in Aſſiſe pleads a falſe Record or falſe Deed, 
he ſhall nor be impriſoned, by the Reporter; bur Quzre inde ; 
tor to this none anſwered. Br. Impriſonment, pl. 37. cites Io AI 1. 


2 Ja 


\ 
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S. C cited | 2. In Alhle Record Was pleaded, to which the Plaintiff was Party, u), 
in Beecher's genie it, and aſter it was found againſt him, and yer the Plaintif uus 


05 L accord. nat impriſon d. Br. Impriſonmenr, pl. 38, cites 10 Af; 10. 


ingly ; for it if”, | 
* his Act but the Act of the Court, and he does not deny the Record abſolutely, bur that Non ha. 


betur tale Recordum, and cites alſo 16 AM. 19—— If in 4 iſe againſt two, the one vouches the other 445 


enters and 7 Recovery againſt the Father of the Plaintiff in Bar, the Plaintiff ſays that Nul tie! Re. 
cord, and the Defendant has Day to bring it in, and the if ary at the Day brings in his Record, yet 
the Plaintiff ſhall not be impriſoned for the denying the Record. Br. Impriſonment, pl. 48. cites 16 


AT 19. | 


3. He who pleads Fointenancy by Deed or by Fine, which paſſes againſt 
him, thall be impriſoned. Br. Impriſonment, pl. 85. cites 24 E. 


3. 51. 
4: He who pleads a Deed which is adjudged againft him by Raſure, Tn. 
terlining, or other Suſpicion, 1hall be impriſon'd, and thall make Fine, 


elſion. Br 


as well as if it had been found againſt him by Jury or Cont 
Impriſonment, pl. 84. cites 24 E. 3. 74- 


- . Ml 


(G. a) Impriſonment by the Court. Upon what Pleas, 
For denying his | or his Anceſtor J] Deed. 


* Br. Impri- 1. F a Man denies his own Deed. and this is found againſt him by 
i the Country, he ſhall be impriſoned, * 45 Ed. 3. 11. + 23 Ed. 
"= Firzh, 3. 21. b. adjudge! D. 3 Ed. 6. 67. 19. 26 All. 5. f 34 0. 6. 24. per 
Judgment, Forteſcue. , , 


I. 189. cites 

5 2 F + Br. Fine for Contempt, pl. 5. cites 8. C — Br. Impriſonmem, pl. 2. cites S. C. | 

P. Br. Impriſonment, pl. 1. cites 33 H. 6. 54. And if he pleads Falſe Deed, which is found gain! 
him by Verdict, in thoſe Caſes he ſhall make Fine, and ſhall be impriſoned But if be confeſſes the Plea 
falſe before Verdict, he ſhall be amerced, and ſhall not be fined nor impriſoned. Br. Impriſonment, pl. 4. 
cites 33 H. 6. 54. and M. 34 H. 6. 20. accordingly. Br. Fine pur Contempt, pl. 3. citcs $. C. & 
S. P. For the Judgment ſhall be given upon the Confeſſion of the Action, and the Plea is waved — 
S. P. The Defendant, ſhall be fin d. 8 Rep. 60. in Beecher's Caſe. —See (C. a) pl, 1. 


Yd 


* Br. Fine 2. So if the Defendant pleads the Deed of the Plaintiff in Bar, and 
for Con- the Plaintiff denies it, and this is found Not his Deed, the Judgment 
rempts, Ks. ſhall be againſt the Defendant 2055 caplatur for the Falfity. * 3; 
—. Firch. B. 6. 54. b. Curia, D. 3 E. 6. 67. 19. adjudged. 23 Aff; 11. ad: 
Fines, pl. 16. judged. f 26 Aff. 5. + 6 Aff. 4. adjudged. 


cites 8. C. | l : | 
+ Br. Impriſonment, pl. 56. cites 8. C. + Br. Impriſonment, pl. 31. cites 8. C. der 


(A. a) pl. 2. | 


S. P. Br. 3. But if a Man pleads a Releaſe in Bar of an Obligation, and aiter 
Impriſon- makes Default, by which Judgment is given againſt him, pet he ſhall 


2 45 E. not be impriſon' d. 45 E. 3.4. 


3. 11. but he ſhall be condemned by Default. 


Br. Impri- 4. So if a Man brings Debt upon an Obligation, and the Deſendant 
2 IF pleads his Acquittance, and the Plaintiff confeſſes it, he ſhall not bc 
"This was impriſoned for the Suit; for he never dented his Deep, Quere. 45 
ſaid obiter E. 3. 11. | | | N e, | 
by Candiſh, "lp © x I 5 | 

and he concludes it with an (Ut Credo, ) and the Year-Book ſays Quzre. 


5. it 


r 
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: $5. If a Yan pleads a Deed of che Plaintiff or his Anceſtor made to · Br. Impri- 
the Anceſtor ot the Detendant who pleads it, and this is found againſt nent, pl. 
he ſhall not be impriſoned for his Falſity, becauſe he could not 8 
nn] whether this Was his Ored or not, being made to his Anceſtor. Br. Impri- 
28 All. 10. Curia. Contra 28 All. 9. adjtidged. Contra * 26 Aff, 5. ſonment, pl. 
oof G1. cares 28 
„that Dred ef the 4 the Plainti de to the Anc the Tenant i 
a] Bk wa: found falte, by nen 1 Trois thro he ro rilon. 4 of — 
Tenant or De fendant ae a Deed made to him or his Anceſtor, and pleads it, and it is faund falſe, he 
mall be impriſon'd; for there is Default in him, becauſe he takes upon him to yen it in the Aﬀfirma- 
tive; but he who deries the Deed of his Anceſtcy, ſhall not be impriſoned ; contra of him who denies his ozvs 


Deed. Br. Impriſonment; pl. 56. cites 26 Aſſ. 5. per Finch and Trenche.— Br. Fine for Contempt, 
pl. 5. cites S. C. ard ame Diſference.—8. P. accordingly, 8 Rep. 60. a. in Beecher's Caſe. 


6. Ik a Man recovers in an Aſſiſe by Default againſt A. who afterwards Br. Impri- 


ſues a Certificate upon the Releaſe of the Anceſtor of the Plaintiff with — 1 
56. cites 


Warranty, and the Inqueit being taken by Default, find this to be a good 
| >, 72 f S. C. bur 

Deed, pert the Octendant in this Certificate ſhall not be impriſoned. S. P does 
26 All. 5. | | not appear 

; | there 
Fitzh. Judgment; pl. 159. cites 23 E. 3.21. That Tenant in Aſſiſe ſued Certificate upon the Deed of the 
Anceſtor of the Vlaintif, x hich rhe Plaintiſt denied, and by Niſi Prius it was found for the Tenant, 
whereupon double Damages were awarded to the Tenant upon the Statute, and that the Plaintiff capia- 


tur &c. Quod nota bene. 

J. [So] if a Man denics the Deed of his Anceſtor, und this is found * Br. Impri- 
againſt him, per ve (alt not be impriſon d. 26 All. 5. t 34 V. 6. 3 
24. per Forteicue; bur he (yall be amerced. 80 

1 Br. Im- 


priſonment, pl. 2. cites 8. C-. P. 8 Rep. 60. in Beecher's Cafe — 2 And. 160. 8. P. accordingly, 
Arg. cites 15 E. 3. See pl. 1. in the Notes there — dee (A. 4) pl. I, 2. and the Notes there. 


8. In Aſſiſe che Zenant pleated Releaſe of the Plaintiff made to one, Olle In Aſſiſe the 
Efate he has, and it was found againſt him, and therefore he was impri- Heede 
7. a. 2 5 2 . . ' by Aſjiznee 
ſon d, as well as it che Deed had been made to himſelt. Quære. Br. Im- %, denied, 


priſonment, pl. 33. cites 8 All 1 5. | | and found 
3 againſt him, 

and he was not impriſon'd ; for the Deed was not made to him; and the ſame if it had been made to his 

Anceftor, Br. Impriſonment, pl. 39. cies 11 Atl. 26. | | 


9. A Mayor and Commonalty who deny their Deed; which is found 
againſt chem, ſhall not be impriſon'd, becauſe they are a Corporation. 
Br, Impriſonment, pl. 95. cites 21 E. 4. 13. & 14. | 
10. Debt by an Executor. The Defendant pleaded a Releaſe of the 
Teftator made to himſelf, and upon Non eit Factum found againſt him, and 
Judgment in Miſericordia, Error was brought, becauſe ic ought to have 
a Capiatur; for that he pleaded a Falle Deed. Cro. J. 255. pl. 12. 
Mich. 8 Jac. B. R. Gybſon v. Harbottle. 


* * 4 
- " — - acl _ FF LOI" 1 * 
— 


— 


| (H. a) In what Caſes it may be ſaved by Matter 
1 ſubſequent. 


* 


eſt Factum, and after at the Niſi Prius, or betore Verdict, Re- pl. 2. Devis 
a Verificatione cognovir this to be his Deed, We ſhall not be 1mpri- 7 8 


e I Fa Man, where his own Deed is pleaded againſt him, pleads Non * Cro, J. 6; 
ſoned, but only amerced. Paſch, 3 Jac. B. R. between Dovege 8 
kN 
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vy Vemer 40 Clerk, per Cutiam, which Intratur Hill. 43 El. Rot. 526. an 


hd Wil- there it was ſald, ſo is the common Courſe of tye Ringes Ben 
1 Common Pieas. Contra 2 H, 6. B. R. 134. cited D 3 Ul. yo 
contra, and” ADJUDNED COntra Cd. 8. Beecher 65: Ttin. 16 Jac. B. N. between 
(czteris ab- and + Waring, ſuch a Judgment affirm'd in a Weit of Errgr. 
Fo DAL. ro Jac. B. R. between 77, an and Beec her, adjudged, and ſay 
was ee to be che common Courle,. which Intratur Pich. 10 Jac. Rot. 556. 
m „„ „ 8 


onl : 
pl. 79. S. C. accordingly.——S. P. accordingly ; for judgment of Capiatur is not given for: 
Delay, but rather for the 8 then whe he Ain it the - th 
ep. 45 Trin. 16 Jac. B. R. + Geerard v. Warren.——S. P and upon 
Error aſſigned, Beecher's Caſe was vouch'd that ir ought to be Capiatur ; but becauſe Cro. J. 64 Devis 
v. Clerk, is, that it ſhall be In Miſericordia, and fo the Books vary, adjornatur. Raym. 195. Mich. 22 
Car. 2. B. R. Mortlock v. Cliarleton. Mod. 73. pl. 28. S. C adjornatur. —2 Saund, 191. S. C. uus 
that at the firſt opening this Caſe Twiſden J. was ſtrongly of Opinion that it ſhonld be Cayiarur, bat 
that afterwards hæſitavit; and the Reporter ſays he believes the Parties agreed, and that no [y4gm-11 
was given; and ſaysthat the Authority of Beecher's Caſe was the Cauſe of the Doubt, it heing ther: (vid 
politively that a Capiatur ſhall be enter d; but the Reporter ſays, that none of the Boos there cited 
warrant that Opinion, and t hen proceeds to examine them ſeverally ; which ſee there. 
Raym. 202. lich. 22 Car. 2. B. R. Powell v. Row, S. P. adjornatur. 


2. In Maintenance the Plaintiff after Verdict for him, and before Fe- 

cution, made a Releaſe of all Actions, Suits, and Demands, yet this does 
not diſcharge the King's Fine, but he was compell'd ro find Surety tor 
it. Contra 1t the Keleaſe had been before Verdict. Br. Fine for Con- 
tempts, pl. 21. cites 19 H. 6. 4. 
3. After Iſſue in Treſpaſs the Defendant confeſs'd 1he Iſſue, and the 
Plaintiff confeſs'd that he would not ſue Writ of Inquiry of Damages, and it 
was pray d that he ſhould be fined to the King; but Priſot ſaid the 
Plaintiff cannot _ of Damages, and where he cannot have 
that, the Defendant ſhall not be fined ; otherwiſe it would be, had the 
Iſſue been found againſt him by Verdict, and fo it ſeems like to a Non- 
ſuit; quod Moyle conceſſit. Br. Fine tor 8 pl. 6. cites 34 H. 
6. 43. and ſays the like Judgment is vouch'd 35 H. 6. and 4 E. 4. 29. 

3. In Debt for the King, the Deſendant phaded Non eff Factum, which 
was Naey againſt him by Niſi Prius, and before the Day in Bank the King 
parnoned him all Debts and Ouarrels, and at the Day in Bank the King 
Had Fudgment to recover, where, by the denying his Deed, the King ought 
.to have had a Fine. The King demanded Execution, and the Deten- 
dant pleaded the Pardon, and well, and the King was thereby barr'd 
of his Execution, and yet the Detendant was compelled to find Bail tor 
the King's Fine tor denying his Deed ; for though the Debt and Exe- 
cution be pardoned, yet the Fine is not, becauſe this commences by the 
Judgment which was after the Pardon, and ſo a Title ſubſequent ; and it 
the Judgment be erroneous by reaſon of the Pardon, yet it is good 
till defeated by Error or Attaint; Quod Nota. Br. Fine for Contempts, 


pl. 47. cites 35 H. 6. 1. & 256. 


6 
: 
* 8 ＋ F 8 
. 
* 


1 = , 
" 2. 4 ow F : X 
< = 2 : ; a 6. 6 « Ss i 1 * . 
1 * . * P b * - & 1 4 # #4 - . 7 4 : 3 0 
1 - ad 9 - 4 4 
e - * + * * * 5 
4 4 © 3 4+ 7 1 iS ; 
4 i 40 - #* + 8 4 @ 4 - £% = if o = l * * 
. 'S- o $7 : _ TY. 45 g ; 
23" F g - . : . * F 
e | | | 4 Sia. | - 
— * " on Y : 1 0 4 4 CY 
= „ * —# & V ol 
5 , by 
L * * a 
. Þ -» T's x * 0 
4 * 3 74 : * 1 — 8 
* 4 * 1 3 4 1 1 * 
f 9 e "I ” 7 - * = : * 


2828 


9 
1 
1 
N 
t 


Amercement: | 467 


f 

(.. a) I Impriſonment.] For what Canſer. PN 

i IF the Proceſs in an Arraint be diſcontinued, bp nihich the Writ 

| _— the Plaintiff ſhall not be impriſon d. 32 All. 13. ad⸗ 

judged. | ores 

2. But otherwiſe tt Had been if He Had been Nonſuir after Appear. * Br. Impri- 

ance. 32 All. 13. admitted. * 19 All. 13. adjudged. + 6 Aff, 5. Sg Fl. 

adjudged, 20 E. 3. Attaint 43. SC 

SS. ; 1 Br. Impri- 

TRE: ſonment, pl. 32. cites 8. C Fitzh Judgment, pl 215. cites 8. C. 
In Attaint the Plaintiff as cſſoię ned after Appearance contrary to the Statute of Weſtm. 1. cap. 41. 
which Nonſuit was awarded, and allo it was awarded that the Plaintiff Capiatur, and ſo ſee that up- 

on Nenſuit in Attaint the Plaintiff ſhall be impriſoned. Br. Impriſonment, pl. 55. cites 26 Aſſ. 25. 


3. In an Aſſiſe, if the Tenant pleads a Bar, and confeſſes an Ouſter 
ofthe Plaintiff, and the Demandant takes Iſſue upon the Bar, and 
this is [ound againſt the Tenant, he ſhall be impritoned tor the Oulter 
which be confeis'od. 37 GN, 1. 

4 If a Wan be barr'd of an Appeal of May bem, becauſe he Wag Br. Appeal, 
Nonſuit after Appearance of the Defendant in another Appeal, the Plain⸗ 92 1. cites 
tif ſhall be tmpriſoned. 40 All. r. adjudged. If in Appeal 


of Death, 
Robbery, of any other Appeal of Felony or Maihem the Plaintiff be barr'd corNorferit, or if the Mit abates 
by listen Dej a%:/t, he ſhail be fined and impriſoned. 8 Rep. 60. a. Mich. 6 Jac. in the Exchequer, 
in Beecher's Caſe, cites 8 H. 4. 17 a. 20. for the Malice is greater when it concerns Lite, 

Appeal of Death againſt R. S. ef D. where the V rit cas abated hecauſe there wwns No ſuch Lill, Ham- 
let, nor Place known by Name of D. and therefore it «vas acν,dded that the Plaintiff take nothing hy his 
Writ, and that he hall be taken, and fo ire that the Plaintiff ſhall be taken upon Appeal where his 
Writ ahates. Br. Impriſonment, pl. 25. cites 4 H. 6' 16, Brodke lays, the ſume ſeems to be of 


Nonſuit. Ibid. 
. In an Appeal againſt two, if the Appeal againſt one be found Br Impri- 
falſe, the Plaintiff ſhall be impriloned. 1 All. 9. adjudged. px: Þ 


S. C-— — Br. Appeal, pl. 49. cites 8. C. 


6, In Treſpaſs, ff the Iſſue be found againſt the Plaintiff, he ſhall Cro. E. +53. 
be impriſoned. Mich. 42 & 43 El. B. N. between Bartholomew and 3 Jud wat 
Daghton adzndged, and though the Fine due to the King is pardoned ment bole 
4 the general Pardon by Patliament, yet the Judgment ſhall be given for che 

ue capiatur, and not Quod ſit in Yilericordia. Dich. 42 f 43 (lg in 
A B. K. between Vegan and Bartholomew adjudged in a Brit of 5,55 5 
Error. (141 W : ad ow | p 3 
e 7: a . 4 | th 
tothe Queen is pardoned by the General Pardon, and therefore the Judgment ſhould have * 
nil only for the Queen, and not a Capiatur; and that the Entry uſüally is either De Miſericordia Ni- 
hil, or Non capiatur, quia pardonatur. But Kemp and the Prothonotaries ſaid, that ſometimes they 
enter it ſo, and ſometimes not; and the Court held it to be no Error, Quia non conſtat, that be was 


* 


not Perſon excepted; and therefore the Judgment was affirmed. 


2 an Indictment of Barretry, if the Defendant be found Guilty, Cro C 340- 
aum upon this Judgment is given that the Defendant Hall be com ?! 4 , 
mitted to Gaol ibidem remanſurus per two Months, without Bail ge „ul. 

A Painprtze, & quod ſolvat Oomino Regt pro fine Summam 20 
Varcarum, & quod fit in Milericordia, this Judgment is erroneous 
when the Defendant is fined the Judgment ought to be Quod 


becauſe 
*parur, for he ought to be impriſoned till he hath paid the F pes 


_ Amercement. 
and the lmpriſoment in this Cafe tor wo Mourhs is Another . 
ment inflicted upon him for his Offence, which is for a certain Tyne, 


and therefore cannot amo unt to a Capiatur tor a Fine. lll. 9 Car, B. 
— Chapman's Caſe, In a Mrtit of Ercor upon ſuch a Judgment given 
y - 


the Juſtices of Aſliſe in Comitatu £Oevortz this was a Baur 


Curiam, and Precedents cominandes to be learcheo, aiiv atter 

Fine was eſtreated into the Exchequer, and levied, and then the 

efendatit did not proſecute his Writ of Error. 

8. In Aſſiſe, if rhe Tenant pleads Releaſe, which is found againſt him 
hug he ſhall be impriſoned for pleading a falſe Deed ; Quod Nota ae 

- Br. Impriſonment, pl. 3 1. cites 6 Aff. 4. | : 

$. F. not- 9. Attaint was brought in C. B. of Verdict before Fiſtices of Oyer ont 

2 Terminer, and becauſe 11 appeared by the Record that the Plainiiff in tn: 

Suit ed i» to Attaint had not made Fine for the Treſpaſs of which he was convicted 

defeat the therefore the Juſtices committed him to the Fleet tor che Fine &c. Br 


firſt Judg- Impriſonment, pl. 44. cites 16 Al. 4. 
ment ; | | 885 | 
Brooke ſays the Reaſon ſeems to be, becauſe the Verdict ſhall be intended true till it be revetſcd in 


Fact; Contra it is ſaid elſewhere upon Writ of Error. Br. Execution, pl. 77. cites S. C. Br 
Impriſonment; pl. 103. cites S. C. accordingly.—S. P. If the Defendant brings Attaint. Br. Fine for Car- 
tempts, pl. 46. cites 33. H. 6. 21. 


Br. Treſ- 10. The Defendant was convicted of Aſault wheres he frnck at rl. 
paſs, * Plaintiff and did not touch him, and was condemned in halt a Mark, aud 
a was taken, and yet he did not beat him. Br. Impriſonment, pl. 32. Cite, 

22 Aſſ. 60. | | 

11. Puniſhment of T7reaſure-trove, Wreck, and Waif taken and tarricd 
away, is not by Lite and Member, but by Fine and Impfiſonment. Br. 
Appeal, pl. 63. cices 22 All. gg. 

12. One that went arm d into the Palace was diſarm'd, and commanded 
to the Marſhalſea Priſon, and was not admitted to Bail till the Will of 
the King was known. Br. Impriſonment, pl. 23. cites 24 E. 3. 33. 

13. Appeal of Maihem, in which A. is made Principal and B. Acceſſory, 
the Plaintiff was nonſuited * Appearance, and brought another Appeal, 
and made B. Principal and A. Acceſſory which was pleaded for Eſtoppel, 
by which it was awarded that the laintiff take nothing, and that the 
Plaintiff Capiatur &c. Br. Impriſonmear, pl. 71. cites 40 Aſſ. 1. 

Br. Impri- 14. For Diſceit to the Court for imbezz/ing an Exigent, the Plaintiſt 
ſonment, pl. recovered 10 I. Damages, and the Defendant was committed to Ward, 
73. citesS.C. to be impriſoned till he had made Fine to the King, and Gree to the 
Party. Br. Fine for Contempts, pl. 34. cites 41 Aff. 12. 
15. In Attaint paſs'd againſt the Plaintiff, Judgment ſhall be that he 
take nothing by his Writ, et quod fit in Miſericordia & Capiatur. Br. 
Impriſonment, pl. 76. cites 43 Aſſ. 46. 

16. In Treſpaſs the Defendant pleaded Villeinage in the Plaintiff 
who replied that he was frank, and of Frank Eſtate, and not his Vil- 
lein, upon which they are at Iſſue; and the Plaintiff ſarmiſed that the 
Defendant took all bis Goods pending the Iſſue, and yet he did not make 

any Fine. Br. Fine for Contempts, pl. 17. cites 9 H. 5. 1. | 
Sce (E. a) 17. In all Actions OQuare Vi & Armis, as Reſcous, Treſpaſs Vi & Armis 
Pl. 9. Sc. if Judgment be given againſt che Defendant, he ſhall be fined and 
| impriſoned ; for to every Fine Impriſonment is incident, and always when 
- - 1 Jong is Quod Defendens capiatur, it is all one as to ſay Quod 
Defendens caplatur quouſque Finem fecerit. 8 Rep. 59. b in Beechers 
_ Caſe, cires 19 H. 6. 8. b. 34 H. 6. 24. 11 H. 4. 25. 30 Aſſ. pl. 28. 
18. A Bailif return d Languidus in Priſona, and upon Examination 
confeſs d that he is in good Health. The Bailiff ſhall be impriſon d and 
fined. Br. Fines for” Coaempes, pl. 58. cites 31 H. 6. 42. 


| 19. He 


z , 


las co la. 1 8 19 


Amercement. 


19. H e who comes in. by Return of Cepi Corpus ſhall go to Priſon. Br. 
Impriſonment, pl. 83. cites 33 H. 6. 26. | 
20. It the Detendant brings Certificate 7 Mie, which is ratur d Contra apes 


Targe, yet Capias pro Fine ſhall iſſue. Br ine for Contempts, pl. 46. "_ of = 


cires 3 H. 6. 21. 
5g Man ſued Corpus cum Cauſa ont of London, and it was found by — | 


Examination that he Action by which he claim Privilege in Bank was 46. cites 33 
ſued by Covin ; tor the Plaintift in Bank difallow'd his Suit againſt this H. 6. 24. 
Priſoner; tor the Suit was di/continned by tuo Years, and now revived by | 
the Plaintiff and the Attorney in Advantage of the Priſoner, where an- 
other Suit thereof was taken of later Time againſt the Priſoner,” by 
which upon the Examination of the Matter the Attorney and the Plain- 
tiff in this Court, tor their Falſity, were committed co the F leet, and 

were fined, and the Priſuner remanded to London. Br. Privilege, pl. 

43. cites 16 E. 4. 5. | 

22. If one uſes the Conntenance of Law (the Inſtitution whereof was to Br. Privi- 
put an End ro Controverſies and Vexation) for double Vexation, he ſhall be lege, pl. 14 
fined; As it a Man ſues in C. B. and after ſues him in London for the ſame 3 m_ 
Cane, or in any ſuch like Court, the Plaintiff {hall be fined tor this un- by Read and 
quit . 3 Rep. 60. a. Mich. 6 Jac. in Beecher's Cafe, cites 9 H. Fineux. 
6.55. 14 H. 7. J. a. 

4 And in a Recaption the Defendant ſhall be fined and impriſoned This ſha 


for his double Vexation. 8 Rep. 60. a. in Beecher's Caſe. n 


Amercement or Fine & c in regard of tie Court in which the Action is brought; as if Judgment be in C. B. 
the Deferd-rt ſhall be fined ard impriſcned ; but if the Writ is Vicontiel, the Judgment in the County 
Mall not be Quod Capiatur, becauſe no Court can fire and impriton but Courts of Record, and there- 
ſore in the laſt Ca'e he ſhall only be amerced ; and tho' the Writ, viz. of Recaption, is of Record, yer 
fince the Judges who. are the Suirors are nor Judges of Record, neither is the Court a Court of Record, 
they cannot fine or impriſon, and ſo in all like Cafes, Ibid. 60. b. cites F. N. B 93. (D) 8 E. 4.5. 34 
H. 6.24. —— 8 Rep 120. a. S. P. accordingly. 11 Rep. 43. a. S. P. accordingly. 


24. In all Caſes where a Thing is prohibited by any Statute, the Offender 

ſhalt be fined and impritoned. 8 Rep. 60. b. Mich. 6 fac. in Beecher's 

Cafe, Tires 35 H. 6. 6. 19 H. 6. 4. in Maintenance. 

«25; In an Attaint, if the Flainnf, is nonſuited or barrd, he ſhall be S if the 


fined and impriſoned. 8 Rep. 60. a. Mich. 6 Jac. in the Exchequer, in —_ — 
Beecher's Cale, cites 32 Aff. 9. 42 E. 3. 26. b. D. je — 
9 N . "BA 25 1f' NE Was 
17 to the firſt Recerd, he ſhall be fined and impriſoned. But if he was Party to the firſt Record, as 
[rant by Reſceipt, or other Tertenant, he ſhall not be fined. 8 Rep 60. a. in Zeecher's Caſe, cites 


14 AT pl. 2. 42 E. 3. 26. b. 9 E. 4 33. 


525% 
4 
4 N —— 


4 


(K. a) Fines and Amercements. Where impoſed 
: Jointly or ſeverally. = 


I, aten by 2. The one was nonſuited, and he and bis Pledges de 
4 Profequendo were amerced, and the other and his Pledges nor, 
notwithſtanding that the Nonſuit of the one in this Action ſhall be the 
Nonſuit of both, and nevertheleſs they two found one and the ſame 
Pages, but they were amerced as Pledges of the one, and not as Pledges of 


ie aber. Br. Amercement, pl. 11. cites 47 E. 3. 6. 
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Diſſeiſin is found with Forte, tho' the Ni: 


: s. is Alfie azainft 2, the 
ſeiſin is , yet 'be Fine be feveral. 11 Rep. 43. a. per Cur 


cites 10 E. 3. 10. a. r 
Trp be done by tb jointly; yet they ſhall be amerced ſe- 


1 ee_—_ 


42 


S. P & 8. C. 3. If a 


cired 11 verally. F. 
k Rep. 43. a. f 
per Our. Roll Rep. 14. 8. P. and cites 8. C. 


- 
— 


11. Rep. 43. 4. If emo ſue a Plaint and are nonſuited, the Ameretment ſfall be (eve. 
n F. N. B. 75. (G) . . 

per Cur. 5. When a Fuagment is given in B. R. or th C. B. &. againſt two, & 
Ideo in Miſericord et when it is affeered by the Coroners en Pais, 
the Amercement ſhall laid _-w them ſeverally. 1 Rep. 43. a. b. 

6. When there are diverſe Defendants, and they ate by the Law to 
make Fine, the Judgment is Ideo Capiantur, yet it thalt be conſtrued 
| eff 6-9 * gulis, and they. hall be taken by a ſeveral Capias pro 

$88. 1 » Ws . | 
As where ſe- . In ſome Cales the Fine or Amercement ſhall be impoſed upon diverſ; 
— pe. jointly, as upon a County, an Hundred, and fo upon a V% &c. As for the 
Pricks and Eſcape of a Murderer &c. 11 Rep. 43. b. cites 22 E. 3. Corone 238. 2 
he who gave E. 3. ibid. 147- 3 E. 3. ibid. 302. 316. &c. and 10 E. 3. 10. a. and ſays 


Aim was that this is for the Uncertainty of the Perſons and tor Infiniceneſs of 
killed with Number. | | 


all y1117 was amerced ; Per Coke Ch. J. Roll Rep. 75. cites 22 E. 3. Corone 238. and 2 E. 3. 147. 


where the Amercement is upon a Village, Town, or nty it ſhall be Joint, otherwiſe it would be In- 
fiite to aſſeſs every one in . fuir conceſſum per Curiam. 


8. In Actions Perſonal, as Debt, Detinue &c. if one Plaintiff” appears 
and the other is nonſuited (which in Law Perſonal Actions is the Nonſuit 
of Both) he that ſurvives or appears ſhall not be amerced, for there is 
no Default in him, but in the other only who does nor appear. 8 Rep. 
61. a. Mich. 6 Jain the Exchequer in Beecher's Caſe cites 47 E. 3. 6. b. 

* 4 Aſſ. 3. 7 H. 6. 36. 38 E. 3. 31. 41 Aſſ. 14. * 

Br. A= 43 3 a * a I 
mercement, 9. If the one Demandant in a * Real Action, or the one Plaintiff 
WE cites in a Perſonal Action where Summons and Severance lies, As in Debt by Exe- 
S.C. T Br. tors if one be nonſuited and the other proceeds, he that is nonſuited 

s Amercerent ſpall not be amerced. 8 Rep. 61. a. cites 28 H. 6. 11. b. f 21 E. 4. 77. b. 


pl 48. cites 
. C. 1 | 
Roll Rep. 10. The Steward at a Court Leet Time out of Mind had / to ſwear 
2. pl. 4. 12 or more Inhabitants 20 be Chief Pledges, and they at every Leet being 
llen v. ſworn, had uſed to preſent that they the ſaid Chief Pleages ſhould pay to the 
Com S.C. Lord of the Manor for Head-Moneyy or Pro Certo Letæ 10 4. and to pay 
d it accordingly at the ſame Leet. The 12 Chief Pledges being ſworn to in- 
73. pl. 16. quire &c. refuſed to 17 Preſentment, whereupon the Steward for 
S.C reſoly'd the Contempt impoſed a Fine of 6 1. upon them all jointly ; but reſolved 
— that the ſame ſhould have been impoſed ſeverally, the Ræſuſal of rhe one 
per tot. Can. ing not the Refuſal of the other. 11 Rep. 42. Mich. 12 fac. Godfrey's 
e. | 
11. One Fine was impoſed upon 70 2 not returning an Ot- 
lawry, Roll Rep. Arg. 34. cites 4 H. 9. 24. and ibid. 35. the Court ſaid 
they agreed the Caſe of the two Coroners that a Joint Fine thall be upon 
them, and that ſo it is upon the Sheriffs of London, Lecauſe they are but 
as one Officer to the Court, Paſch. 12 Jac. B. K. . 
pl. 12. An E was exhibited againſt ſeveral for a Confederacy to 
 Impoveriſh the Farmers of the Exciſe, and being convicted, rhe whole 
Court agreed that they ſhould 2/7 be fined not jointly bur Separatim ac- 
cording o their ſeveral Abilities, whereupon one was fined 1000 Marks 
and the others 300 Marks each. Lev. 125. Hill. 15 & 16 Car. 2. B. R. 


the King v. Sterling & al”. 
(L. a) Pleadings, 


— Lt. 


Lk Va Ur. 2A oo ic a... ot. * 


rs 
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5 (L. a) Pleadings. 


HI Acconnt or Avowry for Amercement in Courts he need not to ſhew Br. Lete, 
the Names of the Preſenters, per Needham J. Contra in Debt tor A- 16. cites oa 
metcements, per Pigot Serjeant. Br. Pleadings, pl. 38. cites 9 E. 4. 21. Dots, oh. % 
| . —— EL 44 | T13. cites *© 
$/C. and 8 F. Br. Count, pl. 95. cites S. C. and S. P. Br. Account, pl. 56. cites S. C and S. P. 
by Kigot ; but Brooke ſays Quære the Difference. In ſecond Deliverance Ju, t upon De- 
"murrer was given punt the Conuſance, becauſe he pleaded ir was preſented Coram Settatoribus, and 
does not ſhew their Names. 3 Le. 7. 8. pl. 21. Mich. 7 Eliz. C. B. Scaring v. Cryer. Mo. 75. 
M 205. Scarling v. Cryert S. C. Bendl. 159. pl. 219. S. C. and the Pleadings, 


2. In an Avowry for an Amerciament in a Leet the Defendant ſhall 
allege Preſcription in the Lie bx alfeering by Afeerors. Per Frowike and 
Fel Kelw. 65. a. pl. 5. Trin. 20 H. . in a Nota. 

. In Treſpaſs for taking a Gelding &c. the Detendant pleaded that 
the, Plaintiff was Tenant of ſuch a Manor, and it was preſented at 
Foot that the Plaintiff had ſurcharged the Common, for which he was 

merced 6 8. and $d. and afleer'd by J. N. and J. D. and that he as | 
Bailiff diſtrain'd the Gelding &c. Upon Demurrer it was objected be- ; 
cauſe it was Præſentatum fuit an 6 he ſurcharged &c. and did not al- 
lige in Fatto that he ſurcharged. Sed non allocarur ; tor it ſuffices for the 
Bail iff to take Conuſance ot the Preſentment and no more, & non referc 
as co him whether ic be true or not. (ro. E. 748. pl. 1. Paſch. 42 Eliz. 
B. R. Rowlefton v. Alman. | | 
4 In Replevin, the Defendant made Conuſance as Bailiff for an A- Mo. 643. pl. 


Na £96, — f p 887. 8. C. 
Fe the Plaintiff pleaded De Injuria tua propria and traverſed the but S p 


eſcription to hold Court and io amerce. The Court held the Avowry tor does not ap- 
the Amercement inſufficient, becauſe it was not alleged in Fadto that the year. —— 


laintiff did not appear after Summons ; but only Præſentatum fuit per 2 And. 178. 
Homagium, that he did not appear. Cro. E. 885. pl. 26. Paſch. 44 Elia. | roo, $. 
CB. —_ v. Norton. — 


Replovid the Defendant avow'd for an Amercement upon a Preſentment by the Homage for net repair- 
ing # Houſe, being a cuſtomary Tenant of the ſaid Manor. It was aſſign'd for Error inter al' that the 
Avowry'was only that Preſentatum fuir that he had not repair'd, but did not ſay in Facto & Catagorice - 
O chat he bad not repair'd, that being a Matter traverſable. The Judgment was reverſed, (but for 
which Error, or whether for all, non conſtat.] Le. 24z. pl. 327, Mich. 32 & 33 Eliz. B. R. Blunt 
v. Whiracre. | 882 
An Du | A 
"i133 C1 A 47 1 
. In Treſpaſs Quare Clanſum fregit, the Defendant juſtified diſtrain- 2 Brownl, 
825 Amercement in the Sheriit's Tourn, impoſed on the Plaintiff for 3 
deroaching upon the King's Highway. It was moved in Stay of Judg- h. 5 
f | ham S. C. 
ment that it did var Heu that ut was preſented before the Fuſtices of the adjornatus. 
Peace at their, ons according to the Statute of 1 E. 4. cap. 2. which 
Gays that the Juſtices of Peace ſhall award Proceſs ie the Perſon ſo 
[fas betore the Sheriff, which was not done in this Caſe. Coke Ch. 


J. aid this Statute extends wot to Treſpaſſes not Contra Pacem (as in this 
Lale the Encro.chment is;) tor otherwiſe the Lord of a Leet could nor 
diſtrain for an Amercement without ſuch Preſentment before Juſtices of 
the Peace, And tho' the Statute ſpeaks of Felony, Treſpaſs &c. the 
me is to be meant of other things ot che ſame Nature, which is proved 
che Clauſe in the Statace, viz. that they ſhall be impriſoned ; hic 
Kannot be in the principal Caſe ; ro which Warburton and Winch J. | 
agreed. Godb, 190. pl. 271. Trin. 10 Jac, C. B. Hardingham's Caſe. f 
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A mercement. 

6. In Treſpaſs, the Deferdant juſtified by an Amerciament in a Court 
Leer againſt a common Baker tor ſelling Bread againtt rne Alfite in Ii; 
Vicinis, and that by a Precept our of che Court he diitrain'd tor ir ; ad- 
judg'd rhe Plea ill, becauſe it did not ſet forth that the Amerciament wag 
for an Offente done within the Furiſdliction ot the Leet, which ſhall not be 


K —ͤ 


22 


wetted A 


8 


6 em ot 


. 
— —  __ 
— . — 
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pre ſumed unleſs ſpecially pleaded ; belides it ſets forth that the Plaintj;t 


| Was amerced, but did zu ſay to what Sum. Hob. 129. pl. 166. Paſch. 14 
Eat Jac. Wilton v. Hardingham, "> 
pl. 392. Hin. 7. One was impriſoned for a Fine aſſeſſed upon him for depaſturing his 
16 Jac, B. R. Sheep within the Bounds of the Foreft, the Detendant juſtified tor that tr. 
the >. C but ſentatum ſuit that he depaſtured them thete. And the Queſtion was, whe. 
S. F. does not ther this be ſufficient Without alleging in Facto that he depaſtured chem 
— there. And Mountague Ch. J. held it ſufficient ro ſay Præſentatuim lui. 

2 Roll Rep. 17%. Trin. 18 Jac. B. R. Webb and Tucke's Caſe. 

See 3 Le. 8. In Debt upon an Amercement in a Court Baron for a Treſpaſs in the 
oc OG common Fields with his Hogs ; It was moved in Arreſt of Judgment, that 
of Scarning it Was not alleged that any Treſpaſs was committed, but only that Preſenta- 
v. Cryer, in tum fuit, that a Treſpaſs was committed; and tor this Cauſe Haug iron 
pl.21. Mich. held it to be ill; and ſaid, that ſo it had been adjudged in this Court 

Bir. O. betore during his Time. Cro. J. 582. pl. 2. Mich. 18 Jac. B. R. Ar- 
ingly. My v. Applecotr. | 

o. 75. pl. 
105. 8 & S. P. accordingly.-—— Bendl 160 pl. 219. S. C. & S. P. accordingly. 


Cro. C 200.0 9. In Treſpaſs for taking a Bullock &c. The Defendant juſtiſied, ſor 
14703 - — that the Plaincitt was preſented for not appearing at the Sheriffs Tourn, be- 
Ju 2 ing debito modo Summonitus, and amerced by the Fury, and affecred by 
(abſente the 4 of the jury ro 408. aud ceriified to the next Oltarter Sefrons, and there 
Ch. J.)ac- confirmed, whereupon by a Warrant to him from the Steward he took and ſold 
Ek it &c. Upon a Demurter it was inſiſted that the Amercement ought 
z. 858 . always to be aſſeſſed by the Court; for it is a judicial Act, and ſhall be 
dac- affeer d by the Anteerors appointed; and that it being levied by the De- 
cordingly. fendant as Bailiff by Warrant ot the Steward of the Court is ill, becauſe 
by the Statute 1 E. 4. cap. 2. it is expreſsly appointed, that 20 Fine or 
Amerce ment in the Tourn ſball be levied, unleſs it be certified at the next Sc/- 
ions of the Peace by Indenture, and inrolFd there, and Proceſs made from the 
Faſtices of Peace of the Seſſions to the Sheriff, none of which Circumitan- 
ces were oblerved here, and ſo adjudged tor the Plaintitt; Cro. C. 275. 
pl. 13. Mich. 8 Car. B. R. Grytfith v. Biddle. | EY | 
10. An unreaſonable Fine impoſed by a Court Leet for a Contempt in 
Court was let alide, and Judgment for the Plaintitt. 2 Jo. 229. Mich. 
34 Car. 2. B. R. Berrington v. Brook. | 
11. Debt for Amercemear in a Leet, and ſhewed that Defendant was 
reſented and amerced, and that the Amercement was affeered by all the 
urors to 406. Upon Demurrer it was objected, that it was not ſleun 
oh zo what Sum the Amercement was, and yet ſome Precedents are fo, as 
Raſt. Ent. 553. a. b. 109. b. E was given for the Defendant. 
3 Lev. 206. Mich. 36 Car. 2. C. B. Evelin v. Davis. . 
Ibid. 138. 12. In Treſpaſs ſor taking a Tankard, the Defendant juſtified as Bailiff 
ſays, if it for an Amercement in a Leet, and that he by a Precept of the Dean and 
3 — Chapter, Lords of the Leet, diſtrained the ſaid Tankard. Upon Demur- 
whore the ker it was objected, that he ought ro ſbe that the Precept was directed ir 
Vefendant him by the Steward of the Court, and then to ſer forth the Warrant, with- 
made Conu- out which he cannot juſtity to diſtrain for an Amercement ; and of this 
achso ebe Opinion was the whole Court, and judgment for the Plaintiff. 3 Mod. 
Led, it 137. Mich. 3 Jac. 2. B. R. but adjudged 1 W. & M. Matthews v. 
might be Cary. . | 18 ; * 
well enough 


as here pleaded; but where it is to juſtify by way of Excuſe, you muſt aver the Fact, and allege it 
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Amercement. 473 
to be done, and ſet forth the Warrant irſelf, and the taking Virture Warranti ; for a Bailiff of a Liber- 
xy cannot diſtrain for an Amercement Virtute Officii, but muſt have a Warrant from the Steward or 
the Lord. ——Carth 73. 8 C. and fame Diſtinction taken by Holt Ch. J. and adjudged for the 
12 ; for a bailiff cannot diſtrain otherwiſe than by a Precept directed to him by the Steward of 
dhe Court. | 


+13. An Avowry for a Di reſs by a Precept from the Court Lett, ſetting And the 
forth the holding of the rt, and the Plaintiff an Inhabirant within 1 
ween 


the Leet, muſt not only ſer forth the Preſentment by the Jury of the Fact | 
done, but muft aver that the Fact was committed, and fn Licet * . 


faic Culpabilis is not ſufficient. Gibb. 108. pl. 9. Mich. 3 Geo. 2. B. R. very well 
Stephens v. Howard. founded and 
| ſupported by 


Authority, per Raymond Ch, J. with whom agreed the whole Court. bid. 


\ 
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(M. a) Diſcharged. How. By Word without Writ, 
WEE or by Writ. a 


1. HERE the Lord or Fuftice of Peace commands a Vagrant to Pri- As the Chan- 
5 ſon, in ſuch Caſe the Lord or Fuftice of Peace may command the teller of Eng- 
Bailiff yo let him go at large again, and the Reaſon is, becauſe they may a- ard 

ward him to Priſon upon Suggeſtion. Br. Impriſonment, pl. 27. cites 14. Man to the 


H 6.8. per Cur, Fleet, or a 


a | uſtice ma 
commard a Man to the Fleet or other Priſon for Rebellion in his Preſence, and in ſuch Caſes = 4 


difcharge him without Writ. Ibid, 
' But where a Man is taken by Writ, or awarded to Priſon by Mrit, there he cannot be diſcharged with- 
our Writ or Command of the King; note the Ditterence. Ibid. 


: t 
1 


— 2. A Writ was directed to the Sheriff of Yorkſhire, who iſſued a War- Ibid. 55. 

rant ta the Bailiff of the Liberty of Pomtret, who did not return the Writ, e 
for which he was amerced 50 l. at ſeveral Times, and eſtreated into the Not Af 
Exchequer ; atterwards the Parties agreed, and upon producing; a Cer- the Clerks 
tificate from the Plaintiff's Attorney that the Debt was paid, theſe A- ſaid that the 
mercements were diſcharged upon Motion to the Barons. 1 Salk. 54. pl. Court uſes 


3. Mich. 9 W. 3. in Scacc. Eyres v. Smith. 1 
ok | TT mercements, 


Dur "* TH 
x; but allow You to compound them. 
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e) Of s vn. 

ae 5 An Mad. ,. 374 „ 

1. AT Common Law, if a May be killed in a Town in the Day-time, D. 210. b. in 
41 viz. / Jong as there is full Day, and the Murderer eſcapes, the wy 4 — 


Town ſhall be amerced. #7 6, b. cices 21 E. 3. Corone 238. the Murder 
an open Field or in a Lane &c. Hill. 4 Eliz.—But if it was done in the Night, and the Felog eſcapes. 
the Town ſhall not be amerced by the Common Law, becauſe in ſuch Caſe no Laches or Negligence 
can be imputed to the Inhabitants of the Vill; per Cur. 7 Rep. 6. b. Trin 29 Eliz. CB. in Caſe of 
Milburn v. Dunmow Inhabitants "arte 1 „ % TY Ran 


i» 


p 6 E 1 
. = - » 
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Amercement. 


4 Sirole 4 2. 3 H. J. cap. 1. recites, That the Law of the Land is, that if any * 
e bu flain in the Day, and the Felon not taken, the Townſhip where the Degig 
5 1 or Murder is done ſhall be amerced, and if any be wounded in Peril of Death 

2 


* " . - 4+ - ae of 
* - * 
«4 - 1 * & 


a Clock in fs f 


Afternoon o 


the Party that ſo wounded him ſhould be arreſted and put in Surety 111} perfect 


the 10 Jan. Knowledge be had whether he jo hurt ſhould li vt or die; and enacts, chat it 


and about & any Perſon be Lain or murdered in the Day, aud the Muraerer eſcapes untg. 


aClock in tht 7 te 7 | 7 
ne Evening Ren, the Townſhip wherethe Deed is ſo done ſhall be amerced for the ſaid 4, 
2 cape, and rhe Coroner ſhall have Authority to inquire thereof upon 25 of fy 


SFC A Toles of Pre Bros et it the Kip 
urderer ; 


a The Queſtion was; whether the Town ſhould be amerced? and it was urg'd, that it was not 
elony till the Party died, and there none ſhould be charged with the Offender till the Party was dead: 
and per Wray, it would be hard that the Town ſhould be amerced in this Caſe; for tho' in Diſcretion 
the Town might have 5 the 4 * et it 1s not bound to do ſo &c. 3 Le. 207, pl 268 Paſch. 25 
Eliz. B. R. the Town of Green in Suſſex's Caſe. Le. 107. pl. 145. 8. C. in totidem Verbis, bat 
adds that the Court took Time to adviſe. 1 | 

A Preſentment grounded on this Statute ſet forth, that J. S. was killed at C. and that the Murderey fed 
away in the Night, and therefore it was quaſhed, and the Amercements earns, +4 for it apyears that 
the Vill is not liable to be amerced within the Statute ; for by the Starute the Eſcape muſt be in the 
Day. Sty. 14. Paſch. 23 Car. B. R. the Vill of Charleton in Kenr's Caſe. | 


2 Hawk. Pl. 3. If a Man kills another in his on Defence, and eſcapes &cc. the 
C. 74-CaP. Town ſhall be amerced as an ancient Mark ot the Common Law that 


gt of made it Felony. 2 Inſt. 315. 


by the Com- 


mon Law, if any Homicide be committed, or dangerous Wound given, whether with or without 
Malice, or even by Miſ-advyentare or Self- defence, in oy Town, or in the Lanes and Field: thcre: 
of, in the Day-time, and the Offender eſcape, the Town ſhall be amerced, and if out of a Town, the 


Hundred ſhall be amerced. 


4. It a Murder be committed in the Day-time in a Town act incli{ed, 
and the Marderer is not apprehended, the Townſhip ſhall be amerced ; 

but if incloſed, whether in the Night or the Day, the Townthip ſhall 
be amerced. 3 Inſt 53. cap. 7. 

5. If Hue and Cry is made by the Foreſt Law for Vert or Veniſon, and 
any Townſhip or Village follow not the Hue and Cry, they {hall be 
amerced at the Juſtice Seat. 4 Inſt. 294. cap. 73. 

6. If a dead in a Priſon, or other Place, whereupon an Inqueſt 
onght to be taken be interr d, or ſuffered to lie ſo long that it putrifies le- 

fore the Curoner has viewed it, the Gaoler or Townſhip thall be amerced. 
2 Hawk. Pl. C. 48. cap. 9. 8.23. ſays it has been adjudged. 

J. Information was brought againſt the Defendants, tor that they 
were incorporated by the Name of Mayor and Commounalty of London, and 
it was a walled City, and had Sherifts, Juſtices of Peace, and Coroners 
within themſel ves, and by Law they ought to ſuppreſs Riots and unlaw- 
ful Aſſemblies. Notwithſtanding which, in June 4 Car. in the Day- 
time, Doctor Lamb was /lain in a Tumult, and none of the Offenders taken, 
nor any * 2 known nor indicted for that Felony. They appeared and 
confeſſed the Offence, & AE ſe in . Curiæ, and they were 
amerced 1500 Marks; and it was conceived chat it was an Offence at 
the Common Law to ſuffer ſuch a Crime to be committed in a walled 

i Town in the Day- time, and none of the Offenders to be known or in- 
dicted. Cro,C. 252, pl. 2. Paſch, 8 Car. B. R. the King v. che Mayor 


% 


&c. of London. „ np WLIE 1 MSP «2 n p ; 
8. If one be d in à Vill, and the Coroner makes no Ingueſt, the Vill 
muſt be amerced; per Twiſden; for probably the Coroner had no No- 
ttice of it, and if there Was an In nell il muſt be returned by the Certio- 
rati; per Cur. Keb. 28. pl. 34. Paſch. 14 Car. 2. B. R. Ld. Buckhurſt, 
Wentworth and Bel laſis. ne | 


For more of Amercement and Fines in General, ſee Diſtreſs, Error, 


Judgment, Trial, (Z. b) (A. c) (G. g) and other Proper Titles 
; | (A) Amicus 


, - 


_- 
MS... a. NEE * 


4 
"I 
> 


ca 


do odio ea io. oc on 


(A) Amicus Curiæ. 


td 


1. IN Ni of Entry the Tenant made Default after Default, and a Stranger 
came and ſaid that he himſelf pending the Writ had recovered the Texe- 
ments by Verdict of Afﬀfriſe againſt the Demandant and the Tenant &c. and 
ray d that no judgment be made of his Franktenement &c. yet the 
Hemandant had Judgment to recover Seiſin. Thel. Dig. 200. lib. 13. 
cap. I4. S. I. cites Mich. 2 E. 3. 43. 
2. In Scire Facias out of a Fine, the Tenant ſaid that the Queen had a 
Writ of Diſceit pending againſt him to reverſe this Fine, becauſe the Tenements 
gre Parcel of Manor of which the Pucen is ſeiſed, which is Ancient De- 
meſne &c. upon which another Day was given to all the Parties, at 
which Day the Demandant was received Ex Gratia, to anſwer and plead 
to the W 11t of Deceic, to which he was a Stranger. Thel. Dig. 200. lib. 
13. Cap. 14. S. 3. cites Trin. 26 E. 3. 65. 
3. In Scire Facias a Stranger came and pray'd that the Writ be abated Every Stran- 
for Default apparent in the Writ, but the Court had not any Regard there- Fer © A 
to; for the Tenant pleaded to the Action. Thel. Dig. 200, Iib. 13. cap. — 1 
14 S. 3. cites 26 E. 3. 72. the Court 
| of Matter 
apparent in the Mirit, and the Court ex Officio is bound to abate the Wrir, if it be vicious, for falſe La- 
tin or Def aut of Form & c. Thel. Dig. 200. lib. 13. cap 14. S. 5. cites Hill. * 4H. 6. 16. and 9 H. 6. 39. 
Hr. Brief, pl. 210. cites S.C, Br. Falſe Latin &c. pl. 96. cites S. C. * Br. Office del 


Court, pl 6. cites S. C. & 41 E. 3. 21. —— Hardr. 86. Arg. cites S. C Br. Error, pl. 39. S. P. by 
Brooke. A Stranger may inform the Court of Error. Br. Error, pl. 50. citcs 11 H. 4. 62. 


— 


. FF 
Ancient Demeſne. 
ſence ; but the Court ſaid the Party ought to be preſent in boch Ca 
2 Show 297. pl. 297. Paſch. 35 Car. 2. B. R. The King v. Buckeridge® 
11. Any one, as Amicus Curiæ, may move to quaſh an Indifimen; 2. 
14.7 vitious, be the Crime what it will; per the Ch. J. Cumb. 4 
ill. x & 2 Jac. 2. B. R. The King v. Vaux. 4 
12. In a Caſe upon the Statute of Frauds, Sir Geo. Treby, as Amicus 
Curie, informed the Court that he was preſent at the making that Sta. 
tute, and what was the Intention of the Parliament. Comb. 33. Mich. 2 
Jac. 2. B. R. in the Caſe of Horton v. Ruesby. | 
13. It an Aion be abated, any one as Amicus Curiæ may move to 
have the Verdid ſet aide, even the Defendant himſelf; Cumb. 150. Mich 
1 W. & M. in B. R. Dove v. Martin. ; 


For more of Amicus Curiz in General, ſee other Proper Titles. 


F] —__ rt. PIE 


| 


Ancient Demeſne. 


(A) hat ſhall be ſaid Ancient Demeſue. 


FNALY 
Fol. 321. 
— 


* Br. Ancient 1. A N Acre of Land may be Ancient Demeſne, which fs Parcel of 


— _— a Manor which is not Ancient Demeſne. 30 ED. 3. 12. adinit: 


C. & S. P. ted. Land which is Frank- fes may be held of a Manor of Ancient 


agreed. . ab beroed þ the 1 a 
For that 2. t which is approved by ord out of his Waſtes, cannot 
Demetne 


de Hanes be Ancient 5 All. 2. For the Waſtes are Part of the 


+ 


Time out of : ; | 
Mind cannot be Ancient Demeſne, but that which was held by the Tenants before Time of Memory. 


Br. Ancient Demeſne, pl. 26. cites 8. C.——Þr. Ibid. pl. 32. cires 21 Aſſ. 13. S. P. as to the approving 
out of the Waſte; but tho' no Anſwer was given directly to ſuch Plea pleaded, yet Brooke ſays it ſeems 
clearly that ſuch Land ſo approved is Frank- fee, becauſe it is taken out of the Demeſnes. No Land 
which is in the Hands of the Lord can be ſaid to be Ancient Demeſne. Br. Ancient Demeſne, pl. 6. 


cites 41 E. 3. 22. per Kirton. 


3. Note, that that Part of the Manor which is Ancient De- 
meſne, which is in the Hands of the Lord or of the King, viz. 
the Demeſnes, is Frank-fee, and that which is in the Hands of the 

- - deport no only. Br. Ancient Demeſne, pl. 32. cites 21 
13. | ; 4 ** | - 

Thoſe Ma- 4. All that was under the Title of the King's Land in the Time of 

nors are Ling E. the Confeſſor, or held of NM. the Conqueror, is Ancient Demeſie ; 

call'd An- and that which is under other Titles is not Ancient Demeſne; for thoſe 


_— were not the King's Land at this Time, and therefore not Ancient De- 

Crown hich meſne. Br. Monſtraverunt, pl. 1. cites 40 E. 3. 44 

Hands of St. Edward the Gonfeſſor, or William the Conqueror, and ſo expreſs'd in the Book of Domeſiay, 
— — in the 14th Var of William the Conqueror: 4 Inſt. 269. | 


5. There 


» 


r oo hoe 


fs ts r Pays . 
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Fg. There cannot be Ancient Demeſae unleſs there is a Court and Suitors S. P. So if 
Ke. Per Coke Arg. 2 Le. 191. Trin. 28 Eliz. in pl. 240. there be but 


: one Sultor ; 
for that the Suitors are Judges, and therefore the Demandant muſt ſue at Common Law, there being a 
Failure of j uſtice within the Manor. 4 Inſt. 270. cap. 58. | 


ws 8 


6. In Ejectment brought of Lands in Ancient Demeſne, it was re- It was ad- 
ſolved that Copyhold Lands are as the Demeſnes of the Manor, and are — 


the Lord's Freehold, and therefore not impleadable but in the Lord's being Parcel 
Court. Cro. J. 559. pl. 5. Hill. 17 Jac. B. R. Pymmock v. Helder. of the Ma. 


* nor are 
ple dable at Common Law; and the Franktenements held of the Lord are pleadable only in the Lord's 
Court. 3 Lev. 405. Mich. 6 W. & NM. in C. B. in Caſe of Smith v. Frampton. | 


J. No Lands are Ancient Demeſne but Lands ho/den in Socage, and con- * The Tran” 


ſequently Lands held by Knight-Service * &c. in Fee, are not Ancient {ations of 
Demeſne. F. N. B. 13. (D) | _ B. 
Knights Ser- 


vice and in Fee) but the French Edition is as here. F. N. B. 14. (B) S. P. accordingly ; for the 
Tenants in Ancient Demeſne are called Sokemans, viz, Tenants of the Plough. Br. Ancient De- 
meſne, pl. Ang . S. P. Arg. Le. 232. in pl. 315. 2 Le. 190. Arg in pl. 240.—4 Inft. 
270. cap. 58. 8. P. | 
All choſe that hold of theſe Manors in Socage are Tenants in Ancient Demeſne, and they plow'd the 
King's Demeſnes of his Manors, ſow'd and harrow'd the ſame, mow'd and made his Meadows, and other 
ſuch Services of Husbandry, for the duſtenance of the King and his honourable Houſhold, Maintenance 
of his Stable, and other like Neceſſaries pertaining to the King's Husbandry, 4 Inſt. 269. 


8. The Rent may be Parcel of the Manor, and ſo may the Services, 
thy” the Land is Frank-fee, and whatever is holden of the Manor is not 
Part; per Eyre J. And per Holt, Land Holden of the Manor cannot be 
faid ro be Part ot the Manor, 12 Mod. 13. Mich. 3 W. & M. Parker 


v. Winch. 


* - - (A. 2) Tried How. 


1. A Ncient Demeſne was tried per Patriam, but no Argument made of Br. Mort- i. 


it; but the Parties joined Iſſue upon it, and all found for the danceftor, 
pl. 19. cites 


Plaintiff, Quod nota. Br. Ancient Demeſne, pl. 27. cites 8 Aſſ. 35. 5, C. and 10 
| | E. 3. and 
S. P. Br. Ancient Demeſne, pl. 29. cites 9 Aſſ. 5 


NM. 9 E. 2. accordingly. 


2. Recordare came into Ancient Demeſne to remove the Plea, becauſe 
the Tenant claim'd to hold at the Common Law, and at the Day they were 
at Iſſue upon the Cauſe if the Land was Ancient Demeſue or not, and found 
for the Demandant, by which he recover'd Seiſin of the Land in Bank. 
And fo ſee that they hold Plea in Bank, upon Original commenced in 
_ Court of Ancient Demeſne. Br. Cauſe de Remover, pl. 29. cites 30 
; 5 Where a Man plæads Ancient Demeſne & e. the Court will not write Br. Ancient 
tor the Record ot Domeſday to prove it, but the Party ſhall have Day at Demeſne, 
bis Peril to bring it in, and ſo he had &c. Quzre if C. B. may write to pL 23- 2. | 
them ; for Neſcitur quæ earum eſt altior Curia, and the other Party may Br. Monſtra- 
bring in the ſame Record ſab pede Sigilli zo prove it Frank-fee, if he will. verunt, pl. 
Br. Record, pl. 33: cires 39 E 3. 6. 1 „ | 


- 


CREE 


I Writ of Entry fur Diſeiſin, Ifac being ikea whether the Manor of S. in Com 8. was Anciens, 
ern | meſne 


* ” 
- | w "wi 
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Demeſne or not. The Court order'd the Tenant to have the Book of Domeſday in Court ſuch a Day at 
his Peril, and it was brought into C. B. accordingly by Mittimus out of Chancery, with the Certioray; which 

ed out of Chancery, and directed io the Treaſurer and Chamberlain of the Exchequer &c. by which Record 
it was found Ancient Demeſne, and Judgment that the Tenant eat inde fine Die, and that the Deman. 
dant ſhould ſue in Ancient Demefne ſi &c, D. 250. b. pl. 87. cites a Precedent Mich. 3 H. S. in C. g 


Rot. 341. 
Ir appears that all the Land which is intitled in the Domeſday 


7 ˖[᷑ feſſoris, or Terre Regis W. Conqueſtoris, is Ancient Demeſne; and rhoſe 


zerbury was Which are intitled under other Titles, as Torre Epiſcopi S. &c. thoſe are 
Ancient De- not Ancient Demeſne, and Plea was made there, where it was ſhewn 
e and that the Manor of D. was Ancient Demeſne; that in this Vill are 3 Manor 
my ut” of one Name, and that they hold of the Manor which is under this Tit Jer. 


— FO re Epiſcopi E. and not of the Manor, which is under this Title 27. 


babeat Re. re Regis; ou nota, and ſo he conteſs'd, and avoided the Record 


cordum Libri Which was thewn to prove the Ancient Demeſne. Br. Ancient Demeſne 
de Domeſda : E I 
bic in Oe, pl. 5. cites 40 E. 3. 45. 
Hillarii. At the Day the Plaintiff had the Book brought into Court by a Porter. It appear'd that 
Edward the Confeſſor, Anno 18 Regni ſui, had given this Manor to the Abbot of R. and that it was not under 

EY the Title de Terre Regis; for all Lands held in Ancient Demeſne which the Confeſſor had, were written 
by William the Conqueror, Anno 20 of his Reign, in the Book of Domeſday, under the Title de Ter. 
rz Regis, and theſe are all held in Ancient Demeſne at this Day; but thoſe which were given away 
by the Confeffor, and which are not written in Domeſday under that Title, are not Ancient Demeſne, 


and a Reſpondeas Ouſter was awarded, Cited by Holt Ch, J. 1 Salk. 57. pl. 2. as Paſch. 9 Jac. in C. B. 
Rot. 3165 Sanders v. Welch. | 


And by him F. It is in a manner agreed that the Land in the Domeſday Book which 
it was ad- comes under Tit. 7erre Regis E. or under Terre Regis only, which is in- 
108 that tended W. the Conqueror, in whoſe Time the Book was made, ſhall be in- 
9 7 Is tended Ancient Demeſne; and the Plaintitt few'd divers Charters by In- 
was in the ſpeximus, which rehearſed that W. the Conqueror dedit, conceſſit, & confir- 
Hands of the mavit &c. the ſaid Manor, to prove that it was Land of W. the Con- 


3 | =—_ ueror, and becauſe Dedimus may be a Confirmation, and the Grant of 
Tins of % Land in Poſſeſſion &c. therefore per Belk. this is no Trial that it was 


making of the the Land of W. the Conqueror, or of King E. and alſo that Ancient 
Domeſday Demeſne ſhall not be tried by Charter, nor in other manner but only by the 
Atzen Be. Domeſday Book; quod nemo negavir, and therefore the Plaintitls were 

1 nonſuited, and by him the Lands of other Lords are alſo in the Domeſday 


meſne, per ; : 

Concilium Book under other Titles. Br. Ancient Demeſne, pl. 9. cites 49 E. 3. 22. 
Regis, be- x 

cauſe it bad been ſome Time in the Seiſin of the King. Quezre inde, and the Manor above was under Tit. 
Terre St. Stephani, and therefore nor Ancient Demeſne as held there. Ibid. | 


6. In Afiſe the Tenant ſaid that he held for Term of 7. the Rever/hon 
to the King, and pray d Aid of him, and had ir, and Procedendo came 
after into the Chancery, and the King ſaid upon the Aid that the Land is 
within K. which is Ancient Demejne ot the King, as of the Dutchy of Lan- 
caſter, and held of K. and was certified accordingly by the Bomeſday 
Book. And per tot. Cur. this is not to the Purpoſe, becauſe the King 
may have his Action of Deceit; and per Cheney and Culpeper, The King, 
4 a TH, of the Dutchy, ſhall be as. a. common Perſon, and that by Leaſe 

or Lite by the. Dutchy Seal, if the Tenant in Aſliſe prays Aid of the 
King, the Aſſiſe ſhall be taken immediately. Br. Ancient Demeſne, pl. 


15. cites 11 H. 4. 85. 1 
7. No Cauſe is ſuffcient to remove à Plea out of Ancient Demeſne, 9s: 
that which makes the Land Fran l ſes; per Brian. Br. Ancient Demeſne, 
P. ĩ ᷣ Gu oo . 
Ice was 8. If Ancient Demeſne is pleaded of a Manor, and denied, this {ball 


arcel of che Manor which is Ancient 
| | Demeſne, 


contain d in Iſſue be taken chat certain Acres are 


Iſſue was Book in che Exchequer under Tit. Terre Regis, Ferre E. Regis & Con. 


der Lande be tried by the Record of the Book of Domeſday in the Exchequer; bu it 


— 
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Denieſne, that ſhall be tried per Pais; tor it cannot be tried by that a Fine were 

k. 9 Rep. 31. a. in the Caſe of the Abbot de Strata Marcella, Ancient De- 
9 | ; meine, pre- 
tend ing that they were Parcel of the Manor of Bowden in the County of Northampton, which was pre- 
tended to be Ancient Demeſne, and the Book of Domeſday being brought into Court, it appeared that 
the Manor of Bowden in the County of Leiceſter was, but not the Manor of Bowden in the County of 
Northampton; ard tho” it was inſiſted that the Manor of Bowden <vas both in the County of Leiceſter and 
| Kerthampton, yet it was not regarded, the Domeſday Book being againſt the Plaintiff. Brownl. 4 
Trin 15 Jac. Griffin v. Palmer. Hob. 188. pl. 230. Anon. but S. C. accordingly, and that 4 
the Plaintiff was barr'd. | 


9. In Ejectment for Land in Long-hope in the County of Glouceſter, Lev. 106. 
the Iiue was, whether it was Ancient Demeſne or not, and at the Trial Holdage v. 
the Domeſday-Book was brought in by an Officer ot the Exchequer, by Hodges & C. 
which it appear'd that Hope was Ancient Demeſne, but nothing was — yrs Ld » 
mention d ot Long- hope, thereupon they oflered to prove by the Steward Windham 
of che Manor and others that it was the ſame as was formerly called J thought 
Hope, and lately had got the Name of Long-hope. And Windham J. m * 
was for examining the Witneſſes, but all the Court e contra, and that he 9 7 
Had fail'd of the Record to prove the Iiſue; and it the Truth was as Witneſſes 
ſuppoſed, they might have help'd it in Pleading, that it was known by becauſe this 


the one Name and the other, and that Long-hope and Hope are one and!“ 2 Trial 


and the fame Vill. Sid. 147. pl. 6. Trin. 15 Car. 2. B. R. Holdy v. xe the Court 
| | pon the 
Hodges. Book and 
not by Jury, 


and compared it to a Trial of Infancy by Inſpection and Affidavits; but Cateri e contra, and ſo it was 
ruled, 


— — —— 


) 


(B) What Privileges the Tenants ſhall have. * Toll 15 Tie Tel 
«a Free. abr So The 
Reaſon why 
ſuch Tenants 


HEL may ſell or buy Oxen, Or other Beaſts ro manure their — _— 
2:4 Land, and maintain their Houſe, without paying Toll in every Tall is 4 
Barket and Fair throughout the Realm. 7 D. 4. 44 b. F. N. cauſe the 


228. A, + 9 I), 6. 25. b. or other Place. Lands of 

g Ed ward the 
Confeſſer, and William called the Conquerer, ſet down in the Book of Domeſday were Ancient De- 
meſne, and fo called Terræ Regis, and they were to provide Victuals for the King's Garriſons in thoſe 
troubleſome Times &c They had this Privilege among others that quiete exercerent aratra & terram 
excolerent ; this was ſaid by Coke to have been found by him in an Ancient Reading, 2 Le. 191. 


L 240. 
4 Br. Ancient Demeſae, pl. 14. cites S. C. but is only a ſhort Note referring to another Place, but 
mentions nothing Particularly as to this Point, and the Place referred to is miſprinted. 
# Fitzh. Toll, pl. 8 cites S. C. —— F. N B. 228. (D) S., P. | 
in an Action on the Caſe for not paying Toll, the Defendant ſaid that he held certain Lands of K. 
Lord of the Manor of H. which Manor is Ancient Demeſne, of which Manor all the Tenants have 
been free to ſell or buy Beaſts or other Things for the Manurance of their Lands, and Maintenance of 
their Houſes, without paving Toll in any Market or Fair &c. and ſo juſtifics that he came to the ſame 
Market and bought certain Beaſts, as the Plaintiff had declared, and that ſome of them he uſed about 
his Manurance of his Lands, and ſome of them he put into Paſture to make them fat, and more fit to be 
old and after u ards he ſold at ſuch a Fair &c. And the Opinion of the Court was with the Defendant. 


2 Ee. 191. pl. 240. Arg. cites 5 H. 4. 111, 


2. Tf a Tenant be a Common Merchant to buy and ſell Cattle in d Br. Ancient 
Fair and Warket, and he buys Cattle to ſell again, and wichin halt g ce 
2 Year atter ſells them again at a Fair, pet he ſhall not pay Toll, but 8 Cm 


ce Tit Toll (E) pl. 1. and the Notes there. 


7 17 
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— Ancient Dmeſne. 


— er ee ee, 


Br. Anci 3. So in this Cale, if he ſells them che next Market atter he | N 
be. Ancient them, pet he is within the Privilege. 7 P. 4. 44. b. Cütia. cat 
pl. 14. cites 8. C. but S. P. does not appear. — Br. Action ſur le Caſe, pl. 37. cites S. C. 


Firch, 4 They ſhall be diſcharged of Toll for Things coming from the Te. 
Pp Lad nement of which they are ſeiſed in Ancient Demeſne, ſold tor their 
2 Ind 22:5. Suitenance. | L I), 6. 25. b. | 


S. P. cites 7 
S. C. F. N. B. 14 (E) S. P. Ibid. 228 (D) S. P. * [Theſe Words ſeem to be ſuperfluous] 


Br. Anciens 56. So they ſhall be diſcharged for Things ſold ariliog u oi 
5 hey h 


22. cites 
S. C. and S. P. by Newton Ch. J.——S. C. and 8 P. cited Arg. 2 Le. 191. pl. 20. 2 1, 


221. S. P. 
Fitah. Toll, 6. So they ſhail be diſcharged of Toll tor their Goods bought for the 


pl 5. cites Support ol their Eſtate, according to the Quantity of their Tenemen 
* 2 in Ancient Demeſne, as for their Caccle and other Things neceTlary. 
2 9 I. 6. 25. b. | 

Clearly, 


F. N. B. 228 (A) ſays they ſhall be quit of Toll for their Goods and Chattles which they merchandise 
with others, as well as for their other Goods; for the Writ is general Pro Ponis & Rebrs ſuis &c.— 
And Ibid. (D) Tenants at Will within Ancient Demeſne ſhall be ciſcharged of Toll as well as the 
Free Tenants, or the Tenants for Life or Years of Lards in Ancient Demeine ſhall be diſcharged of 
Toll for their Goods —— They ſhall. be diſcharged of 'Toll of all Things bought for their own Uſe, 2 
Le. 191. Arg. cites 28 Aff, ult. by Thorp, Green and Seton, ; 


Br. Ancicat 7. They ſhall be diſcharged or Toll for Things which they buy co 


Demeſne, pl. ng x 
>: C and manure their Soil. 19 Y. 6. 66. b. 


8. P. 
Br. Ancient 8. Qllæte if they ſhall be diſcharged of Toll of all Things which 
Demeſne, pl. they ſell and buy. 19 Y. 6. 66. b. 


22. cites S. C. 
and S. P. accordingly.— — In Treſpaſs, the Plaintiff ſhew'd that the Town of Leiceſter was Ancient 


Demeſne, and that the. Inhabitants thereof had uſed to be diſcharged of Toll; and that the Queen by 
her Letters Patents had commanded all Bay liffs, Mayors, Sheriffs &c, that thoſe of Leiceſter ſhould 
be diſcharged of Toll, notwithſtanding which the Defendant took Toll &c. and tho' he did not ſhew 
that it was taken of ſuch Things which were for Proviſion for their Houſes or manuring of their Lands, 
Shute J. was of Opinion that an Inbabitant within Ancient Demeine, tho* he be not a Tenant, ſhall 
have the Privileges. Adjornatur. 2 Le. 190. pl. 240. Trin 28 Eliz. B. R. Town of Leiceſter“ 


Caſe. 


Cro. E 2279. 9. Nota, in Juſtice Hutton's Reports there is cited one ars's 
55 1; Paſch. Caſe to be adjudged in B. R. 28 Eltz. touching the Toll of the 
2 > Ward COwn of Leiſtock in Suffolk, where it was adjudged that the ri 
v. Knight Vt of Ancient Demeſne does not extend to him that is a Merchant, 
S. C. and or trades and gets his Living by buying and felling, but the It 
wo .. e was annexed to the Perſon in Reſpect of the Land, ſcilitet, be- 
Cables for Calle they manure the Demeans of the King, and provide Corn tor 
Merchan- the Garriſons of the King, and Purveyance was not then in uſe, but 
die, and ad- the ribilege is intended for thoſe Things which ariſe or are to be 


judged for uſed in the Land, or for his Family that manures the Land. 
dant; but gave no publick Reaſon for it; bur privately did agree between themſelves for the Sub- 


ſtance of the Matter; for Wray ſaid; there is no Reaſon they ſhould be diſcharged for Merchandize, 
and that ſo are the Books —— Le. 231. pl. 315. Trin. 30 Eliz B. R. the S. C. adjudged Quod Querens 
nil capiat per Billam. 2 Inſt 221. S. P. accordingly. ——8. P. Arg. 2 Le. 191. pl. 246. 


8. b. Br 10. The Tenants in Ancient Demeſne ſhall go quit of Toll. Br. An- 


— * cient Demeſne, pl. 49. cites the Regiſter, fol. 260. 
0 7 . q : 
25. cites F. N. B. fo. 228. g 


(C) * 70 
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— „ 
— 

— r 


— | — 
—ͤ— — . 


Ancient Demeſne. 481 


— 
1 


3 
9 


(C) bo ſhall be a Tenant to bave the Advanta — 
Privilege. In Reſpect of the Eſtate. . 


ge of the (SA—? 


11 FEnant in Fee of Ancient Demeſne ſhall have the Privilege to bir. Toll, 
1 be Toll-Free in Fairs and Warkets. 9 h. 6. 25. 1 pl. 8. cites 
2. Oo Tenant at Will of Ancient Demclne ſhall have vilene Fir. Ton, 

to be Toll-Free. 9 b. 6. 25. b. 6 


ingly. F. N, B. 28. (D) S. P. accordingly, and fo of Tenant for earn. . P. by ohute J. 2 
Le. 191. in pl. 240. cites 37 H 6. 27. by Moile. | bY the 


— 
—— — 


—ͤĩ ˙ )qQà—— 


(C. 2) What other Privileges they ſhall have beſides 
being toll-free. 


. Hoſe of Ancient Demeſne ſhall not ſue at the Sheriffs Tourns, and Tenante of 
they thall be excepred from Furies and Aſſſe. Br. Ancient Demeſae, — 
pl. 43. cites F. N. B. fol. 5166. ATE a. 
empt from 
the Leet, View of Frank-Pledpoe. and from Sheriffs Tourns. Br. Ancient Demeſne, pl. 49. cites the Re- 
giſter fol. 181. * F. N. B. 166. (F) 


2. Franktenants in Ancient Demeſne, and Tenants at Will, ſhall be Br. Tenant 
quit of Toll, Pontage, and the like, and the Lord alſo. Br. Ancient by 8 
Demeſne, pl. 43. cites F. N. B. fol. 128. 53 SCHSP. 


accordingylv. 
Br. Privilege, pl 56. S. P. accordingly. S. P. and ſo of Paſſage. F. N. B. 14. (E) and 229. 
(B)-—S. P. ard ſo of Murage. Arg. 2 Show. 75. in pl. 59. 


FW - 7 To the End theſe Tenants might apply. themſelves to their La- 59 2 
bours tor the Profit of the King, they had 11x Fiivileges. *1ft.Thar they |: 95 * 


Would not be impleaded tor any their Lands &c. our of the ſaid Manor, + F. N. 8. 


but have Juſtice adminiſtered ro them at their own Door by the little 14. (£) S.P. 


Writ of Right Cloſe directed to the Bailitts ot the King's Manors, or neſs they 
ig the Lord of the Manor, if it be in the Hands of a Subject, and 1 | 
7 were impleaded our of the ' Manor, they may abate the Writ. mon Law. 
tzaly,They cannot be impanelld to appear at Weftminfter or elſewhere in any — And 
other Court upon any Inqueſt or Trial ot any Cauſe. + 3aly, They are Ibid. inthe 
ite and quiet from all Toll in Fairs or Markets for all Things concerning 8 
Husbandry and Suſtenance. || qthly, And of Taxes and Tallages by Par- ſays, that is, 
lament, unleſs they be ſpecially named * 5thly, And of Contribution 19 if they have 
the'Fxpences of the Knights of the Parliament & c. f 6thly, It they be ſe- rot other 


Verally diſtrained tor other Services, they all, tor ſaving of Charges, 8 


May join in a Writ ot Monſtraverunt, albeit they be ſeveral Tenants. and cites 42 + 


Theſe Privileges remain ill, altho* the Manor be come to the Hands AM. 8, — 
of Subjefts, and altho' their Service ot the Plough is ior the moſt Parc 3 they 
altered and turned into Money, 4 Inſt. 269. er le 


of it in Perſonal Actions Br. Ancient Demeſre, pl. 42. 4 Inſt. 270. cap. 48 S. P. 8 87175 
+ Lee (8 F. N. 8. 14. (E) S. P. accordingly. „ F. N. B. 14. (E) s. 
P accordingly —— Thid' 228. (C) 8 H. accordingly. Br. Privilege, pl 56. 8. P. cues F. N. 6. 


FF N. 6. 14, (D) &c. Tr. Wris of Monftraverunt ——Ard they ſhall be acquitted from Amerce- 
mepts of rhe By, F. N. B. 14 (E) in the new Notes there (b) cites Clauſ. 12 Hf. 3 Memb. 14, aid 


fays (ce 32 E. 3. Monſtravcrunt o. 4d Rot. Parl. 6 E 3. No. 3. 


6 4 An- 
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Vent. 344. 4 1 D is no Exemption for ſerving the Office of = , 
tings Conſtable. 2 Show. 75. pl. 59. Trin. 31 Car. 2. B. R. the King v. Bert San 
and ſeems to | | 
W 


— —_— — > — 


io 
—_ 4 — 


D) In Reſpe& of the Per/or. 


Firth. Toll, 1. FF a Lotd be a Tendnt and lives in Anctent Demeſne | 
14 be diſcharged for all his Douſhold, having Regard to £7 be ſalt 


8 5 2 | tity of his Tenement. 9 P. 6. 25. b. 
not appear. 
(E) In wwhat Actions and Suits it will be a good Plea. 
Br. Ancient 1. HERE by Recovery in the Action the Land will be Frank 
Demoſbe, = Fee, Ancient Demeſne isa gooo Plea, 3 . 6 35. 
and the 8. P. ſeems admitted by Babbington J. Ibid. pl. 37 ciresS. C. and S. P. ſeems 
admitted. See pl. 18. | 


Br. greient 2. Jn Real Actions Ancient Demeſne is a good lea. 5 H. 6. x. 


ſne F 
pl. 21. cites 8. C. the Tenant pleaded that the Land was Ancient Demeſne, and pleadable in the Cour: 
there by Petit Writ of Right Cloſe &c. and demanded Judgment if the Court would take Conuſance. 


——4 Inſt. 2570. cap. 58. S. P. accordingly.——It was agreed, that no Freehold held in Ancient De- 
meſne, could be recovered in the Court of the King, and that tho' the Freehold were not to be reco- 
vered by the Action, yet if the Poſſeſſion evas to be recovered by the Aim brought in the King's Court, 
Ancient Demeſne is a good Plea. 47 Hill. 10 Jac. in pl. 53 2 And. 178. pl. 101. Bill. 43 Eliz, 
S. P. accordingly, and therefore it was held a good Plea in Eje&tment, Smith v. Arden. In all 


Real Actions it is a good Plea. 4 Inſt. 200. cap. 58. 


— An- In a Writ of Ward of Land, Ancient Demeſne is a Noo) 
C . | HINT 3. Gif: 2k | 

meſne, pl. iy Ed. or 4 1 | 
10. Cites 46 E. 3. 1. S. P. accordingly.—S. P. Hob. 47. in pl. 54. accordingly, and cites 46 E z. r. 
Br. Ancient Demeſne, pl. 7. cites 46 E. 3. 1. S. P. accordingly. —5 Rep. 105. a. S. C & 


S. P. cited accordingly, per Cur. 


Br. An- 4. In g writ of Meſne isa good Plea, becauſe the Tenancy may 

cient De. come in Debate in this Mrit. 21 Ed, 3. 10. f 28 Ed. 3. 95. ad: 

meine» p'- Judged. | 

SCESP. 

accordingly, per tot. Cur.— 4 Inft. z70. cap. 58. S. P.——8. C. cited accordingly, per Cur. 5 Rep, 
. ___ .- + Fitzb, Meſne, — 17. cites 8. C. & S. P. according ly. Fitzh. Ancient 


103. 4 | 
Demeſne, pl. 26. cites S. C- 


* Br, An- 5. In Replevin Ancient Demeſne is a good lea, becauſe by In 
cientDe- tendment the Freehold will come in Debate. 4 Þ.,5. 19. *7Þ. 
26. cies 6. 34 b. 21 ED, 3. 10. 51. 29 Ed. 3. 9. 3e Ed. 3. 12. b. adjiidg- 
8. C. but ed contra. +17 Ed. 3. 52. 75. till the Realty comes in Debate, 
5. F. does becauſe he may traverie the Tauing. 


ns _ + Fitzh. Ancienr Demeſhe, pl. 14. cites 8 8.8 . ———Br. Ancien De- 
meſne, pl. 4. cites 40 E. 3. 4. S. P. agreed accordingly. Godd. 63. pl. 76. cites S. C. agreed 
fer Cav. to be a good Plea. Ibid. pl- 7. S. P. ſaid * accordingly, and — E. 3. 1.—4 Inft- 
„ „ ws: | 336- 


W 
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778. 8 7. — Bult. 208. Hill 8 Jac. B. R. in a Nota ſivs ir was agreed by the whole Court, and 
a ſois the Book of 10 H. J. 14.———Ov. 24. Paſch. 36 Eliz. C. 8. Ee Caſe, S. P. accord- 
ingly oviter, and cites 40 E. 3. 4. 


6. In a Writ of Account againſt a Bailiff of a Manor, Ancient De- Fr. Ancicar 
Demeſne, 


meſne of a Panor is a good lea. 8 Þ. 6. 34. grep 


C. but S. P. does not appear — —Tbid, vl; -,cites S8. C. but S. P. does not appear there, 
Br. Ancient Demeſne, pl. 7. cites 46 E. 3. 1. S. P. accordirgly— —14 H. 8. 5. a. cites C. b. as ad- 
in 46 E. 3. 2. becauſe it is of the Profits of the Lara, which is Ancient Demeſne; which 
vill follow the Nature of the Land itſelt. 4 Inſt. 270. 8. .. —8. C. cited accordit gly, per 
Cur. 5 Rep. 105. a.——8. P. Hob. 47. in pl. 53. 


7. In an Aſſiſe Ancient Demeſne is a good Jlea. 7 DÞ.6. 35. b. Br. Arcicar 


| Demeſne, 

pl. 20. cites 8. C. but S. P. does not appear. In Aſſiſe of Nert i ſui ns ent of Land in Ancient Demeſne 
and Land Guildable, there Ancient Demeſne is no Plea. Br. Ancient Demeine, pl. 3. cites 20 H. 6. 33. 
— —-And it Aſhſe be brought, and the Lord of Ancient Demeſne be named, there Ancient Demeſne is no 
Plea ; for no Ancient Pemeſne can be in the Hands of the Lord Ibid. 

In Aſfiſe for a Rent, Ancient Demeſne of the Land is a good Plea, becauſe that Court has Authority 
to lea of the Land out of which the Rent iſſues, and chercfore a fortiori, of the Rent; Arg. 
D. 8. a. Trin. 28 H. 8. in pl. 14. 


8. In a Writ of Account againſt a Guardian in Socage Ancient De- Br. Ancient 
meine is a good lea, becauſe the Tenancy may come in Debate, „ro 
tor the Defendant may ſay, that the Lano 1s held by Bnighrs-Ser- C 
- vice, 21 ED, 3. 10. adzudged. Accordingly, 
——— 5 Rep. 105. a. S. P. accordingly, per Cur. — And ſo [generally, as it he Kare 
of Account, where by common Intendment the Realty ſhall come in Qucſtion. 4 Init. 270. Cap. 38. 


9. In a Writ of Admeaſurement of Paſture Ancient Demeſne is a Br. Ancient 
good lea, for tho no Land be demanded, yet by this the Com⸗ e 
mm * admeaſured, and by this the Land wil be Frank⸗Fee. C 
5 + Vs 34- , S. P. by 


| F | 5 . Cottington, 
for by the Judgment the Land will be Frank- ſee.—Ibid pl. 37. cites S. C. & S. P. by Cottington. 


10 Ina Particion between Tenants in Common Ancient Demelne $. b. and 


ta a good Plea, for tho this voes not demand Land directly, yer 5 C. cited, 
upon the Matter he demands it a latere, and lo the Recovery in tus ker, fn 


Aion wiil make it Frank-Fee. Tr. 12 Jac, B. verween Grace and according 
Grace, Per Curiam. | to this Caſe 


of Grace v. 

Grace, bnt becauſe ſeveral Diſcontinuances were found upon the Record, Judgment was 22 

the Demandant. . Raym. 249. Hul. 30 & 31 Car. 2 C. B. Pont v. Pont. 

111 1 | a a 5 
11. In Treſpaſs for trampling his Graſs, Ancient Demeſne is no Br. Anciem 

Plea, 8 ID. 6. 34 Demeſne, 


| | | pl. 3. cires 
$ C, bm 8. P. does not appear there. Thel Dig. 114. lib. 10. cap. 24. S. 4. cites 8. C & &. P. 
 Kcordingly. -S. P. and fo of cutting his Trees, Br. Ancient Demeſype, pl. 7 cites 46 E 3. 1— 8. P. 
by Worherton J. Cro E. 626. in pl. 29.— It is no Plea in Treſpaſs Quare Clauſum fregit; for by 
common Intendment the Title of the Freehold will not come in Debate 4 Inſt. 270. s | 
This Privilege does not extend to meer Perfonal Ations, as Debt upon a Leaſe, Treſpaſs, Quare Clauſunr 
it, and the like, in which by common Intendment the Title of the Freehold ſhall ut come in De- 


bre 
bak 8 


| 4 Inſt. 270. cap. 58. 


12 In a 42rit of Treipaſs Quare Columbare fregir, Columbas 
iaterfecit, Ancient Oemeine is no Plea. 47 Ed. 3. 22. B65. | 
13. In Treſpaſs contra Pacem, tho* the Realty comes in Debate, Hay «why 
© Ancient Oemelne is no lea, becauſe they cannot hold Plea it ne, e. 
cient Oemelne of a Plea contra Pacem. 17 ED, 3. 52- 15. e. 
S P. does pot clearly appear. — In Treſpaſs Vi & Armis, fo that the King is to have a pine, py is 
holden that Ancient Demeſac is no Plea ; by Warburton J. Cro. E. 326. in pl. 29. S. P. and ſo 


upon 
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upon the Statute 5 R. 2 tnoꝰ the Freehold comes in Debate, yet Ancient Deineſne is no Plea, ard ci 

46 E. z. 1. and 2 H. : 1-. and the Cauſe is, as one Book ſays, that the Iſſue is upon the Ne. 
the other Book ſays the Court of Ancient Demeſve has no Juriſtiction. Hob 47. i» pl. 53, — 5 8 _ 
as to the Stat, 5 K. 2 accordingly ; for no Land is to be recovered, but only Damages. br. Ancient 


Demeſne, pl. 36. cites 2 H. 7. 17. and ſays that 21 E. 4. is accordingly. 


14. Tn Detinue for a Charter of Feoffinent of certain Land which 


. 

- Fol. 323. ig Ancient Demeſne, and Count of a Bailment in a Town 

Ancient Demeſne, ret Ancient Oemeſne ſhall nat be any Pier 1 
Ed. 3. Jtinere North Title Ancient Dememe 22. 43 Ed. 3. An 


| cient Oemeſne 35. 
„Orig. is 15. In an Aſſiſe by Tenant by Statute-Merchanr, Antient Ocnmche 


(ge g = is no good lea, becauſe the Plaintiff does not demand the # rec: 
Chateux — hold, but [to hold the Lands as Chattle tor a certain Tine till 
The Words he hath Satisfaction. 2 Ed. 2. Ancient Demelne 24. 


in Fitzh. 

Execution, pl. 118. S. C. are (tanque que il avoit ſue ſes Chateux par le Statut.) ad ſays the Plaintiff 
had Judgment to recover his Seiſin and his Damages. —-2 Inſt. 397. cites S. P. Mich. 31 E. 1. Coram 
Rege Ebor. Ranulp. de Huntingfield's Caſe, In Aſſiſe brought by Terant by Elegit, Ancient De- 


meſne is a good Plea, Br. Ancient Demeſne, pl. 33. cites 22 Aſſ. 47. 
iſe for Tenant by Elegit ſhall not extend to giv» it in Ancient Demeſre, 
e 


Note that the Statute which gives A 
and therefore there does not lie Aſſiſe for Tenant by Elegir, tho' the Sheriff makes Execution there: 
for it appears elſewhere that the Sheriff cannot make Execution in Ancient Demeſne; for he cannot medal 
evith the Land, Br Parliament, pl. $1. cites 22 Aſſ. 45. And alſo Bro: ke fay:, it ſeems to him that 
there is another Reaſon that they cannot have it there, which is, becauſe ail ter Actions are by Writ of 
Right, and ſhall make Proteſtation of what Action he pleaſes, but this ſhall be only of an tion given at Com- 
mon Laco, and the Elegit and Aſſiſe for Tenant by Elegit is by Statute, with u hieh thoſe who had Co- 
nuſance of Pleas before the Statute, or the Sheriff in his Torn, Steward ia his Leet, or ſuch like, ſhall 
not meddle, unleſs the Statute gives them Authority by exvreſs Words in thoſe Courts. Nota hone 
Thjd.—— —5. C cited 5 Rep. 105. b. per Cur. accordingly, That where any Intereft in the Land ſhall 
be bound, or that the Realty ſhall come into Debate, it is reaſonable that thoſe in Ancient Demeſne 
who beſt know to try and determine them, ſhall have Conuſance thereof ———S, C. cited Hob. 48. and 
Hobart Ch. I. ſaid he was of Opinion, that tho an Aſſi ſe could not lie in the King's Court for one that 
has Execution by Elegit of Land in Ancient Demeſne, yer he miy have A Iiſe in the Court of the Na- 
nor by Wrir of Right-Cloſe, and Proteſtation ro ſue it in the Nature of an Aſſiſe, tho' the Aſſiſe in this 


Caſe be given by the Statutes. 


16. In a Juris Utrum of his free Alms, Ancient Demeſne is not 
any Plea, tor it cannot be Ancient Dememe and Frankalmoign, 
32 Ed. 1. Ancient Oemelne 39. _ 
Br. Ancient 19. In a Quare Impedic Ancient Demeſne is no [lea, becauſe. if it 
Demeſne, fl. chquld be granted there ſhould be a Failure ot Right, for there they 


| 2 * cannot grant a Writ to the Bithop. 7 D. 6. 35. b. 


cordingly by . : 
Hob. 48. cites 8. C. accordingly and for the ſame Reaſon, and adds that the Reaſon 


Babbingron —— e ame” Real 
thereof is, becauſe the Common Law, being as ancient as their Privilege is, may not endure, that by Pre- 


tence of Privileges, there be a Failure of original Right as that Caſe is. Bur of new Rights or Reme- 
dies brought in by Statutes (which are not preſumed to intend the Prejudice it is other iſe.) 


Waſte, was 18, So in an Action of Waſte, Ancient Demeſne is no Plea, br- 
bro . 4 cauſe in Ancient Demeſne cannot upon the Dittreſs returned a- 
2 r Ward a Writ to inquire of the Waſte according to the Statutc, for 
Life, and the Sheriff ought, by the Statute, to go in Perſon, which cannot 
the Tenant . be ſupplied by their Officer, and ſo there ſhould be a Failure cf Right 
1 and the Land ſhall not be Frank-Fee by a Judgment in this Action 
Ancient De. at the Common Law, becauſe he coulo not have it within Ancient 
meſne; and De meine. the D. 6. 35. M. 37 El. B. between Green and Baker, by 
the Opinion 3 Juſtices, Malmſiy doubting thereof, Contra 8 H. 6. 3 by all the 


of the whole füſtices. 


Court was, | | | | | 
that it is a good Plea to the ſuriſdiction, becauſe the Plaintiff ſhall recover the Place waſted. Br. An- 
cient Demeſne, pl. 37. cites 8. H. 6. 34. Br. Ibid. pl. 20. cites 8. C. ard 5H. 6. 35. | 


Action 
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Action of a ſte upon the Statute does not lie in Ancient Demeſne, and if it vas brought at the Common 
Law Ancient Demeſne is a good Plea ; for thoſe are not bound by the Statute. And ſo ſee thar Ancient 
Demeſne is not excepred in the Statute, and yet they are not bound by the Statute. Br. Parliament, pl. 
15; cites 8 H. 6. 34. 35.——Br. Parliament, pl. tot. cites 8. C. | 

Wafte lies by Writ of Right in Ancient Demeſne, and ſhall baue Proceſs at the Common Laav, viz. Diſtreſs 
infinite, Per Boef and Littleton guere inde; for Writ of Waſte was not at the Common Law, Br. 
Ancient Demeſne, pl. 40. cites 32 H. 6. 25. 

ſo Action of Waſte the Defendant made Defence, and pleaded to the Juriſdiftion of the Court, be- 
cue the Land was Ancient Demeſne, and the Defendant was ruled to plead over, becauſe it is but a 
Perſonal Action ; and per tot, Cur, except Walmſley, the Statute extends to Ancient Demeſne; and cites 
2 H. 7:17. and 21 E. 4. 3, that Ancient Demeſne is no good Plea in an Action on the Statute of Glou- 
cefter. Ow. 24. Paſch. 36 Eliz. C. B. Owen's Caſe. Hob. 47. in pl. 53. cites 7 & 8 H. 6. that a 
Writ of Waſte lies not in the King's Court, tho' it be of a Leaſe for Years; and ſays the Reaſon of the 
Caſe of an Action of Waſte 75 H. 6. 35 and 8 H. 6. 34. is, that if a new Action be given by Statute 
which lies in the King's Courts, and will not lie in Ancient Demeſne, yet if the Action meddles direct- 

with the Poſſeſſion, * ſhall rather loſe your Action than have it in the King's Court to the Preju- 
dice of the Privilege of Ancient Demeſne. 


ig. Action by Writ of Right, according to the Cuſtom of the Manor, can- 
hor be brought by the Tenant by Klegit. The Reaſon ſeems to be inaſmuch 
as the Elegit is given by the Statute of We/tm. 2. cap. 18. which is after 
the Cuſtom, which Statute is general, and yer does not bind Ancient 
Demeſne ; and ſo ſee ſeveral Statutes are which ate general, and do not 
except Ancient Demeſne, nor County Palatine, nor the Cinque Ports, and 
yet by the reaſonable Iatendment of the Statute thoſe ſhall not extend 
co them; and the Reaſon alſo is, that Men of thoſe Places do not come 
to the Parliament as Knights and Burgeſſes, and therefore it ſeems that 
Gſſavit does not lie in thoſe Places. Quære of Writ of Meſne with Fore- 
junger. Br. Parliament, pl. gg. cites 22 Aſſ. 45. 7 % 
20. Note, that Land which is Ancient Demeſne cannot be put in Execu- Lands in 
tion by the Sheriff. Br. Parliament, pl. 99. cites 22 All. 45. Ancient De- 


| meſne were 
adjudged tb be extendable upon a Statute-Staple or Statute- Merchant, Mo. 211. pl. 351. cites it ag 
about 25 Eliz B R. Martin v. Wilks. Ibid, cites 8. P. adjudged Hill. 11 Jac. C. B. Rot. 2541. 
Cox v. Barnesby.—— 5 Rep. 105. b. S. P. accordingly per Cur: obiter. 2 Inſt, 399. S. P. cites ; H. 
a 4 Inſt. 270. S. P. and that it is the ſame in Elegit, cites 2 E. 2. Execution 118. 15 E_2, 
id. 62. 8 E. 5. ibid. 36. 7 H. 4. 19. 19 H. 6. 64— —Brownl. 234. Hill. 10 Jac. Coke v. Barnſley, 
8 P. held accordingly, that it is extendable for Debt. —-Hob. 47. pl. 53. Cox v. Barnſly, S. C. ad- 


jalged accordingly. 
«4 # x4 . % 


21, Formedon in Deſcender is glven by the Statute, and yet Ancient 

Demeſne is a good Plea ; per Cokain J. But per Martin J. Thoſe of An- 

cient Demeſne cannot implead by Action given by the Statute ; for they are 

not Parties to the making of it, nor to the Election of Knights and Bur- 

efles, nor they do not contribute to the Expences of them, ſo that this 

Sion does not lie there, but they may have Action according to their 3&4. 
am; for London has no Action of Waſte. by the Statute; but note 
that they have Action of Waſte in their Huſtings by their Cuſtom. Br. 
Ancient Demeſne, pl. 20. cites ) H. 6. 35. and 8 H. 6. 34. 


Reber after Diſſeiſin or Writ of Waſte does not lie in Ancient Br. Angiet 
meide; for they cannot award. Writ to the Sheriff to inquire of Waſte, Demeſne, 


be Sheriff nor Coroner cannot there inquire of the Rediſſeiſin or Alter- , 8 


uſe . Waſte, pl. 141. cites * 23 [32] H. 6. 25. per Boet and according Yo. 


| 1 | | Editions of 
Sjooke are miſprinted (23) for (32;) beſides there is no ſuch Year as 23 in the Year-Book — 4. Inft, 
259.8: P. accordingly, as to Rediſſeiſin, becauſe the Proceedings therein is by the Sratures. appointed to 


made by the Sheriff Aſſumptis ſecum Coronatoribus Comitatus &c. and in Antient Demeſoe there 


e e.Coxoners; but otherwite it is io an Action of Waste. 


23. In Ejedtment the Defendant pleaded Ancient Demeſne. It was Ob- 2 And. 18. 


| ; 5 a 1 . J. 101. 
cied-on Demurrer that this Action is in Nature of Treſpaſs, and ſo the pe 5 


Plea not good; but adjudged that the Plea is good in Ejectment, be- den & C. 
* 6 H cauſe 
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—_ 2 cauſe by common Intendment the Right and Title of the Land wy 
le come in Queſtion, and in this Action che Plaintiff ſhall recover the Pol. 


, 


226 11 | — ſeſſion of the Land, and hiaxe Execution by Hab. Fac. Poſſeſſionem. ; 
S. C. and Rep. 105. a. Hill. 43 Eliz. C. B. Alden's Cafe. , 


Walmſley | | 
and Kingſmill held it a good Plea, becauſe it touches the Realty ; bur Warburton e contra, becauſe the 
Action is merely perſonal. Anderſon was abſent, and afterwards the Demurrer was waived, and the 
Defendant pleaded the General Ifſue.——S. C. cited per Cur. Hob. 47. in pl. 53.—-5. C cited 2 Roll 
Rep. 191.8 P. #Inft. 270.8. F. by 2 Juſtices accordingly, and agreed to by the whole Court 
Bulli 109. Hill. 8 Jac. in a Nota there. —8. P agreed per tot. Cur, but otherwiſe after Imparlance. 

r. B. R Anon. Ancient Demeſne is a good Plea in Ejectment; per Cur, Comb. 


Het. 177. Trin. 7 
40: Mich, 2 Jac. 2. B. R. Anon. 


And pe A Man may ſue a Writ of Warrantia Chartæ at the Common Law 


Skipwith, for a Warranty made of Lands in Ancient Demeſne. F. N. B. 135. (K) 


the Tenant 
ſhall have Warranty againſt the Lord in the Lord's own Court. F. N. B. 135. (K) in the new Notes 


there (b) cites 16 E 3. Cauſe a Remover 15. Reg. 12. 30 E. 3. 13. 


— —— 


— 
- 


N R. 25. In Ejectment the Defendant pleaded that it is Parcel of ſuch a Ma- 
Defendant nor, which is Ancient Demeſne &c. The Plaintiff replied that the Tene- 
cannot plead ments mention'd are fv mw at Cummos Law, abſque hoc that thoſe Tene- 
Antient De- ments are Parcel de Antiquo Dominico. Demurrer to it, and [udgment 
meſne with- for the Defendant. Per Cur. The Traverſe is ill; you thould have 7r4- 
% Co i verſed that the Manor was Antient Demeſne, and that ſhall be try'd by 
that Purpoſe, Domeſday Book; or elſe you ſhould have traverſed that thoſe Tenements 

were held of that Manor, Show. 271. Trin. 2 W. & M. Hopkins v. 


E. Pace. | 


(F) By Matter ſubſequent. 


* Firth. An- 1. IN Treſpaſs, if upon pleading the Freehold comes in Debate, 
— 1 Ancient Demeſne is a good Plea. * 46 Ed. 3. 1. b. Con⸗ 
10. cires tt f 7 h. 6. 35. b. becauſe then the will lole his Fine. Con. 
S. C. asto tra+ 17 Ed. 3. 52. becauſe the Court there cannot hold Plea of 
Treſpas, ay Action || contra Pacem. 

wig @, the Freehold's coming in Debate. . Br. Ancient Demeſne, pl. 20. cites 8. C 
but S. P. does not appear there. + Fitzh. Ancient Demeſne, pl. 14. cites S. C. but S. P. 


does not appear there See (E) pl. 13. and the Notes there. 
It is no Plea in an Action of Treſpaſs where the Frechold is to be recovered or brought in Queſtion, 


by Hobart and Winch. Brownl. 234. Hill. 10 Jac. in Caſe of Coke v. Barnſley. 


Fitch An. 2. In Treſpaſs for trampling his Graſs, if the Detendanc juſtiſies 
cient De. by Force of a Common, amd (0 he did it fine Injurta, Ancient De⸗ 
N © meſne 18 no Plea, becauſe the Concluſion hath made the Iſſue upon 
S.C but the Perfonalty, not upon the Common which touches the Freehold. 
nothing . 46 Ed. 3. 2. PE WP. 
mentioned there. Br. Ancient Demeſne, pl. 7. gites S. C. but nothing of Common is mentioned 
there. —Hob. 47. pl. 53- it was urged per Cur, Ht in Treſpaſs Vi & Armis, or upon the Statute 
5 R. 2. tho' the Freehold comes in Debs "tx Ancient Demeſne is no Plea, and cites 46 E. 3. I. and 
2 H. J. 17. and that the Reaſons, as one fays, that the Iſſue is upon the Wrong, and that the other 
Book ſays, the Court of Ancient Demeſne has no Juriſdiction. Abt OR 


Wu 
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Vu Perſon may 7% it. Who in reſpect of his 
bp - Eſtate. | 


1. A Leſſee tor Years Cannot plead Ancient Demeſne. 41 Ed. 3. None ſhall 
| 22, b. plead An- 
0 - cient De- 

meſne but the Tenant of the Frankrenement, and not a Leſſce for Yeats. - Fitzh. Ancient Demeſne, 
9. cites 8. C.— — Br. Ancient Demeſne, pl. 6. cites S. C. but I do not obſerve 8 P. there. 
None ſhall plead Ancient Demeſne but the Tenant, and not the Diſſeiſor, or the like. Br. Ancient 

Demeſne, pl 6. cites 4 E. 3. 22.——Br. Ancient Demeſne, pl. 17. ſays, it ſeems that none ſhall plead 

it but the Tenant, and cites 21 E. 3. 25.— Ibid. pl. 46. cites 21 Aſſ. 2. | 5 
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2. The Lord in an Action againſt him, cannot plead Ancient De⸗ picrh. An- 
meine, for it is Frank⸗ ee in his Hands. 41 ED, 3. 22. 1 Ed. con De- 

3. 14. * cies 1 
& S. P. for there it is to defeat the Eſtate and make it Ancient Demeſne again, and he cannot have 
Writ of Diſceit to make it Ancient Demeſne again where he himſelf is Tenant or Party. — Br An- 
cient Demeſne, pl. 6. cites S. C. & S. P. Ibid. pl. 3. cites 20 H. 6. 33. S. P. accordingly. 
The Demeſne Lands of a Manor, and the Manor itſelf, which is called Ancient Demeſne, is plead- 
able at Common Law, and in the Common Pleas. F. N. B. 11. (M) | | 
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3. So in an Action againſt the Lord and others, the Lord cannot pr. Ancient 
plead it, nor the others, becauſe they are joined with him. 41 Ed. Demewe, 


I. 6. cites 
RS | B.. 
Fitrh. Ancient Demeſne, pl. 9. cites S. C. 


Tf the Lord brings an Action againſt the Tenant, Ancient De- Br. An- 
meine is no Plea, for the Action is brought to defeat the Eftate D 
the Tenant, and to make it Frank⸗fee. 41 Ed. 3. 22. b. Muzre, 5 ies & C. 
for if the Tenant bars the Demandant by Jud ment, peradventure & S.P. ac- 
2 oy make the Land Frank-fee, which ſhall not be againſt the 97 Bal 
0. 


the Tenant, altho the Lord agrees thereto. 1 Ed. 3. 14. „ TE I 
Ancient Demeſne, pl. 9. cites S8. C. & S. P. accordingly, 


P 1 
(H) At what Time it may be pleaded. 1 1 
ns Fol. 324. 
1. the Grand Cape returned Plaintiff releaſed the Default, i Os: 2 
1 Inctent Demelne ts a good Plea. 8 P. 6. 1 die ge 
Ae Cape releaſed the Default, and counted againſt the Tenant, and he came and defended 
the Tort and Force, and demanded Judgment if the Court would take Conuſance; for he ſaid, that 


the Land is held of one J. as of the Manor of B. which is Ancient Demeſne, and the Land pleadable 
in the 2 there by Petit Writ of Right Cloſe Time out of Mind. Br. Ancient Demeſne, pl. 21. 


* $ : 
py 1 * 544 o "=" 4 + 2 « 4 2 
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Shertff, che De⸗ 
22 


We In a Replevin alter Deliverance made by the v1 

endant in Banco may plead, that the Place where 4c. is Ancient 
ene cc. 30 Ed. 3. 12. b. adjudged. — , LY 

In Formedon the Tenant was not allowed to plead Ancient De- But in 7 


* * ü 0 . 1 . 
meme after the View. Fitzh. Ancient Demeſne, pl. 12. cites Hill, N 
the Tenart 
ſeid, that t.c Land is held of the Manor of D. which is Ancient Demeſne, and pleadabl: &. Judg- 
| | ment 
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ment if the Court will take Conuſance, and there it was agreed that he may plead this Plea aſter the 


Viech; for it is a Plea which comes upon the Vie; atid lo ſee a Pica tothe ſuriſuiction after the View 
Br. Ancient Deme ine, pl. 10. cites 30 E. 3. 9. : 


The Prayee in Aid ſhall not plead Ancient Demeſne, becauſe the 
Tenant has affirmed the Juriſdiction before by che Ad. Praper. Br. An. 


cient Demeſne, pl. 15. cites 11 H. 4 85. 
Br. Fines, 5. Fine by Tenant in Tail was reverſed by Writ of Diſceit. The Iu; 


pl. 47. cites jy Jail is remitted, and ſhall avoid all Eftates made by him; for rheine 

21 E. 3. 20. jj void between the Parties, but he muſt ſue a Sc. Fa againſt any that has 

a Freehold. Cro. E. 471. [bis] pl. 33. Paſch. 38 Eliz. B. R. Cary v. Dancy. 

S F. in E- 6. It is a good Plea in Ejectment, but not after Im parlance, agreed 
ctment, by all. Her. 177. Trin. 7 Car. C. B. Anon. 


ut the 
Court doubted if good, becauſe ſuch Lands are not implzadable at the Common Law, and thergc fog t 


came timely enoug' when ne bad not pleaded any other Plea ; ſed Curia adviſare vult. Cry (. 9. 1. 
8. Paſch. 1 Car. C. B. Marſhalss Caſe. Palm, 406. Marſhall v. Allen, S. C. cites it 45 au) en 
Trin. 4 Jac. Clarke v. L.ampton, that Ancient Demefne was no good Plea after Imparlance : dur 
in the principal Cale Doderidge held, that tho“ in other Caſes a Plea to the juriſdiction is not pood af. 
rer Imparlance, 45 it is otherwiſe in Ancient Demeſne, becau'e if Judgment be given in 6. K. te 
Lord will reverſe it by Diſceit, and the Judgment will be voidable; an Jones ſaid that thi; emed a 
rea ſonable Opinion Lat. 83. S. C. and ſeems taken from Palm. D. 210. b. pl. 20. cites S. (. 


(J What Act or Thing will make it Frank-ſes. 


Shewinga 1. COPE Books are, generally, that a Fine levied in che King's 
. 0 Court will make it Frank fee. F. N. 13. C. 7 h. 4.3. b. 25. 
King's Court of the ſame Land, is a good Cauſe to prove the Lands to be Frank- fee. F. N. B. 1 ;. (C) 
And therefore] a Recovery in the Court of Ancient Demeſne of Lands which were mide Frank- 
fee before by a Fine levied at Common Law was falſified for this Cauſe - Br. Ancient Demeſne, pl. 
12. cites 7 H. 4. 3. And tho” the King be Lord of ſuch Manor, yet ſuch Fine will make it Frank- 
fee, and he ſhall be put to his Writ of Diſceic as well as a common Perſon. Br. Ancient D2melne, pl. 
13. cites 7 H. 4. 29.— — If a Fine and Recovery be levied or ſuffered thereof in C. B. this makes 
the Land Frank-tce ſo long as they ſtand in Force. 4 Inſt. 269, 270. cap. 58. 

If a Fine be levied by the Tenant of Ancient Demeſne, the Nature of the Tenancy was changed for the 
Time, and the Lord had loſt his 893 for the Time the Fine ſtood in Force unrepealed ; but 
yet every other who is to demand by Title Paramount ſhall have Action in Ancient Demeſne. Firzh. 
Cauſe de Remover Plea, pl. 10. cites Mich 50 E. 3. 24. per Kirton.—— Such Tenant ſhall not have 
the Privilege till the Fine be reverſed; per Clench; Quad fuit conceſſum. 2 Le. 192. Trin. 28 Elis. 


in pl. 240. 
1 ER 1 . = * 
S if one 2. A Fine with a Grant and Render to the Tenant without Ex- 


. ale pleas ecution Will make it Frank fee. 40 ED, 3. 4. b. 
| ſhall be compelled to anſwer to it. Br. Ancient Demeſne, pl. 4. cites 8. C — Firzh. Ancient De- 


meſne, pl. 8. cites S. C. & S. P. accordingly — F. N. B. 13. (C) in the new Notes there (a) at 
Fag. 28. of that ne w Edition, Cites 8. C. [but miſprinted 40.] and 5. P. per Thorp and Thirn. 


| of nenen, 4: 12 » % retort neck Ri 
If a Fine g. Sog Fine upon a Releaſe with Warranty to the Tenant, will 
Pere ne Make it Frank-fee, becaule'ye ts eſfopped” to lay it ts Ancient De- 
4+ Droit and Helme agatnit the Fine, in Which be affirms the Jurisdiction of the 
Relegſe, Court in which it is levied, 21 ED, 3. 25. adjudged... _ 

ereby there ß „e 
is no Tran mutation of the Poſſeſſion, nor is the Tenancy altered as to the Lord & (or any Stranger 
to the Fine) cites 40 E. 3. 4. per Candiſh, but Belk. contra, cites 18 E. 2. Ancient Demeſne 37. but as to 
the Parties themſelves, the Tenancy is ghenges by way of Eſtoppel, per Wilby ; and ſo it was adjudged; 
for if ſuch Conuſor brings an Aſſiſe againſt the Conuſee, or e converſo, no Exception of Ancient De- 
meſue lies. 21 E. 3 25. F. N. B. 13. (C) in the new Notes there (a) © . po 


ä 


Ancient Demeſne. 
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— —— . —. 
And therefore if the Lord be a Party, by ſuch Fine the Tenancy is changed, and alſo he ſhall never 
Save a Writ of DPiſceit. F. N B. 13. (C) in the new Notes there (a) cites 30 E. 3. 13. b. or 17. 


per Green. 


4 A Recovery at the Common Law in an Aſſiſe will make it Frank Br. Ancie nt 


Fee. e 4 66 Demeſn, pl 
but I do nor obſerve 8. P there, 


es 


Shewing a Recovery had in the King's Court in a Præcipe 
quod reddar c. is a good Cauſe to prove the Lands to be Frank Fee. F. N. B. 13. (C) By a 
ecoyery of Lind at Common Law it becomes Frank: Fee for ever; but a Recovery againſt the Te- 
ant is reverſible by the Lord by Writ of Diſceit; and ſuch a Recovery makes it only Frank-Fee 


Quouſzue it continues unreverſed ; but where it is reverſed it becomes Ancient Demeſne again, 1 Salk. | 


57. pl. 2. Hill. 12 W. 3 b. R. Hunt v. Burne. 
5. So Fine upon a Releaſe without Warranty will make it Frank Firzb. An- 
Fee. Dilbitatur 49 Ed. 3. 4. b. e 


8. cites 5. C. accordingly, Br. Ancient Demeſne, pl. 4. cites S. C. and S. P. accordingly, and that 
it is the ſame it it be upon Render. | 


6. If the Tenant levics a Fine in a Writ of Warranty of Charters, 
this does not make the Land Frank-Fee, becaule the Land does not 
pals by this. 2l ED. 3. 32. b. — ; . 

7. If the Tenant levies a Fine of this without any original Writ, 
yet this will matze the Land Frank-Fee till it be reverſed, for this ts 
not void, but only voidable. 26 . 8. Alliſe 13. adjudged. 

8. Tf a Manor of Ancient Demeſne comes to the King, and he aliens He. Ae 
the Manor to another, the Teneinents held of the Manor continue Demewme, pl. 
Ancient Demeine as they were betore, for the Ging paſſes only the 32. cites S. C. 
1 1 them, but the Oemelnes are Frank-Fee, 21 Ed. z. 56. ccordingly. 
* 21 All. pl. 13. | 
9. If the Land comes to the King this makes it Frank Fee. 17 Firzh. An- 
ED. 3. 52. 75. b. 21 Ed. 3. 46. b. | _ 5K 
Contra 18 Ed. 3. 19. 21 Ed. 3. 56. f 21 All. pl. 13. adjudged, gie“ 


| ; "0 accordingly. 
1 Br. Ancient Demeſne, pl. 32. cites S. C. and S. P. accordingly, that the Land of the Tenants BY 
ing into-the Hands of the King or of the Lord, does not change the Nature of it if he does not make 


Feoffment thereof. 


10. If the Land which is Ancient Demeſne comes to the Ring, Br. Ancient 
this makes the Land Frank-Fee, and it che King leaſes ic tor Life, Demeſae, pl. 


yet it will be Frank Fee. 11 H. 4. 86. a, b. NV EY 
| | | M CE OT: Yrdingly. 
11. So if he grants it over in Fee. rendring Rent, or without Vent, 2 Fitah. An- 


it will be Frank-Fee. * 17 Ed. 3. 52. 75. b. 21 Ed. 3. 46. b. 56. f 21 cient De- 


ad vo. meſne, pl. 
All. pl. 13. adjudged. | e 
. a ; | | | A . 8. F 
ſeems admitted. Br. Ancient Demeſae, pl. 32. cites S. C. but 8, P. does not appear, g ; 


12. If the Lord infeoffs another of the Tenaney, this makes the * Br. n 
Land Frank⸗Fee, becauſe the Services are extingtuched perpetually, Hemeſte, pl. 


6. cites S. C. 


* . 3. . + 6. 7. 8. Ed. 10 o D. | 
41 Ed. 3.2 b. + 58 Ed. 3. 10. 3 Þ 47. 18 3.19. 3 GD. and S. P. b 
3.12. b. aumitted. 19 B. 2. Ancient Demeltne 41. Curia. elke 
e e A 1 . | * Fitzh. An- 
"tient Demeſne, pl. 9. cites S. C. and S. P. by Belke f Fitzh. Ancient Demeſiie, pl, 12. cites 


50 E 3. but is a D. P. Br. Ancient Demeſne, pl. 10. cites S. C. The Tenant pleaded that the 
enements in Demand are dot held of the Manor and ſo Frank-Fee. Sidenham ſaid this may be true, 
and yet the Land may be Ancient Demeſne, as by*Feoffment before the Statute, or by Gift in Tail after the 
- Statute the Donee or 'Feoffee held of the Donor or Feoffor, and yet the Land is Ancient Deme ſne ; 
for it is held of the Manor by a Meſne tho" it be not held immediately; but Clopton e contra, and that 
when the Lord cannot call them to his Court the Ancient Demeſne is gone. Br. Ancient Demecſce, pl. 10. 
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| i Fitzh, Ancient Demeſne, pl. 1. cites S. C. but $ P. does not appear. ——Þr. Ancient Demeſye 
Cites 8. C. but S. P. does nut appear. | , 


Eirzh. A- 13. So if he leaſes for Life without Deed. 50 Ed. 3. 24. b. 


vowry, pl: | I . 
59. eites Hill. 49 E. 3 S. C. And Br. Ancient Demeſne, pl. 11. cites 50 E z. 24 S. C. but ] do nat ob- 


ſerve any thing of its being (without Deed) in either of thoſe Bock. Fitzh. Cauſe de Remover 
Plea, pl. 10. cites 8. C. and S. P. 


8 An- 14. So if the Lord releaſes to the Tenant all his Right in the Te. 
meſve, pl. 12, nancy, this makes the Land Franz mee. 49 Cd. 3. 7. b. 50 Ed. 
Cites Hill. 0. 

o E. z. but 
$ P. does not appear there. Br. Ancient Demeſne, pl. 10. cites 55 E. 3. 9. S. C. and S. P. accordingly 
by Clopton, and agreed by Treſilian. | 


The Caſe 15. So if the Lord confirms to him to hold by certain Services at 


Recordare the Common Law, this makes the Land Frank Fee. 49 Ed. z. . 
wa ſued by | ; b 
Th. B. # ve. b. Ancient Oemeine 59. 
move the | 
Parol out of Ancient Demeſne by Charter of the Lord, which will'd, That cu ere the ſaid Th. P. beld of him 
two Houſes and five Rodd of Land in I. in Ancient Demeſne according to the Cuſtom of. the Manor, ts 
Lord by Deed of Dedi & Cincefſi && Confirmavi Terras Pradictas to the ſaid Th. B. in Fee, & Dried banc ha- 
beat libertatem quod ipſe & hæred ſui haveant & teneant pred Premijla de ſe & Flered' ſuis per Seryic 7 8. 
fro omnibus Serviciis, Auxiliis, Finibus, Tallag* Mercat' & omnibus aliis Seculzribus demandis ad Commu— 
nem Legem with Warranty to him and his Heirs to bold as at Common Law, and bore Date Anno 45 
E. 3. and the other ſaid that he is a Stranger to this Deed made between the Lord and Tenant, and therefore 
be is not bound by it, and ſaid that the land was Ancient Demeſne &c, & non allocatur, but was compelled to 
anſwer by Award, and then he ſaid that this Land was made to the Seiſin of the Tenant, he then bein 
ſeiſed, and ſo it is only a Confirmation, and yet per Belk. this makes the Land Frank- Fee and plead- 
able at the Common Law. Brooke ſays, and ſo ſee that a Lord may alter the Tenure by his Gonfirmatun 
but not the Eftate of the Tenant, and by him if the Title of the Demandant be elder than the Confir- 
mation, he ſhall ſue in Ancient Demeſne, and it he recovers, the Land ſhall be Ancient Demeſne as at 
firſt; for the Poſſeſſion, upon which the Confirmation is made, is deftroy'd, & adjornatur. Br. Ancient 
Demeſne, pl. 8, cites 49 E 1 Br. Confirmation, pl. 5. cites 8. C. Fitzh. Avowry, pl. 59. 
cites Hill. 49 E. 3. S. C. and S. P. accordingly. S. P. tho' the Eſtate of the Ten ant be not changed, 
nor any Tranſmutation of Poſſeſſion for the Tenant, yet the Quality of his Eſtate is changed, and ſhall 
never afterwards be impleaded by a Petit Writ ot Droit-Cloſe, and the Land by the Confirmation is 
diſcharged of the Cuſtoms of the Manor. 9 Rep. 140 a. in Beaumont's Caſe cites 49 E. 3. 7. a. b. 


SAL?) 16. Tf the Lord grants the Services of a Tenant of a Manor in An⸗ 
8 cient Demeſne, and the Tenant attorns, this makes the Tenancy to 
aa N be Frank-Fee, * 50 ED, 3. 10. 30 ED, 3. 13. 


cient De- 
meſne, pl. 12. cites 50. E. 3. but S. P. does not appear. — Br. Ancient Demeſne, pl. 10. cites S. C 


and S. P. by Treſilian; for his Seigniory is determined.—4 Iuſt. 270. cap. 58. S. P. 


Br. Ancient 17 It the Lord diſſeiſes the Tenant, this makes the Land Frank- 
Down, Fee againit him as long as it is in his Hands. 20 Den. 6. 33. 
ut 8. P. 1 F. , 12 E. + 41 All. 7. | | t 


does not | 
tF.N.B.12 (E) + Br. Ancient Demeſne, pl. 34. cites S. C. but S. P. ex- 


clearly appear. ) ] 
actly does not appear. Firzh. Ancient Demeſne, pl. 18. cites S. C. and 8. P. But if the Tenant 


recobers againſt the Lord before Feaffment, this makes it Ancient Demeſne again. Br. Ancient Demeſne, 
I. 6. cites 41 E 3 22.—— Br. Ancient Demeine, pl. 10. Cites 50 E. 4. 9. S. P. If the Lord diſſeiſes 
bis Tenant and makes a Feoffment, and the Tenant recovers or re- enters, yet the Land is Frank-Fce ; 


for the Scigniory is gone. Br. Ancient Demeſne, pl 10. Cites 50 E. 3. 9. 


* Br. An- 18, But this ſhall not bind the Tenant but at his Ele&ion ; for he 
| om may have a Writ of Right-Clole againſt him if he will. F. N. 12 
34 cites (E.] 30 ED. 3. 13. * 41 All. 7. | 


S. C&S FP. | 


as to the Election of the Tenant, but no mention of a Dillifa of the Tent by the Lord. g 
1122, 
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Ancient Demeſne. 


— 


Fun h. Ancient Demeſne, pl. 18. cites S. C. & S. P. per Wiche accordingly ; but that it is e contra if the 
Lord be difleiſzd by the Tenant. —Fitzh. Ancient Demeſne, pl. 9. cl E. 3. 22. 8 P. by -» "ay 


* 
—— 


10. That which comes to be Parcel of the Demeſnes of the Manoli birab. An- 
is Frank-fee ; tor if the Lord be diſleiſed thereof he ought to have an gag. " 


Alliſe at Common Law. 41 All. 7. adjudged, 16, c 
8. C. & 8. P. Br. Arcient Demeſne, pl. 34. cites S. C. & S. P. accordingly. ö 


20. If the Lord infeofts another of the Tenancy, ſaving the An- 
cient Services, this makes the Land Frank-fee ; for he cannot hold it 
by the Anctent Services. 19 K. 2. Ancient Oemelne 41. 

21. If a lea be removed into Bank out of an Ancient Demeſne 
Court, becauſe the Lord will nor ſuffer Right to be done there, this 
— 4 the Land Frank tee always, 11 Ed. z. Cauſe de Remover, 

Ned 21. | 


22. If the Lord acknowledges a Fine in a Monſtraverunt, and hy Fitzh. An- 
- this abridges the Services of the 'Fenant, this makes the Land Frank: cient De- 


| | 15 | meſne, pl. 
fre, 30 Ed. 3. 13. b. 30. = | 
" © 4 EN 3 8 §. C. & S. P. 
by Fiſh. A Releaſe was made by Fine by the Lord to the Tenant of the Land, in E. 24's Time, 


De omnibus Servitiis & Cnſuetudinibus ſalvis Servitiis injra ſcriptis, (vix.])] pro Una Virgata Terra 2 5. Rent 
Ha. Cur, & Relevic, and the Releaſe was De Uno Meſuagio & Una Virgata Terrz. The Cuſtom of An- 
cient Demeſne is e#tine by the Releaſe, but the Rent, Suit of Court, and Relief remain by the Saving, 
as the 1 of the Ancient Seigniory. Adjudged. Mo. 143. pl. 285. Mich. 25 & 26 Eliz. Grit: 
fiih v. Clerk. 


23. Tf the Lord by Deed confirms to the Tenant, to hold freely by Fitzh. An- 
the Services belore due, this makes the Land Frank-free. zo Ed. Cent De- 


ſne, pl. 
3, 13+ % cles. C. 
: | | 1 accordingly. 
24. [So] If the Lord confirms to the Tenant to hold freely by Fitzh. An- 
certain Services tor all Services, this makes the Land Frank-fee, be- Cent De- 


cauſe the Ancient Cuſtoms are changed, and he ſhall hold according z cher 
to the Deed, Oubitatur 30 ED, 3. 12. b. C & 
Ig» 8. P. — See pl. 25. the S. P. 


23, Jf the Lord by Deed conſirms ta the Tenant to hold by cer- Bl. Ancienr 
tain Services for all Services, this will make the Land Frank kee, Nencfoc, 
becauſe he is now to hold according to the Oced. 21 Ed. 3 32. b. „ . ae 

26. [So] If the Lord confirms to the Tenant to hold by leſs Ser- Plea was re- 
vices, this will make the Land Frank ee. 21 Ed. z. Caule de Re- moved our 
mover, Plea 18. Demeſire, 
becauſe the Tenant claim'd to hold the Lands at Common Law, and at the Day the Parties came, and 
the Tenant ſer forth a Deed of Confirmation, in Proof &c. that the Lord had contirm'd his Eſtate to 
hold by certain Services for all Services; and the beſt Opinion was, that the Confirmation does not alter 
the Eſſate nor Nature of the Land, and thereupon the Tenant pleaded other Plea. ——Fitzh, Ancient 


ſne, pl. 30. cites 30 E. 3. 12. 


/ 


27. Ik the Lord joins wich a Tenant in a Fine, upon a Writ of War- | 
ranty of Charters of the Land, this will make the Land Frank-fee. 


21 ED. 3. 32. b. 4 
28. Jf the Lord by Fine acknowledges the Tenancy to be the Right Fitzh. An- 


of the Tenant, Come ceo que il ad de fon done, this makes the Land ciem De. 


43 A , ; | CE C.& 5% P, accordingly, by Greene, f 


* 


> 


29. It 
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492 8 Ancient Demeſne. 
Firzh An- 29. I the Lord warrants to che Tenant the Ancient Cuitom: this 
dent De. Hoes not mate toe Lands free, 30 ED. 3. * 


meſne, pl. N Te f? 
30. cites S. C. & S. P. by Finch, where the Warranty is by Deed. 


30. Tf the Lord confirms to hig Tenant co hold by certain Service; 
for all Services during his Life, this will make the Land Frank-ſze 
during his Life; but this will be Anctent Demelne again atter his 
Dea & no Ed. 3. 33. 8 | 
31. If the Lord makes an Acquitrance to the Tenant of the Services 
for a certain Time, it ſeems this makes the Land Frank-tee far ch. 
Time. Contra zo Ed. 3. 13. b. 

* Br. An- 32. In a Pracipe quod reddat of Land in Anclent Demneſne, fe 
cient De- the Tenant * anſwers to the Action, yet the Land is not Frantlee {1 


meine, Pl. this, Unleſs Judgment be given thereupon. 2 Ed. 4. 26. 


8. cites 


C. and | * | 
ſays it was agreed that Render of [or confeſſing the Action by] the Tenant for Life, does not mise 


the Land to be Frank- fee, unleſs Judgment be given. * The Word in Roll is (Reipondera 
Action,) but ſeems to be miſprinted for (Rendra) viz. renders the Action. br 


23. A Writ of Right Cloſe is brought, and pendant the W ritthe Tenant 
accepts a Fine ſur Conuſance de droit come ceo &c. yer the Land remains 
Ancient Demeſne as to that Action, becauſe he has affirmed his Plain: 
before the Fine; and ſo it was holden. , F. N. B. 13. (C) Marg. in the 
Engliſh Editions, cites 12 H. 7. Rot. 103. 


i. 


. (K) [bat At Sc.] By whom. [Mill make it 
Frank=fee. 


— —— 1. 15 the Tenant levies a Fine of the Land, this makes it Frank 

1 fee till the Lord has repealed it by a Writ of ODiſceit. 5: 
C burt Ed. 3. 25. N 3 

do not ob- ; | 

ſerve S, P. there. Fitzh. Cauſe de Remover Plea, pl. 10. citesS. C. but I do not obſerve 8. P. ther: 


. P. per Clench, quod fuit conceſſum. 2 Le. 192. in pl. 240. 


See(h fl. 2. Tf the King makes a Feoffinent of the Land, this makes it Frank 
10 11. K. F. fee. 2 Ed. 3.40. b. per Scroop. bi . 


ſo man | 3 
Pages in that | — | 
Year. 


(L) [hat A He.] To whom [wort make ii 
„ ͤ 


1. F the Lord confirms ts! the Diſſeifor of the Tenant to hold at 
Common Law, ff the Diſſeiſee re- enters Or recovers, the Land 
ſhall be Ancient Demeſne again. 49 Ed. 3. 9. 


2. [800 


= rs 


l 


1. I 
, fee by a Fine levied, this will bind till the Ki 138 
Jb. 4 29. 111 D. 4 86. =” N | he Ig avolds i , 


and the King ſhall be put to bring a Writ of Diſccit as well as a common Perſon. 


_ Ancient Demeſne, pl. 15 cites 11 H. 4. 85 S. C. — Br. Diſceit, pl. 37. cites 8. C. but not af, — 
-Ipe quod 


. but is, that if he "Tenant ſuffers the Land to be recovered ar Common Law in a Præ 


; 


* 
Gt. ——_—— 
— — ** 


4 Ancient | 
2g But in 50 Ed. 3. ro. 25. it is held, if the Lord diſeiſes the Te- Fitzh. Au- 


— ILR od C 


2 


, —— 


Demeſne. 493 


nat, and makes a Feoftinenc, and after the Tenant recovers in Ancient <> De. 


meſne, pl. 


Denieſne, yet the Seightory is not revived, |..." c 50 


E. 3. but 


8. P. does not appear there. Br. Ancient Demeſne, pl. 10. cites 50 E. 3. 9. S. C. & S. P. accord- 


ingly, by Clopton, and agreed by Treſilian. — Br. Ancient Demeſne, pl. 6. cites 41 E. 3 22. 8. © 
he coming of the Land into the Hands of the Lord does not change the Nature of it, unleſs 
he makes a Feoffment thereof. Ibid. cites 21 Afl. 13. | 


3. If the Land be made Frank-ſee as to thoſe in Poſſeſſion, pet it Fitzh. A- 
Hall not be ſaid to be Frank-fee as to thoſe who claim Paramount = a pl. 


this making of it Frank tte. 50 Ed. 3. 24. b. Ez S 


| "33 E and S. P. ac- 
cordingly, by Perſay.— Br. Ancient Demeſne, pl. 11. cites S. C. & S. P. accordingly. 


4. Ik the King ſeiſes Land in Ancient Demeſne without Title, and 
aliens it to another to hold ot him, jf after the Patent be repeal'd, ann 
he, that hath the Right, reſfored to the Land, the Land ſhall be An⸗ 
cient Oemeine again, 21 ED, 3. 46. b. 3 


F. If the Cuſtom within a Manor of Ancient Demeſne was that the youn 
e Perſon ſhall inherit the Land held by the Cuſtom, tho” the Lord 2 | 


or confirms to hold by leſs Service, ſo that he has loſt the Seigniory of An- 
cient Demeſne, yet becauſe the Nature of the Tenancy is not changed, 
having Regard to the Nature of the Inheritance, (for the youngeſt Son 
ſhall * che Lands as he had before) but as againſt the Lord it is 
changed ſo that it thall not be Ancient Demeſne. Fitzh. Avowry, pl. 
59. cites Hill. 49 E. 3. by Kirton. 
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(M) By whom 1t may be made  Frank-ſee. 


i. IF the Tenant in Ancient Demeſne makes a Feoſſment in Fee, 
and the King confirms it, this ſhall not bind the Lord, as it 


keys, without his Conſent, but he may avoid . Contra'r Ed. 
3. . but Quere. | | 


2. [So] If the Tenant in Ancient Demeſne makes a Feoffment in 


Fee by Leave ot the King, given by Charter, yet this daes not make 


the Land Ancient Demelne [Fraink-fee,} without ſheuung the. Char⸗ 


ter ol Feoftment of the King, or the Lord of the Manor. 2 Ed. 3. 


3 
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(N) That Perſons ſhall be bound by making it ; 
Frank-fee. 


Land in Ancient Demeſie held of the King be made Frank- * Br. Anci- 


pl. 13. cites 
7 H. 4. 25. 
S. C & S. P. 


reddat, and ill not plead Ancient Demeſne, the King ſhall have Action of Diſceit. 
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6 11-7 pb Fins be denies Br 4 Diſeiery yet the Pelte, as it ſeems 
al hr to ſue at Common Law, bit when he has recovered the Tenements the, 
Pall be Ancient Demeſne again, cites 3 E. 3. 33. and therefore if in ſach 

Ciaſe Judgment be given in the Court of Ancient Demeſne, and the Re. 
.- 4, ..coveror enters, in Treſpaſs brought againſt him for this Entry, he can- 
rae ci al 167 by Force of the Recovery there, or it was coram non Judice. 

F. N. B. 13. (C) in the new Notes there (a) in Pag. 28. of that new 
Edition, cites 7 H. 4. 3. accordingly. 
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(O) In what Caſes it may be made Ancient Demeſne 
again without a Writ of Diſceit. | 


1. IT a Fine fur Render be levied of Land which is Ancient Oe 
I meme, the Claim ot che Lord within the Year will not avail ta 
ſave the Nature of the Tenancy, becauſe every Claim ſuppoſes a 
ſubſequent Action. 1 ED. 3. 5. 26. 

1 Salk, 216. 2. A Stire Facias does not lie to reverſe a Fine levied in C. B. of 
pl. 1. Mich. Lands in Ancient Demeſne, but it muſt be by original Wric of Diſceit 
VAST, ſued out ot Chancery; tor the Lord was not Party to the Record of 
— 2 the Fine, and that Fine was reverſed. 3 Lev. 419. Trin. 5 W. z. C. B. 
pear. — Zouch v. Thompſon. eee f put; ate 

8 = 8 P does not appear. — Ld. Raym. Rep. 177. S. C. but S. P does not appear. 


(O. 2) Juriſdiction of the Court. 


SP, wto 1. IF the Tenant in Ancient Demeſne puts himſelf in Grand Aſiſe in Writ 
_— " "al of Right it ſhall be removed, and yet the Land ſhatl remain in An- 
Forei cient ſne as before; for there they cannot do the Parties Fuftice 
Voucher, without permitting Removement, where they themſelves cannot make 
__ if * Grand Aſſiſe. 80 of a Foreign Voucher. Br. Ancient Demeſne, pl. 35. 
= Pha, cites x H. 7. 30. per Catesby and Townſend. THIS | 

which cannot be tried in the Lordſhip there, then a Superſedeas ſhall be granted out of the Chancery, di 
reed unto the Lord of Ancient Demeſne, or his Bailiffs, if the Writ were directable to the Bailitts, 
that they ſhould ſurceaſe &c. and the Party Defendant ſhall ſue his Writ of Warranty of Charter, 
againſt the Vouchee &c. F. N. B. 13. (G)—— The Plea ſhall be removed to be tried, and afterwards 
remanded to be adjudged, 14 H. 4. 26. Apd cites 19 H. 6. 53. that on a Foreign Voucher "Wy was given 
to the Party himſelf in C. B. to determine his Warranty, and there a Summons ad Warrantizand' iſſued 
and the Vouchee came and vouch'd over B. who enter d into Warranty and vouched over, cites 5 Ed. 

6. Dy. 69, See the Tenant in a Vrit of Right Cloſe ſued in Nature of a Writ of Right at Common Law, 

and puts himſelf on the Grand Aſſiſe; and therefore the Plea, was removed by Recorcare ; but it was 
afterwards remanded by the Court; for by the Cuſtom they may elect a Jury inſtead of the Grand Aſ- 
ſiſe, Stafford's Cale Dyer 111. See 1H. 7. 29. contra. F. N. B. Iz. (G) in the New Notes 


there. (b) 
Br. Execu- 2. Where a Man recovers Land and Damages in Aſtſe in Ancient De- 
. of in meſne Court, which is only a Court Baron, there upon Execution the Bai- 
Br. Ancient Ji may ſell the Beaſts and deliver the Money to the Recoveror in Execu- 
Demeſne, pl. tion ot his, Damages, e that 4 H. 6. 17. be to the con- 
44. cites trary. And per Huls, if a Man recovers Damages in Ancient Demeſne, 
e the Bailiff may make Execution in Land which is Frank-Fee held ot 


the 
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the Manor, viz. in taking of Beaſts there for the Damages. Br. Court ment in 
| * : | ww 45,1045 n 
held ig Ancient Demeſhe a Writ of Execution was awarded out of B. R. to the Snitors, <uho' returned that 
they did not execute the Writ, becauſe the Land was Frank: Fee, as it appear'd to them oY a Tranſcript of 
a Fine to them ſbeum; but this Return was diſallowed, becauſe the Parties themſelves bad allet d the Ju- 
Alion of the Court at firſt ; and this of the Frank- Fee ought to have been pleaded that the other 
ary might have anſwer'd to ir; which he cannot after Judgment. Mo. 451, pl. 61 5. Paſch. 38 Eliv 
Gybon v. Bowyer. | | 


G 


Den, pl. 3. cites ) H. 4. 2). 


_ — 


3. In Ancient Demeſne are Frank-Tenants and Cuſtomary-Tenants Frant- e 
ho he id by Copy ot Court- Roll, and the Frank. Tenants ſhall have Mon- ant * 
ftraverunt and Writ of Right Claſe, and the Cepy-Tenants ſhall have only rage + 2 all 
Plaint in the Baſe Court there, nota, Br. Ancient Demeſne, pl. 41. cites implead and 
F. N. B. rr. 12. be impleaded 

1 £ p * | a | iid wb | . , there of their 
Land in the Gourt of Ancient Demeſne by Writ, and Gpy-Tehants by Bill, and not otherwiſe, per Judicium 
Curiæ. And Hank ſaid it was well debated in Parliament, and agreed there ſimiliter, and yet the Cu- 
ſtom of the Manor was that the Copy-Tenants ſhall implead there by Writ; and per tot. Cur. this is 
cootrary to Law, and not allowable j and for this Cauſe a Writ of Falſe Aeg ment brought in ſuch 
Caſe of Copy hold was abated by Award; quod nota, Br Ancient Demefne, pl. 45. cites 14 H. 4.33. 
F N. B. 12. () in the New Notes there (a) cites 14 H. 4 34. and 1 H. 5. 12, and Nat. Brev. 16 
Aud ibid (b) ſays Note 14 H. 4. 34 it was adjudged, That if one recovers, againſt Tenant 
the Verge tn Ancient Demeſne by Writ of Right Cloſe, the Tenant ſhall not have a Writ of Fall 
nt, nor aſſign this for Error, for then he ſhould be reſtored to a Freehold which he never loft, 


hs always continued in the Lord. But it feems the Recovery is void and may be avoided by Plea, 
cizes 1 H. 5 12. And ſo it is tho” they are Lands at Common Law. 18 H. 6. 28. AY 


£ 


4. Note by Boeſe and Littleton, that aße lies by Writ of Right in 
Ancient Demeſne, and 1hall have Proceſs in Inſinitum; Quere inde, Br. re Fig 
Tenant per Copie &c. pl. 23. bin 

5. Recordare to remove a Plea out of Ancient Demeſne, which is 
there without Writ. It was objected that this is not well removed; 
tor Ancient Demeſne cannot hold Plea of Land without Writ ; bur Fitzh. 
ſaid that they may hold Plea of Agiſe of freſb Force without Writ and 
other wiſe, as they do inAncient Boroughs, and therefore well removed; 

Quad quære. Br. Ancient Demeine, pl. 1. cites 26 H. 8. 4. 

6. A Writ of Right-Cloſe was directed to the Bailitts of the Manor, and 
the Plaintiff recover d. The Tenant brought a Writ of Falſe Zudgment, Bendl. 279. 
auc alfipn*d' for Error that the Writ was directed to the Bailiffs, whereas 2 * — 
ir Appears by the Record that the Court was held befofe the Suitors and Pleadings, 
not Be tote the Bai liffs; bur re was affirm'd. 3 Le. 63. pl. 94. and ſays that 
HII. 19 Eliz. C. B. Abrahal v. Nurie. | phe tr Tg _ _—_ 
low'd. 8. C. cited Lutw. 714. Arg. and ſays the Judgment was affirm'd upon good Confideration, 


tho the Error aſſign'd was objected as ftrong as poſſibly it could be. 7 
Tbis Court is in Nature of a Gurt Baron wherein the Suitors are Judges, and is no Court of Record, for 


Brevia Clauſa Recordum non habent. 4 Inſt. 269. | | 
Tho* the Writ is directed to the Hailiffs, yet the Suitors are the Judges. F. N. B. 11. (G) in the new 


Notes there (a) cites Mich. 17 & 18 Eliz. Rot. 1381. 
„The Plaintiff's Bill is to be relieved for Copyhold Lands, the Defen- 
daut doth demur for that the Lands are Ancient Demeſne Lands of her 
Majeſty's Manor of Woodſtock, and there only pleadable, it is order'd 
a thall be awarded to the Detendant to make a better Anſwer. 
Cary's Rep. 122. cites 21 & 22 Eliz. Wilkins v. Gregory. | 
8. An Action ot Maintenance in the Nature of an Action of Treſpaſs lies 
in Ancient Demeſne. 2 Inft. 28. J 
9 Nota, the Demandant in a Writ of Right-Cloſe cannot remove the 8 P ad to 
Nen out ot the Court of the Lord for any Cauſe, the Tenant may remove the Deman- 
ine fame for j Cauſes, viz. iſt, for that he boldeth it ad Communen Legem, Yours BY. 
Wit a ine or Recovery be levied- or ſuffered thereof in the Court ot . pn bo 


CB this maketh the Land Frank- fee ſo long as they ſtand in Force 


2dly, 
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of the Lord's 2dly, it the Land be zot holilen of the Manor, being Ancient Demeine. 
92 un- 3dly, it the Land be Halden Ly Knights Service; tor as has been laid, the 
5 Service of the Plow and Husbandry is the Cauſe of the Privilege. achly, 


o 


G Ot | e 
— it chere be no Suitors, or but one Suitor; tor that the Suitors are Judges, 


the Leo4 to and therefore the Demandant muſt ſue at che Common Law, (tor that 
— Frank- there is a Failer of Juſtice within the Manor. 5thly, if the Zena gg. 


— 


8 8 | „ - a ' 
* 1011 10 =o Lord grants the Services of his Tenant, and the Tenant attorns 4 
the new . 270. 


Notes there | a | . 5 
(a) cites 34 H. 6 35. accordingly, per Cur. But cites 2 E 5 29. contra; but ſaye that ibid. 3 5. (cy, 
to agree; and cites alſo 3 H. 4 14. where. he is but Bailiff he may maintain the Plea, or it he be bt 
the Parol ſhall be remanded; yet if the Bailiff be Couſin and Heir to the Plaintif, it is good Cay'e of 
Removal. Yet ſee 6 H. 4. 1. that he was Bailiff of the Robes to the Plaintiff was he'd no Cau!i- of 
Removal, per Cur. and therefore remanded, and if the Court does not do right, he is pur to hi, Win 
of Falſe Judgment, 12 H, 4. 17, 13 H. 4. 14. Nor is it Cauſe of Removal that the Proceh there x, « 


miſawarded, 9 H. 6. 25. Nor when the Bailiff is Demandant, 11 H. 6. 10. per Cur. 


Aneient De- 10. Franktenements holden of the Manor, are only pleadable in the 
wmeſhe is no Court of the Lord; bur Copyholds, which are Parcel of the Manor, are 
— leadable at the Common Law. Admitted. 3 Lev. 405. Mich. 6 W. & 
for Copy- in C. B. Smith v. Frampton. 


hold Lands. ; 
Ld. Raym. Rep. 43. Paſch. W. 3. in C. B. Brittel v. Bade. 


S. C. accordingly. 


1 Salk. 145. pl. 4. Brittle v. Dade, 


— — 


— 


(O. 3) The Force and Effect of Fines in Ancient De- 
meſne, and of Fines at Common Law of Ancient 


Demeſne Lands. 


Dal. 12. pl. I. T AND in Ancient Demeſne, which are partib/e between Heirs 
* 3 4 Males, are alien d by Fine levied at Common Law. The Queſtion 

14 accord. Was, whether the Courſe ot Inheritance is thereby alter'd, and made de- 
ingly by {cendible to the Heir at Common Law. Ir ſeem'd by the better Opi- 
Hales, be- nion that it is not, D. Ja. b. pl. 4. Mich. 6 E. 6, Anon. 


cauſe this | 
Cuſtom goes with the Land, and not in reſpe& of the Seigniory which is Ancient Demeſne ; for if the 


Lord himſelf purchaſes theſe Lands, bis Heirs ſhall inherit together, and yet in his Hands the Land i; 
Frank-fee. But Mountague Ch. I. e contra, and ſaid that ir is not like to the Cuſtom of Gavelkind 


but Browne J agreed with Hales. 


/ And. . pl. 2. The Tenant in Tail of Franktenement in Ancient Demeſne, /:vizd a 
Fed —_ there on a Plea of Covenant ſecundum Conſuetudinem Manerii, 
argued, and which is without Proclamation ; and in 4 Formedox there brought the 
fays the Te- Tenant pleaded the Fine to be a Bar to the Tail by the Cuſtom, and Judg- 
nant died ment there given accordingly ; upon Which a W ric of Falſe Judgment 
before 154g, was brought, and if the Cuſtom of barring Tails be averrable againſt 

| — Arlen the Statute de Donis, which is within Memory, was aſſigned for Error. 
was ſtayd, No Judgment was 23 but the Reporter adds a Nota, That if the 
and nothing judgment be reverſed in C. B. the Plaintiff ſhall not have Judgment 
more done. there to recover Seiſin of the La 5 Ant Demeſne, but only 
that he be reſtored to his Act AMch will be adjudged in the 
Lord's Court, according to their Ca, which is, that ſuch Fine is a4 
ſufficient Bar to the Tail. D. 373. pl 13. Mich. 22 & 23 Eliz. Anon. 


(P) Dicer. 
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be (P ) Diſceit. Who ſhall have It. 
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1 Ia Fine be levied ar the Common Law of Land in Ancient De- MA 
5 meine, the Lord map avoid it by a Writ of Diſceit. „ 3. Fol. 327. 
J 26. b. ; e Olilcelt, x ED, 3 — 
2. A Termor may have this Writ, and make it Anctent Demeſhe | 
again, at leaſt during his Time. xr ED, 3. 5. 26. b. | | 
3. Lhe King may have a Writ of Diſceic. Br, Ancient Demeſne, pl. 

15. Cites 11 H. 4. 85. 


(P. z) Diſceit. Againſt whom it lies. 


LAT HERE a Fine is levied of Lands in Ancient Demeſne; by which 
118: , Fine qi hers Remainders are intail'd, it ſuffices to bring Writ of 
7Diſeeit to annul this Fine againſt the Tenant of the Land only, without 
paming thoſe in Remainder, Thel. Dig. 48. lib. 5. cap. 17. S. 2. cites _ 
Trin. 26 E. 3. 65. Ld. Raym. 
2. Diſceit lies again/# the Conuſee himſelf as well as againſt the Conuſor, vp 1775 
becauſe he is equally Party to the Fine, and it is the Fine that works a 8. — 
Prejudice to the Lord. 1 Salk. 210. pl. 1. Mich. 9 W. 3. C. B. Zouch ed 1 
v. Thompſon. 5 cordingly. 
3. This Writ lies againſt the Heir of the Conuſee or Conuſor ; for this is Ld. Raym. 
a, Real Diſceir, and not like a Perſonal Wrong which dies with the Per- ny 177. 
ſon; for by this the Lord is diſinherited and debarr'd of the Perquiſites 55 8 2 F. 
afilitig from his Court, which is a permanent Injury in the Realty, and £1.” x pal 
no means dies with the Perſon of him that did it. 1 Salk. 210. pl. $ C. cited 
1. Mich. 9 W. z. C. B. Zouch v. Thompſon. Fair 
and ſays it was objected that the Baron and Feme were joint Conuſors, and therefore the Writ LES 
bidet only againft the Heir of the Baron was ill, and that it ſhould have been againſt the Heir of the 
Feme only. Sed non allocatur, becauſe the Tertenant is the proper Party to this Action, and others, 
if neceſſary, may be brought in by Sci. Facias; and cites Fitzh Fines 30.———— 3.Salk. 35. S. C. ac- 
cordingly.——3 Lev. 419. Trin. ) W. 3. C. B. the S. C. but S. P. does not appear. | 


2 9 Ane = 1 . > e 8 | 
- * r iin r 7 — — 
nns 6 r 


— 7 * - 
2 EEE F. 4 *. 2 _ 2 — 


W <4 


(Q) Diſceit. At what Time it lies. 


; t; 

-- F- after the Fine levied as after. 1 Ed. 3. 5. 26. b. 

2. It hes after a Fine levied, and the Money paid to the King, tho” the 

Fine be nor ingroſs'd. Agreed. Mo. 6. pl. 21. Hill. 3 E. 6. Anon, | 

J. Ir lies after 5 Tears after the Fine Jevied, becauſe the Fine was Co- And the five 
tam non Judice, and merely void. 1 Salk. 210. pl. 1. Mich. 9 W. 3. . 

Cc B. Zouch v. Thompſon. | | thing in this 
i 8 | Cue; for a 
Fine may eſtabliſh the Right of another, but cannot eſtabliſh its own Defects. Ibid. and Id. Ravm. 

Rep. 179.8. C.—— 3 Salk. 35. S. C & S. P. reſolved accordingly, | 


| &T, (R) What 


esche me have a 49rit of Difceit as well wichin the 1 
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1 


6 flat ſhall be 7 75 What makes the Land 


Frank-tee. 


* Firth. Diſ. 1- IF a Fine be levied in Bank of Land, of which Parcel is at Com- 
ceit, pl37- mon Law, and Part Ancient Demeſne, pet the Fine ſhail be an- 
= fei, MED for that which is Ancient Demelne. 7 Hen, 4. 44 and ſhall 
Diſceir, pl. ſtand for the Reſidue. * 17 Ed. 3. 31. b. 21 Ed. 3. 20. b. ad: 


44. cites judged. 
S. C. accord- . 
ingly. F. N. B. 98. (P) S. P. accordingly.——Ibid. in the new Notes there (a) cites ; H 4. 44. 
17 4 31. 21 E 3. 20. S. P. where in ſuch Caſe the Lord reverſes the Fine by Writ of Diſcæit 
as fo the Lands, which are Ancient Demeſne, it ſhall ftand for the Keſidue, and à Hart jball be made 
the Fine in Nature of a Cancelling of that which is Ancient Demeſne, and the Record thail ſtaud for 

the Rentainder. Kelw. 43. in pl. 10. Paſch. 17 Hf. 7. by Vaviſor. 

See Le. 290. pl. 396. and 3 Le. 120. pl. 172. Lee v. Loveday. And ſee Tit. Fines (E. b. 2) pl. 8. 


in the Notes, and Tit. Fine (L. b) pl. 


If ty" Ae 2. In a Writ of Diſceit to reverſe Fines in Ancient Demeſne, after 
any Remain- Aſigument the Connſee ſhall be mage a Party. Vent. 211. per Hale Ch, |, 
der limited Patch. 24 Car. 2 


* 


the Remain- : : 
der-man ſhall be ſummoned to ſhew Cauſe, if they can, why the Fine ſhould not be reverſed, 21 Aff, 


79. b. pl. 13.8. P. Br. Diſceit, pl. 21. cites 21 Aſſ. 13. 


S. C. & S. P. 3. A Fine levied in C. B. of Lands in Ancient Demeſne, was annull'd 
cited as re- On a Writ of Diſceit brought by the Lord. It was inſiſted that tho' it 
— 1, was reverſed as to the Lord, yet it may remain good as to the Tenant; 
7 4 but it was adjudged by the Court, that a Fine may be reverſed as to Part 
Lutw. 713 ) 1 
Arg. & the Land, and remain good as to the Refidue ; but it can not be reverſed 
1 Salk. 210. in toto as to one Man, and remain good in toto as to another, which mult 
. * be in this Caſe, if this Fine remains good as to the Tenant, and be re- 
e, not ap- verſed in toto as to the Lord. Ld. Raym. Rep. 179. Hill. 8 & Y W. 


pear, — z. Zouch v. Thompſon. 


Salk. 35. 
C. but S. P. does not appear. 3 Lev. 419. S. C. but S. P. does not appear. 


(8) After the Reverſal of that which makes the Land 
Hanb fee, who ſhall have it. 


* Bs. Diſ- x, IF, a Fine be reverſed in Diſceit, the Conuſor - ſhall have it again, 


ceit, pl. 38. / 
, becauſe the Fine was votd ; for that it was Coram non Judice. 
tes 4 * ; | 
and fays it Contra 7 h. 4. 44. t7 Ed. 3. 31. b. Oubitatur + 8 H. 4. 24- 
was agre | | 
that the Fine ſhould be annull'd N the Lord; but Quære if by this it ſhall be avoided between 
the Parties. Fitzh Diſceir, pl. 37. cites S. C. ſays it was awarded to be reverſed in toto, and 
that it was touch'd, that he who was in the Land by ſuch Render ſhall maintain his Poſſeſſion upon 
Reverſal of the Fine; for that it was good between the Parties, and that this judgment of Reverſal 
ſhall aid him in his Poſſeſſion. + Br. Fines, pl. 36. cites S. C-—Firzh. Fines, pl. 30. cites S. C. 
and by Hull, the Fine is void in toto. 4 Inſt. 250. cap. 58. S. P. accordingly. | 


2. If 


Ancient Demefne. 499 
1 If a Man levies a Fine at Common Law unto another, of Land 5 
which is in Ancient Demeſne, the Lord of Ancient Demeſne ſhall have 10 Rep. 30. 
a Writ of Diſceir againſt him, who levied the Fine, and “ [him] who * Caſe. 


- 


is Tenant [and] ſhall avoid the Fine, and there he who ought to give cites S. C. 
[gave] the Land, ſhall be reſtored unto his Poſſeſſion and Title which and ſays that 


gave by the Fine, becauſe the Fine and Gift thereby is avoided ; but this Opinion 


if he who levied the Fine has, after the Fine, releaſed unto him who hath gd for 


the Poſſeſron by the Fine by his Deed, or confirm'd his Eſtate in the Land good Law 
his Deed, then it ſeems that he unto whom the Releaſe or Confirma- per tor. Cur. 
tion is made thall have and keep the Land, not withſtanding that the in the prin- 


, a" ; , ne nl - Clpal Caſe; 
Fine be avoided, becauſe this Releaſe or Confirmation made unto him and yet after 


being in Poſſeſſion, hath made his Eſtate firm and rightful againſt him the Fine le- 
and his Heirs who releaſed or confirmed. F. N. B. 98. (A) vied thaCe.- 

+ 5 nuſor had 
not any Right in the Land, but only a Poſſibility of having the Land again, after the Fine reverſed 
by Writ of Diſceit, to be brought by the Lord of whom the Land was held 8. C. cited Arg. 
Lutw. 712. 

N. 8. This Paragraph, as well as others in that moſt excellent Work, are very badly tranſlated ; as 
are likewiſe great Numbers of the Books of Reports; bur this here is corrected according to the origi- 
nal French, which otherwiſe was nor intelligible, or the Senſe perverted, | 

The Evgliſh "Tranſlations are (he.) 


3—— 


(T) Declaration and Pleadings. 


| P. Aſſiſe Iſus was taken that the Land was Frank-fee, and not Au- Aſiſe ef Te- 


cient Demeſne, without any Denial that the Manor cf which &c. was — in 
8 


Antient Demeſne. Br. Ancient Demeſne, pl. 2. cites 9 All. 9. 18 


pleaded that 


the Tenements are Parcel of the Manor of P. <vhioh is Ancient Demeſne &c. Judgment of the Writ. Finch 
ſaid it is Frank-fee, priſt by the Aſſiſe; and by the Opinion of the Court it ſhalt not be try'd by the 
Aſſiſe; for it is not denied but that the Manor is Ancient Demeſne. Br, Trials, pl. 120. cites 22 Af, 45. 
y eohich he ſaid that thoſe Tenements were Frank-fee Time out of Mind, without ſhewing How &c. 
and yer the other was compell'd to anſwer, and were put upon the Country. Ibid. 


2. None who refuſes the Franktenement in Aſiſe can plead Ancient De- 
meſne, and hence it ſeems that none ſhall plead Ancient Demeſne but the 
Tenant of the Frank-tenement ; per Herle. Br. Ancient Demeſne, pl. 28. 
cites 9 Aſſ. 2. | | 
3. In Afiſe of Rent againſt two, the one pleaded Hors de ſon Fee, as And ſo note 


| - „e : that in 4 
ſeveral Tenant of the Parcel, Fudgment if without Specialty, and the other as f 4 4 5 


Tenant of the Reſidue ſaid that the Land out of which &c. is held of the cient De- 
Manor of D. which is Ancient Demeſne &c. x of the Writ &e. meſne of the 
The Plaintiff' ſaid that Frank-fee priſt, and had the Averment, without Land is a 
ſaying that they are of other Nature than the Manor itſelf &. but it was 8 P b 
ſaid chat otherwiſe it had been if the Manor itſelf, or Moiety, third Part, cient De. 
or other: Parcel it, had been in Demand. Note the Diverſity; and it mcſne tried 
was faid, that “ firit it ſhall he inquired by the Aſſiſe if the Land be An- by Aſſiſe, 
cient Demeſne or not; for if it be found, all the Writ ſhall abate. Quod e 1 4 
nota. Br. Ancient Demeſne, pl. 29. cites 9 All. 9. as woe 
DAS 1107 5; | ' a'ways b 
the Bool of Domeſday; and ſee that the Tenant ſhall conclude Jade of the Wrir, and nor 1 
ment if the Court will rake Conuſance; quod mirum! Br. Ancient Demeſne, pl, 29. cites 9 Aſſ. g. 
Br. Brief, pl. 265. cites S. C. ; 


4 None ſhall plead Ancient Demeſne but he who is Tenant, and not 
the Diſſeiſor. Br. Ancient Dememeſne, pl. 31. cites 21 All. 2. 
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300 Ancient Demeſne. 
SE” Aſſiſe by Executors 75 Tenant by Hlegit, the Tenant ſaid, that the 
Land was. Parcel of the Manor of, B. which 1s Ancient Demeſne, and th. 
ot her ſaid, that the Tenements are and mere Frank-fee, and pleadable 4. 
Common Law, and the other awarded to anſwer to it, nocwithttang.. 
ing that it is not denied, but that it is Parcel of che Manor which is An. 
cient, Demeſne, and by common Pretence this thall he as the Myny; 
is, by which others ſaid that Ancient Demeſne, 1 riſt, by Allie, aud it it 
be found that the Land is Ancient Demeſne, the Writ thall abate, and 
the Executors ſhall recover; for zhey cannot have Writ of Right upon the 
Cuſtom of the Manor for the Feebleneſs of their Eftate, but Ouzre with 

Þ roteftation &c. Br. Ancient Demeſne, pl. 33. cites 22 Aj 45. 

6. He who alleges Ancient Demeſne ongh io bring in the Kecord, and 
the Court would not write for it, but gave Day to the Party at his Peri! 
and he failed at the Day, and the other Party tor his Diſpatch brought 
it in ſub Pede Sigilli, which teſtified that it was Frank-tee &c, Br 
Ancient Demeſne, pl. 23. cires 39 E. 3. 6. 

The De- 7; In Præcipe quod reddat the Tenant jaid, that the Land was Parc} 
mandant of the Manor of D. which 1s Ancient Demeſne, and pleaded by Petit Wit 
2 fay of Right, and demanded judgment if the Court would take Conuſance; 
18 Kirton ſaid it is Frank-tee, and it was held that he ſhould not hae 
Ancient De- the Averment, becauſe he did not deny but that the Manor is Ancient He 
meſne, for neſus, and that this Land is Parcel, and therefore ſhall be intended to be 
this is the the ſame Nature, by which the Demandant paſled over. Br. Ancient 


upon _ Demeſne, pl. 6. cites 41 E. 3. 22. 


recedent \ 
Þropaſitions, viz. 1ſt. that the Manor is Ancient Demeſhe, and 2dly, that the Land in Demand is 


Parcel of the Manor, for this Concluſion follows from the Premiſſes, and therefore cannot be denied, 
E Car. 11 Rep. 10 b. cites S. C. and 48 E. 3. 11. a. b — He ought to plead to the Nature of the 


anor that it is not Ancient Demeſne, or that the Land in Pemand is not Parcel of it. Le. 335. Arg. 


cites 8. C. but miſprinted, as 21 inſtead of 41 E. 3. 22. 


8. After Ancient Demeſne pleaded the Tenant cannot 4i/c/aim ; for 
by thepleading Ancient Demeſne he has accepted the Tenancy, and therefore 
cannot diſclaim after ; Quære. Br. Ancient Demeſne, pl. 6. cites 41 
E. 3. 22, # * 

- In Affe of Land, the Defendant ſaid, that the Land is held of the 

Manor of B. and ſo Parcel, which Manor is Ancient Demeſne, and 
pleads. by Petit Writ of Right W Jo ment it the. Court will 
take Conuſance. Tank ſaid, the Plaintiff is Lord of the Manor, and the 
Land in Plaint is Parcel of the Demeſnes ot the Manor, and in the Hands 
of the Tenants at Will, and that the Tenant at Will infeoffed the Tenant, 
which is Diſſeiſin to the Plaintiff; Judgment if the Court ought not to 
take Conuſance, and the Aſſiſe awarded, and the Ancient Demeſne no 
Plea, in as much as that which is in the Hands of the Lord is Frank- 
fee, and that which is in the Hands of the Tenant is Ancient Demeſne. 
Br. Ancient Demeſne, pl. 34. cites 41 Al; 7. Po 

10. Monſtraverunt by three againſt one, and the Defendant as to two of 
them ſaid, that they were his Villeins, judgment if they ſhall be anſwered, 
and to the third prayed. that he aſcertainthe Court if the Manar' be Ancient 
Demeſus or nut, and per Cur. this ought. to be done at the Prayer of the 
Defendant, tho the Tenant does not plead that it is Frank-tee. Br. 
Ancient Demeſne, pl. 9. cites 49 E. 3. 22 

11. A/fiſe againſt ſeveral, the one 3 appeared and accepted th? 
Tenaticy, and ſaid, that the Land is held of one E. as of his Manor of D. 


which is Ancient Demeſne, and pleadable by Petit Writ of Right Cloſe, 
udgment if the Court will take Conuſance ; and the Plaintiff ſaid that 1h: 
nd is, and always was pleadalle at Common Law, abſqne hoc that it was 
pleagable within the ſaid Manor, upon which the Tenant demurred ; 
Quere of this Pleading; tor ir ſeems that he ought ro have [rid * 8 
11 41438 the 
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the Land is Frank-fee, and not Ancient Demeſne ; but upon the Matter che 
inſon of all the Court was, that in as much as the Plaintiff has not 
deny'd but that the Manor of D. is Ancient Demeſne, and that this 
Land is held of the Manor, but that it ſhall be taken Ancient Demeſue 
withour ſpecial Matter thewn to the contrary, as Unity of Poſſeſſion in 
the Lord, or Fine levied at Common Law, or the like. Br. Ancient 
Bemeſne, pl. 2. cites 3 H. 6. 4). 

12. Where Rent is demanded which iſſues out of Land in Ancient De- 
meſne: and Land Zuildable, there Ancient Demeſne ſhall not be pleaded 

r Newton; and per Portington, it Aſſiſe is brought where the Lord 
of Ancient Demeſne is named, there the Ancient Demeſne is no Plea. 

Br. Privilege, pl. J. cites 20 H. 6. 3). g 

13: He who alleges Ancient Demeſne ſhall ſay that the Land is held of 
the Ma nor &c. which is Ancient Demeſne, and pleadable by Petit Writ 
&c. Br. Ancient Demeſne, pl. 25. cites 36 H. 6. 18. per Priſot. 

'14. Tenant by Receipt may, upon his Receipt, plead that the Land is 
Ancient Demeine where the Tenant has affirmed it to be Frank-fee by 
his Render or Conte ſſion of the Action; Quod Nora, per Opinionem 
&c. Br. Ancient Demeſne, pl. 38. cites 2 E. 4. 26. 

15. If the Zenant in Precipe quod reddat ſays, that the Land is Parcel In Præcipe 
of the Manor of B. which is Ancient Demeſne &e. the other Hall not ſay quod reddat 
that the Land is not Ancient Demeſne, nor deny the Manor to be Ancient ll. ve 
Demeſne, but he may ſay that the Land in Demant is not Parcel &c. br the Land in 
that the Manor is Frank-fee ; tor the Land demanded fhall be intended to Demand is 


be of the Nature of the Manor; per Finch. Br. Ancient Demeſne, ee "ng 
0 
pl. 45. D. which 
1s Ancient 


Demeſhe, and &c, The Plaintiff replied, that it is Frank-fee. This is riot good; for he denics the 
Concluſion; but he ought to plead to the Nature of the Manor; that it is Not Ancient Demeſne, or 


that the Land in Demand ĩs not Parcel of it. Le 333. pl. 467. Arg. cites 21 E. 3. 22. 


16. In Præcipe quod reddat it is a good Plea fo ſay that the Land is 
Ancient Demeſne without traver/ing that it is Fran- fee, becauſe the Writ 
is only ſuppolal. Br. Traverſe per &c. pl. 185. cites 5 f. 7. 11. 12. 
17. An Abbot ſu'd a Writ of Right Cloſe in Ancient Demeſne, and 
made his Proteſtation to ſue in Nature of a Writ of Right at Common Law; 
the Tenant joined the Miſe upon the mere Right, and after ſu'd an Ac- 
cedas ad Curiam to the Sheriff of W. 10 remove the Record, The Que- 
ftion was, if this was ſufficient Cauſe of Removal ? Atterwards a Pro- 
cedendo was awarded directed to the Bailiffs. D. 111. pl. 47. Hill. 1 
& 2 P. & M. Sir Humphry Stafford's Caſe. +4, 
18. Writ of Diſceit ſhall not abate by Death of the Conuſce, for this Ac- Mo. 12, pl. 
tion is but Treſpaſs in its Nature for to puniſh this Diſceit, and no Land 49. Hill. 4 & 
is to be recovered, but only the Fine reverſed. 3 Le. 3. pl. 8. 4&5 3 4 & M. 
P. & M. the King v. Dewe. fe e. | RY 
is In Diſceit tor levying a Fine of a Meſſuage, being Ancient De- 
melne, an Exception was taken to the Declaration that it was de Antiquo 
Dominico Dominæ Reginæ Angliæ, whereas it ought to have been de An- 
tuo Dominico Dominæ Regine Gorone ſue &c. The Opinion of the 
Court was, that it was good both ways. 3 Le. 117. 118. pl. 166. Mich. 


27 Eliz.. C. B. Griffich v. Agard. 
20. Defence was ruled not neceſſary in Plea of Ancient Demeſne. 3 Witou: 
2 | Defence i 


Ley. 182, Trin. 36 Car. 2. C. B. North v, Hoyle. rang, 
faſed, bur is made good by Acceptance. 1 Salk. 217. Paſch. 4 W. & M. in B. R. Ferrer v. Mille 
Show, 386, Farrers v. Miller, S. C. adjudged for the Defendant. ——3 Lev. 405. Mich 6 W & M. 
in C H. Smith v. Frampton, ſuch Plea was pleaded without Defence, and no Notice was taken of 
the Want thereof | | a 

6 M 21. In 


* « 
: 
* 


— — 


2 — —U 
> . 
* 1 * 


— - 44 


* 3 3 n — 


+ 


* 59 


—— —— 1 2 " WATT. 
— —— — WOT TV" 


02% Ancient: Demeſne. 


Comb. 186. 21. In Bjet#ment the De fendact pleaded-in Abatement, that the Layg, 
Baker v. cer Parcel of the Manor of Bray, which Manor was Ancient Demeſne hel 
Winch , 7. or it _ 
oo. the Crown; but held naugut per tot. Cur, For it the Manor be An. 
cordingly.— cient Demefne, and the Lands in Queſtion are Part of the Demeſnes, ag 
12 Mod. 13. it muſt be underſtood they are, then they are impleadable ar the Com. 
Parker v. mon Law, and not in the Lord's Court; but Lands held of the Ma 
Winch : : : _ 
8 C. a Are impleadable in the Manor Court, and there only; and becauſe he 
,dingly. did not plead that the Lands were held of the Manor ot Bray, Judgment 
And by Holt was Quad reſpondeat ouſter. 1 Salk. 56. pl. 1. Mich. 3 W. & M. in 
r B. R. Barker v. Wich. 
ay in | | 
oy ne che Maror, ſhews it not impleadable in the Court of the Manor. 


Comb. 183. 22. In Ejectment the Defendant pleaded that the Lands are Parcel of 
3223 * ſuch a Manor, which is Ancient Demeſne. The Plaintiff replies that 
a per Cur, the Tenements are pleadable at the Common Law, ab/gre hic that chey 
if he had are Parcel de Autiquo Dominico. Upon a Demurrer tne De lendant had 
traverſed judgment; tor per Cur. the Traverſe was 1il ; tor he ought to have ſra- 
that they verſed that the Manor was Ancient Demeſae, and that thall be tried by 


of 5e a. Domeſday Book; or elſe to have traverſed that thoſe Tenements were hel] 
nor, it had of that HHanuor. Show. 271. Trin. 3 W. & M. Hopkins . 


been naught; 7 A 
for they might be Frank- fee, tho held of a Manor in Ancient Demeſne ; and they held the Plea good, 


and Judgment for the Defendant. 


Ld. Raym. 23. In Writ of Diſceit to reverſe a Fine levied in C. B. of Lands in 
Rep. 1 75 Ancient Demeſne, the Lord need not he his Hſtate; tor if he was Do- 
279,8. C. minus pro Tempore, it is enough; and it his Eitate be lince determin'd, 


— 2 it muſt be thewn on the other Side. 1 Salk. 2 10. pl. 1. Mich. 9 W. z. 


was Domi- C. B. Zouch v. Thompſon. 


nus &c & | 
adhuc eſt, is well enough. But upon this Point it was adjourn'd to be argued again; and after Argu- 
ment it was adjudged that the Fine be annull d. 3 Salk. 3 5. S. C. & S. P. accordingly, 1 
cited Arg. Lutw. 713. and that it was held that Tenant for Years, Tenant for Life &2. are Domini pro 


Tempore; but if it was neceſſary to ſhew the Eltate, the Words Ad Exhæredationem are ſufficicnt. 


24. If you plead that the Manor of D. is Ancient Demeſne, you ought 
to aver it ” the Record of Domeſday; for that is the Trial of it; Bur if 
you plead that ſuch a Place is Parcel of a Manor, which is Ancient De- 
meſne, then you ought to conclude to the Country; for Parcel or not Par- 
cel is triable per Pais, cites 2 E. 3. 15. b. Thomas de Grenham's Caſe. 
* But it ſeems that the other Side may traverſe its being Ancient De- 

®.Sce (A. a) meſne ; and ſo was done between * Saunders and Welch, Paſch. 9 Jac. 
pl. 4. C. B. Rot. 3165. Per Holt Ch. J. And a Reſpondeas Ouſter was award- 
ed. 1 Salk. 57. pl. 2. Hill. 12 W. 3. B. R. Hunt v. Burn. 
2 Lutw. 23. In Replevin &c. the Defendant made Cogniz ance &c. and j»/ti- 
1144. Mich. fied the Taking for Zo} in H. Market. The Plaintiff replied that ſhe is 
2 Jac. 2. Tenant of the Manor of H. which is Ancient Demeſue, and that the Tenants 
7 > Of Ancient Demeſne Lands are quit of Toll in all Places &c. Upon 
Jo e Demurrer it was objected that the Plaintiff had not well intitled herſelf 
Plaintif to this Privilege, becauſe ſhe only ſets forth that ſhe is Tenant of the 
ſaid Manor &c. whereas ſhe ſhould have ſaid that ſhe is ſeiſed in Fee of 
ſuch Lands &c. which ſhe held of T. F. as of his Manor of H. which 
is Ancient Demeſne ; bur per Cur. it is ot neceſſary for ſuch Tenants 10 
mention what Eftates they have; but it is ſufficient to allege that Homines 
& Tenentes de Antiquo Dominico ought to be diſcharged ot Toll &c. 
Then it was objected that the Privilege was laid too general; for it was 
to be diſcharged of Toll in all Places &c. when by Law they are not 


diſcharged of Toll, but only of ſuch Things which ariſe on their ar 
| | Lands, 


Dr 3  @n#  aÞie.. ao ©i7 * Alt. 


a5 wti.cw ws 
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znds, and which are for the Support and Eaſe of their Families. But 
der Cur; ro be quit of Toll in all Places ſhall be intended of ſuch 
Ebioge in all Places where he is Tenant. 3 Salk. 36. Savery v. 
Smith. | 

26. The Demeſne Lands and the Manor itſelf, which is Ancient De- 
meſne, is pleadable ar the Common Law; as a Man ought to ſue his 
Action for the Manor, and for the Lands, which are Parcel of the Ma- 
nor, at the Common Law and in C. B. But if a Man will ſue for 
the Lands which are holden of the Manor, which are in the Hands of a free 
Tenant who holdeth of the Manor, he ought to ſue for theſe Lands his 
Writ of Droit-Cloſe, directed unto the Lord of the · Manor, and there 
he ſhall make his Proteſtation to ſue in that Court the ſame Writ, in the 
Nature of what Writ he will declare. F. N. B. 11. (M) 
27. In Ejectment the Defendant pleaded Ancient Demeſue. It was 
moved to fer aſide the Plea, becauſe there was no Affidavit to verify it, 
whereas the Statute for Amendment of the Law ſays, That no dilatory 
Plea ſhall be allow'd without it. But per Cur. This is no dilatory, but 
only Pled to the Furiſdiction, and fo an Affidavit not neceſſary. Barnard. 
Rep. in B R. 5. Mich. 13 Geo. 1. Goodtitle v. Rogers. 


7 For more of Ancient Demeſne in General, ſee Fines, (H. b. 3) 
2 (H. b. 4) (N. b. 4) Trial, and other Proper Titles. 


7 ” 
— — — — 4 * — 
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23:33}, | OE IE 
i. 4 Geo. 2. cap. LL Writs, Proceſs, Pleadiugs, Rules, Indictments, It was mov d 


20. C. 1. Records, and all Proceedings in any Courts of Fuſtice 3 * 
within England, and the Court of Exchequer in Scotland, ſhall be in the Ju Sia * 
Enghyh Tongue. | in the 7 770 

8 of the Venire, 


which was in Eneliſh, and follow'd the old Latin Form, (12 and fo forth) for Duodecim &c. ahd fo Cn. 


Ia Action of Debt at" a Bond, the Alias dit Was in the Detlar ation put * A tin, as in p »'B 4 11 
as ved in Arreſt o Judgment; upon the late Act of Parliament, that all Proteodibgs at Law 4 
| ain | 


For more of Anglice in General, ſee Ahatement, Amendment, and 
n other Proper Titles. e 
77 | & ct? | 
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r 2 th. 4 Annuity. 


Sum of Mo — 


another g 
PRAA( A) What Things may make it. What not. In re- 


Fol. 226. n 

EVYD ſpect of the Tie when payable. | 
Life, or | 

Years, 


charging the 1. IF @ Parſon grants to me 10 l. every Year, that I ſhall be Reſident 

ae bend iu 1 wichin his Pariſh, payable cc. an Annuity lies for this; tor this 

Co. Litt. 144. is annual at my Mill. 7 Y. 6. 19. b. 

d. (b) 2. So if a Ban grants 20S. to me every Eaſter-Day that you [1 
ſtay with him in his Houſe, if he [J] come at any Day he 15 Kal 
have Annuity for this, yet at the Grant it was uncertain whether he 
I] would ever come there. 8 p. 6. . 

An Abbot, 3. Jf a Yan Frau to me a Rent of 20 l. payable at the End of 

mx A an every 20 Years, although this be not annual, yet an Annuity lies for 

Convent, tt. 8 D. 6, 6, b. | 

nted to a 


a 
; ow and his Heirs to find one of his Monks to ſay Maſs &c. every Holy-day in ſuch a Chapel, and that a; 
ten as be ſhould fail therein that they <vould forfeit to him and his Heirs 51. It ſeemed to the Court, that 
in this Caſe Annuity did not lie for the Heir, becauſe it was not annual; and yer perhaps one may have 
Writ of Annuity for Rent granted every 2d or 3d Year. But Shelly ſaid, that in this Caſe the Heir 
ſhall have no other Action than Debt. D. 24. pl. 149. Mich. 28 H. 8. Anoa. 


(A. 2) The Difference betwixt Annuity and Rent- 
Charge, or other Rents. 


For if a 1. IF a Man Holds certain Land by Rent-Service, and pays the Rent to 
Man bolds his Lord continually in another County than where the Land is, this 


agi change the Nature of the Rent, and therefore where the Plaintiff 
Coftle-guard Would have intitled himſelf ro it as to Annuity, he was not ſuffer d. 


in another Br. Rent, pl. 26. cites 36 H. 6. 13. 


do other Foreign Services in another, yet this is good, and ſhall be Rent-Service as above; for otherwil: 
the Tenant may be doubly charged, as it ſeems, viz. with Annuity, and with Rent-Charge. Ibid. 


2. A Man in Replevin preſcribed, that the Plaintiff and his Anceſtors, 
and thoſe whoſe Eſtare &c. have had Common in his Land where &c. 
and that the Plaintiff and his Anceſtors have uſed to pay 10 s. Rent per 
Annum to him and his Anceſtors for the ſame Common, and fo avow'd fir 
the 108. and good, notwithſtanding that he does not preſcribe that hi 
and his Anceftors &c. have had the Rent, but that the other has paid it, 
and all is one, per Cur. Quod Nota. and this is not Rent bur Annuity, 
tor he cannot have Aſſiſe; for he cannot have Rent out of his own Land; 
and yet 2 good Preſcription, per Cur. but he ought to allege Sei/in, per 
Cur. and fo ſee Preſcription to diffrain in his own Land. Br. Preſcrip- 
tion, pl. 1. cites 26 H. 8. 5. ic 
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3. Ifa Man would that another ſhould have 1 Rent- charge iſſuing The Rea- 
our of his Land, bat would not that his Perſon be charged in any Man- . on 
ner by a Writ of Annuity, then he may limit ſuch a Clauſe in the end 1 

of his Deed, provided always that this preſent Writing, nor any thing not expreſly 
therein ſpecified, ſhall any way extend to charge my Perſon by a Writ charged by 
or an Action of Annuity, but only to charge my Lands and Tenements ſucha Grant, 


with the yearly Rent atoreſaid &c. then the Land is charged, and the — ot 
Perſon of the Grantor diſcharged. Co. Litt. S. 220. — But e 


Err r f [ahi | "PE not to charge 
the Land is repugnant, per Popham Ch. J. Popb. 87. Hill. 37 Eliz. in Caſe of Ful wood v. Ward.” 
8 


— Y 


— 


— 


(B) By what Mord, it may be granted. 


1. IF a Yan grants an Annuity to another and his Heirs, , and does Firzb. An- 
1 oor ſay tor him and his Heirs, this is determinable by the wait pl. 
| | I 6. cites 
D ath of the Grantor. 2 0. 4. 13. Curia. eee 
| S. P. and in 

ſuch Caſe Annuity lies not againſt the Heir of the Grantor, tho” he has Aﬀets, Co. Litt. 144. b. 
A Man ought to grant an Annuity for him and hit Heirt, otherwiſe the Heir ſhall not be charged, 
nor can it continue after his Death. Contrary of the Grant of a Rent out of Land, or a Grant of 
Rent whereof he is ſeiſed; Note a Diverſity ; for this charges the Land, but an Annuity charges the 
Perſon only. Br. Charge, pl. 54. cites 21 H. J. 1, per Butler. 27 
' Where a Man grants an Annuity to J S. and his Heirs, this —_ not ſerve but during the Life of 
ror, and yet there it is Fee- ſimple determinable upon the Life of a Man. Br. Eſtates, pl. 65. 
Cites 21 H. 7. 4. 
But if he had granted it for him and his Heirs to the other and his Heirs, it is otherwiſe. But of Grant 
of Rent out of Land to J. S. and his Heirs, it is good, for the Land is charged, and in the other Cale 

e Perſon is charged, which cannot extend to the Heir without expreſs Words, Br. Ibid. | 


2. So if a Man grants a Rent in Fee, without ſaying for him and * — 8 
his Heirs, his Heirs cannot be charged in an Annuity, DO. 18 El. 84. 
b. pl, 2, Mich. 17 & 18 Eliz. S. C. — 10 Rep. 128. a. cites S. C. accordingly ; for the Time of E- 
lecken to make it an Annuity is paſt by the Death of the Grantor. L. C. clted Hob. 58. 


Br. Eſtates, pl. 65. cites 21 H. 7. 4. S. P. accord ing ly. 


3. The ſame Lam, though he adds further to the Grant, that he Fitzh. An- 8 


obliges himſelf and his Heirs to warrant the Annuity to the Grantee 2 2 16. 


Ch bis Heirs, for this does not inlarge the Grant. 2 Þ. 4. 23: accordingry. 
Aria. | | hr. An- 
6 | nuity, pl. 13. 
eites 8. C. & S. P. by Hanke, ond the Court agreed to his Opinion; but Brooke ſays, Quære of this 
Opinion, becauſe it ſeems it is good Law in a Covenant, Annuity, Obligation or Warranty, but not in 
a"Grant of Rent out of Land, ut videtur. S. P. per Cur, Pl. C. 457. a. Bur if an Abbot with 
Conſent of the Covent by Deed with their common Seal grants an Annuity to another in Fee, and does 
not ſay that he grants it for him and his Succefſors, and the Abbot dies, and 4 new Succeſſor is elected, 
he ſhall be charged with the Annuity, becauſe the Abbot with Conſent of the Covent charges the 
whole Corporation which continues for ever, and for that Reaſon the Annuity ſhall continue 2 


1 Aſſiſe of 20 8. Rent, the Deed was, I have granted to B. & Here- 
Aus ſuis Annuum Reditum 20s. de Molendino meo de C. percipiend* de me 
Heredilus meis in perpetuum, and it was awarded that it was iſſuing 


well. Br. Aſliſe, pl. 247. (246) cites 22 Aſſ. 65. | 
5. Annuity was granted So/vend” at ſuch and ſuch Feaſts / petatur. It z Roll Rep. 
Was a Quettion it it be due without an actual Demand. Palm. 320, 3% 
Mich. 20 Jac. B. R. Sir William Sands v. Lea. and Ibid, * 
. 261 Sands v. 
Leake S. C the Court divided. 
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dur ot the Mill, and is only an Annuity, and therefore the Aſſiſe lies . 


2 As a 2 SAL AKK. 
e- e. e . 
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Annuity. 


6. An Annuity which charges the Crantor, tho' it be with Clauſe of 
Diſtreſs, not being granted tor himſelt and his Heirs 2 Election made 
and a Diſtreſs taken, is merely perſonal, tot. Cur. Cro. C. 171. pl 
17. Mich. 5 Car. B. R. in Caſe of . Bodvill. 
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(C) Upon what Grant or Conveyance it lies. 


PDN a Rent created by way of Reſervation na Annuity 

lies, 1D, 4 4 5 

2. [As] if a Man makes a Feoſiment in Fee, reſerving a Rent, 

no Annuity lies for this, becauſe the Reſervation are the Words oi 
the Feottor, and no Grant of the Feoffee. Co. Lit. 144 


'» * . on 
144. a. S. P. 


* Firzh. An- 3. [So] if à Man betore Quia emptores had made a Feoſtment, 
22 c reſerving a Rent-Service, no Annuity lay for this Bent Service. 


but Br. An- 33 Y. 6. 34. b. admitted. + 36 P. 6. 13. b. 14. admitted. 33 E. 
nuity, pl, 3. Annuttp 52. 

1. is neither 
8 C. nor S. P. nor do I find it in Br. Annuity, ſo that it ſeems to be miſprinted in 1 D. 483. (C) pl. 
3. (c) f Firzh. Annuity, pl. 10. cites 8. C. and Br. Rent, pl. 26. cites S. C. but S. P. does 


not clearly appear there. 


4 [But] if a Man before Quia emptores terrarum had infeoffed 
another, rendering 20 Marks Rent, and the Feoftee by another 
Deed nad obliged himſelf in 20 Marks, to pay yearly to the Feoflor, 
(as it ſeems to be intended) for certain Lands which he had of his 
Feoffinent; upon this Deed the Feoffor might have an Annuity, for 
this had no Reference to the Rent reſerved upon the Feottment, 
but was a good Grant, though no Feoftment was made. 33 E. 3. 
Annuity '52. adjudged. | 


Fitzh. Aid, 5. If an Annuity be granted by an Abbot, JÞrtor, or Parſon, by 


7 * the Ordinance of the Ordinary upon a certain Accord, d Mit of An- 
8. P ſeems NULY lies for this. 25 E. 3. 39. | 
' admitted, — 


S. P. if the'Parſon had Quid pro quo, tho* the Ordinance made by the Ordinary was without the Con- 
ſent of the Patron. F. N. B. 152. (G) — Co. Litt 343. b. 344. a. S. P. accordingly, 


F. N. B. 6. So ﬀf ft be granted by the Ordinary with the Aſſent of the Parſon 
ane ann 8 K. 2. Annuity 53. We | 
"—_ 7. I a Man holds of me by a certain Rent - Service, and grants 
Fol. y. By a to me, reciting that the ſame Land is held of me by the 
ſame Rent, and tor the greater Surety he binds other Lands to my 
Diſtreſs, that I may diſtrain in other Lands, J cannot have a Writ 
of Annuity upon this, becauſe the Condition of che Rent is not 
| changed by this Deed. 33 E. 3. Annuity 52. but Quere. 
S. P. agreed 8. If a Rent be granted for Equality of Partition, no Mrit of An⸗ 
8 4 nuity lies, becauſe it is of che Nature of the Land deſcended. Cob. 
== at Lit. 144. b. | | 
Serjeant's 


Inn. Poph. 87. Hill. 37 Eliz —Fora Rent granted for Allowance of Dower or Recompence of 4 Title, 
an Annuity does not lie, becauſe it is in Satisfaction of a Thing real, and therefore ſhall not fall ro? 


Matter perſonal, but always remains of the ſame Nature as the Thing for which it is given. Popit, 


87. Hill. 37 Eliz, agreed by all the Juſtices and Barons at Serjeant's Ian. 
g. Of 


| 


S * 7 o 
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9. Of ſuch a Rent as may be granted without Deed, a Writ of Annuity 
does not lie, tho ir be granted by Deed. Co. Litt. 145. in Principio. 

10. A Rent-Charge was granted ont of a Rectory by the Parſon, who 
afterwards re/ign'd the Parſonage. A Writ of Annuity lies againſt the 
Grantor upon the ſame Grant. Poph. 87. Hill. 34 Eliz. in the Caſe of 
Fulwood v. Ward, cited by Clark, as reported by Bendlows to have 
been agreed in C. B. and agreed by ſeveral in the principal Caſe to be 
Law. | 


(D) Upon what Title it lies. 


1. A Writ of Annuity does not lie by Preſcription againſt an Heir, * This is 

| becaulte it cannot be known whether he has any Land by wiſprinted, 

. from the lame Anceſtor who firſt granted this. Co, d“ Mould 
+ 202. | (c) 


| | . F. N. B. 
152. (F) S. P. and for the ſame R-aſon. Br. Annuity, pl. 45 cites F. N B. 152. S. P. according- 
Jy, and for the ſame Reaſon. | 


Br. Annuity, pl. 10. cites 49 E. 3. 5. S. P. accordingly ; tho' other wife 
it is of Annuiry by Deed, where Aſſets deſcend to rhe Heir; per N De be, If * 
F. N. B. the S. P. accordingly.—— Firzh. Annuity, pl. 13. cites Trin. 10 E. 4. 10. S. P. by Danby 
accordingly.— S. P. admitted Arg. Mod. 200! in pl. 32. 


2. A Parſon of a Charch may be charged in Annuity by Preſeription; 
quod nota. Br. Annuity, pl. 10. cites 49 E. 3. 5. 
3. Annuity may be preſcrib in a Corporation which is determiu d, and 
that this Annuity was after granted over to another in Fee. Br. Annui- 
ty, pl. 40. cites 22 E. 4. 43. | 


41 TA” 1 
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(E) In what Caſes a Grant of u Rent is void as a Rent, 
| and yet thall be good as an Aunty. | 


i. IJ the Queen grants a Rent of zo l. to be received of a certain Sum The Word 
aſſign'd to her in Part of her Dower, de Magna Cuſtuma London; 8 7 
by the Hands of the Collectors of the ſame Cuſtom, and the Queen e 
h 1000 l. of the Cuſtom aſſigned to her for Part of Her Dover, Limitarion 
becauſe this cannot enure as a Rent, becatiſe one Rent cannot where the 
ive out of another, ſhe ures be charged in an Annuity, becaule the 4/7 
Orant was Generally of 20 l. de Nobo, not limited to the Cuſtom, g. Grants, 
but only the Keceipt limited to that, which cannot alter the Grant. pl. 4. cites 
9 . 6. 12. adjudged; c K 


/ Br, Annuity, 
pl. 3. cites 9 H. 6. 12. 53. ſays the Difference taken there is; where it is granted by the Name of Parcel 
other Rent &c. and where it is granted to perceive of ſuch a Sum &c. For in the one Caſe, if he 
has ro Rent, the Grant is void; but in the other it is a good Grant to charge the Perſon by the Word 
(ferceive.)—Fitzh. Annuity, pl. 5. cites 8 C. accordingly, and ſame Diverſity taken by Cotton and 
Marten Br Grants, pl. 4. cites 8. C. and ſame Diverſity accordingly. | 


2. 8 in this Cale, it the Queen had not had any thing of the 


ulens iu Lower. 9 . 6. 12. 
; 3. So 


5 — 1 Pe CRY a * 
"Y * 
4 . * C 
7” = 
* . ; 
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Firzh. An- 3. Soffa Man hath a Rent of 100 l. and grants an Annuity of TR 
vie) 0 4 to be received of him who is to pay the Rent ta him, he is chargeable 
2 5 — in an Annutty. 9 . 6 33. 


cording] | | 
by the berter Opinion, as Fitzherbert intends it.— Br Annuity, pl. 3. cites S. C. 


Fitzh. An- 4. Tf a Man grants an Anauir of 10 l. out of his Land in D. and 
cui pes he hath but 10 l. Rent there, pet he is chargeable in an Annuity, 9 
& $P. by ID. 6. 53. 


Newton ; 
ws held this to be a new Anmuity, and not a Grant of the ſaid Rent. 


Br. Annuity, 5. If a Man nts a Rent of 201. to be received of 40 l. Rent in 
. Es e. D. If he hath no Rent there, pet this is a good Annuity. 9 I). 6. 12. 
ü iy. b. becauſe this is a new Rent. 


accordingly. 
— Br. Grants, 


I. 4 cites 8. C. & 8. P. accordingly — —Kelw. 161. b. pl. 1. Mich. 3 H. S. S. P. per Cur. and cited 
Trin. 9 H. 6 the Opinion of Marten accordingly. a 


Firrh. An- 6. So if a Man grants a Rent of 201. to be received of his Te- 
nuity, pl-4 nants in D. and ath no Tenants there, thts is a good Annuity. 9 


28 b. by O. 6. 12. b. 53. b. 
Cotton. Br. Annuity, pl. 4. cites S. C. but S. P. does not appear. 


Br. Grants, 7. So if a Man grants a Rent out of his Manor, and he has no 
pl. 4. cites Manor, pet this ts a good Annuity, 9 H. 6. 13. 53. 


S. C. & S. P. 

accordingly. It a Man by his Deed granteth a Rent-Charge out of the Manor of Dale, (where- 
in the Grantor hath nothing) with ſuch Proviſo that it ſhall not charge his Perſon, albeit the Repugnancy 
doth not appear in the Deed, yet the Proviſo takes away the whole Effect of the Grant, and therefore ts 
in Judgment of Law repugnant; for upon the Matter it is but a Grant of Annuity, provided that it 
ſhall not charge his Perſon. But if a Man by his Decd grants a Rent Charge out of Land, * provided that 
it ſpall not charge the Land, albeit the Grantee hath a double Remedy, (as has been ſaid) yet the Proviſo 
is repugnant, becauſe the Land is expreſsly charged with the Rent; but the Writ of Annuity is but im- 
plied in the Grant, and therefore that may be reftrain'd without any Repugnancy, and ſufficient Reme- 
dy left for the Grantee ; for which Cauſe our Author puts his Caſe of Reſtraint of bringing a Writ of 
Annuity. Co, Litt. 146. a. | 

S. P. accordingly by Popham Ch. J. Poph. 87. Hill. 37 Eliz. 


bi. Stent 8. So if a Rent be granted to be received our of an Acre of Land in 
& bat z. and he has not any Acre there, yet this is a good Annuity, 9 
8 P. exact- V. 6. 12. 
ly does not 3 ; | 
appear —D. 344. b. Marg. pl, 2. cites like Point, Hill. 42 Eliz. C. B.. — Ov. 3. Paſch. 26 Elis. 
ſays S. P. was agreed by the Court. ——Goldsb. 30. pl. 1. Mich. 29 Eliz. cites S. P. by Anderſon, and 
agreed to by the Court in Sellenger's Caſe. | 
N. covenanted with the Wife of the Plaintiff dum Sola by Indenture, reciting that ſhe was ſeiſed in 
Fee of certain Lands, and that in Conſideration of a Marriage to be had between the Plaintiff and her 
Son, did grant to the Plaintiff a Rent-Charge out of thoſe Lands, to have after the Death of her Son, and 
covenanted to pay it &c. The Defendant pleaded that ſbe bad nothing in the Lands at the Time of the Grant, 
but that a Stranger was ſeiſed — e upon Demurrer it was adjudged for the Plaintiff, both becauſe 
the Defendant is eſtopp'd by the Deed, and thar the Covenant extends to it as an Annuity, All, 79. 
Trin. 24 Car. B. R. Newton & Ux' v. Weeks & Us. 


9. Tf a Yan grants an Annuity to be received out of a Bag of 

Money, this is a good Annuity. 9 D, 6. 12. b. 
̃ 10. So If he grants an Annuity to be received of J. 8 a Stranger, 
theſe Words co be received of J. S. are void, and pet it is a good 
Annuity ; for the firſt Words create the Annuity, 9 Þ. 6. 53. 


11. 80 


* 


# Annuity. 3 509 


1. 80 if a Pan grants an Annuty tobe received our of his Cof- 8. C. cite 
fers, the laſt Words are void, and the Annuity good. 9 Þ. 6. 53. . Gur, 


urt. 33. 
—-—— In ſuch Caſe Annuity lies. F. N. B. 152. (A) 


12. Jf a Man has 20 s. Rent-Service of ſeveral Tenants, and he re- Br. Grants, 
citing this Rent grants an Annuity of 10 s. to receive of che Tenancs, 22 
(*) this is void as a Rent, becauſe none of the Tenants hold by 10 8. + Pe 5%. 


but every one by 12 b. and ſo it ts not known who ſhall pay it, noa 
who ſhall attorn, and therefore it is a good Annuity. 9 Þ. 6. 8 g. & 


12. UD. S. P. accord- 


13. Jf a Man recites that he has 10 l. Rent of one A. and grants 8874 / 
an Annuity ot 108. percipere of the ſaid Rent, if he has no Rear pet 
it is a good Annuity. 9 0. 6. 13. 

14. [But ita Man recites, that whereas he has 20s. Rent iffuing 
out ot the Manor ot D. and grants 10 8. Parcel of the ſaid 208. if he. 11 


This is 


has no Rent iſſuing out of the laid Manor, he 1s not chargeable in fol. 161. b. 
an Annulty, out the Srant is utterly void, for he intended to pals the pl. 1. 
Rent he had there, Geli. 3 i). . 3 

15. So it the Grantor nad had ſuch Rent tfſuing out of the ſaid Ma- Iy 161. 
nor, the PPerion of the Grantor could never have been charged upon Mich. x H. 
ſuch Grant. Kell. 3 0. 8 1. 


f | 8. 
16. Bur it a Man tecttes that he has 20 8. Rent iſſuing out of the * See the 
Manor of D. and grants 10 8. iſfuing out of the ſaid 20 8. the Grantee Note, at pl. 


may, upon this Grant, charge the Peron or the Grantor by Writ “ 


of Annuity. Kell. 3 H. 8. 1. 

17. Soit a Man recites, that whereas he has 10 l. iſſtifng out of * See the 
the Manor of O. and grants 40s. to another percipere ot the ſaid 101. Note at pl. 
when in Truth he has nor any ſuch Rent, yet the Grant is good ta; 
charge the ]>erſon of the Grantor, for the Words (ercipere ot the 
ſaid 10 1.) are more than was neceftary, becauſe the Grant was ſuf: 
ficient betore. Kell. 3 H. 8. * 1. 3 | 

18. Ma Man grants an Annuity to another Solvend” out of the Hob 248. 
clear Gains ot Allom Mines, in a Yrit of Annuity it ts no Plea for b.; * 8. C. 
the Defendant ro ſay that chere were not any clear Gains, for the 5 © nds. 

rant charges the Perſon, and the reſt ts idle. Hobart's Reports, ed for the 
Cale 317. between Sith and Boncher, adjudged. Trin. 17 Jac, B. Flivcit. 
19. Na Man has 100 1. de Magna Cuſtuma London, and he grants list, 


201, of the 1001. it is void, and if it be not void, yet becaute the — 2 


Intent appears to paſs only Part ot the 100 l. and not to make a new be 95. 6. a. b 


— — of 20 l. his Perſon is not chargeable. 19 H. 6. 12, J. B. a⸗ 


20. If a Man has a Rent of 20 8. of one Tenant, and he reciting Firzh. An- 
this, grants 10 8. of his Rent, if the Tenant attorns, this is a goon nuny, pl. 5- 
Grant of the Rent, but if he does not attorn it is void, but whether * 
he attorns or not, pet the Perſon of the Grantor is not chargeable j1.; cher, 
[1 an 412 953 9 0. 6. 13. 33. 9 0. 6. 5;. if the Tenant attorng.. >. © 

21. If a Man recites how he has 20 J. Rent, and grants 10 1, of Br. Grants, 
the ſame Rent, if he has no Rent his Perſon ſhall not be charged, + * 
hecauſe he intended to paſs what he had as a Rent, and not to _—_ $> . 
new Rent. 9 Þ. 6. 12. 53. | ingly —— 


; Fitzh. An- 
ruity, pl, 5. cites 8. C. and 8. P. accordingly, by Marten and Cotton. 


22. If a Renr-charge 18 granted to A. for Years, and after Ar- Faron 
rearages incur, and A. Dies during the Bears, the Execurors of A. * (5 d =P 
may not have a Þ2rtt of Annuity for the Ariearages incurr'd in the Life 8 oa . 7 


of the Teſtator, betaliſe the * Does yet continue. Mich. 22 not S. P. — 
0 


Tac, 


4 cites; 


* 
_—_ — 2 _— 
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wa 


1 
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Bat if a Man Jac, B. R. between Carew and Burgen upon a Demurrer, per Cu 


rants a | 
. owe charge rium. . | 
out of Certain Lands to another for Life with 4 Proviſo that it ſhall net charge his Perſon, and the Rent 
is behind, the Grantee dieth ; the Executor] of the Grantee ſhall have an Act ion of Vet àgainſt th 
Grantor, and charge his Petſon for the Arrearages in the Lite of ih: Gra tec, becauſe tie — 
have no other Remedy againſt the Grantor for the Arrearages, for diitrain they cannot, becauſe the 
Eſtate in the Rent is determined, and the Proviſo cannot leave the Ex cutors without Remedy, 
Co. Litt. 146. b- Pending Writ of Annuity the Term expired, and it was the elcar Opinion 175 
the whole Court, that the Plaintiff could not have Judgment, which in this Writ is Quod querens 
recuperet Annuitatem prædictam, and now there is not any Annuity in bei g. 2 Le. 51. pl. 68. Trin 
29 Eliz. B. R. Backhouſe v. Spencer. L* Quzre if this ſhould not be (may have) leaving out th- 
Word (not) in the Original, becauſe it is ſaid that the Annuity is till co mi ung I — Bar "when 0 
Amnuity determines, tho it be pending a Writ of Annuity, the Writ fals for ever, becaute no like 
Action can be maintained for the Arrearages only, but for the Annuity aud Arrears Co. Lim, 285. 


* 
— F 
- * * _— 


——— — = | - — 3 
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(F) At what Lime it lies. 


S. P. accord- x, IF the Grantee ofa Rent brings an Aſſiſe tor ir, he ſhall never alter 
ingly, if be 1 have a Writ of Annuity, becauſe by the bringing of an Alle 
- he has clected it to be a Rem. 18 E. 3. 7. b. 


Plaint; but 


the purcha- 
ſin * Writ of Annuity, and Entry of it in Court of Record, or an Aſſiſe, is no Determination of the 


Election, becauſe a Stranger may purchaſe a Writ in the Name of the Grantee, and enter it of Record ; 
but his appearing determines his Election. Co. Litt. 145. (a) (I) 


2. Writ of Annuity does not lie after the Grant determined by Fuds- 
ment or ot herwiſe; but Debt. F. N. B. 152. (C) in the new Notes there 
(a) cites 16 E. 3. Annuity 22. 15 H. J. 1. 2 
3. If the Annuity determines pending the Writ, it abates. F. N. B. 
152. (C) in the new Notes there (a) cites 16 E. 3, Annuity 22. 
4. When the Rent is extinguithed by his Purchaſe of Part of the Land, 
he thall never have a Writ ot Annuity, becauſe it was by the Grant a 
Rent-charge, and he hath diſcharged the Land of the Rent-charge by 
his own Af, by Purchafe of Part; and therefore he cannot by Writ of 
| Annuity 3 the Land of the Diſtreſs. Co. Litt. 148. a. 
As if Tenant 5. But if the Rent- charge be determin'd by the AF of God or the Law, 
for another yet the Grantee may have a Writ of Annuity ; for Actus Legis nulli ſa- 


e's Life; cit Injuriam. Co. Lit. 148. a. 


ants 4 ; ; - - 
nt-charge to one for 21 Tears, and C que Vie dies, the Rent-charge is determined, and yet the 


Grantee may have, during the Years, a Writ of Annuity for the Arrearages incurr'd after the Death of 
coy ue Vie, becauſe the Rent-charge did determine by the Ad of God, and by the Curſe of Lau, 
A 


gis nulli facit Injuriam. Co. Litt. 148. a. 


* 2 And, 2. 6. The like Law is, if the Land out of which the Rent-charge is 
5 — 7 granted be recover d by an elder Title, and thereby the Rent-charge is 
+ Ward, avoided; yet the Grantee ſhall have a Writ of Annuity, for that the Rent- 
S. C. cited, charge is avoided by the Courſe of Law; and fo it was holden in Ward's 
2 4. Caſe, againſt an Opinion obiter in * 9 H. 6. 42. a. Co. Litt. 148. a. 
8. C. cited, and denied to be Law, in the 8. C. of Fulwood v. Ward. Poph. 86: 
7. The Plaintiff declared upon a Grant of an Annuity for Term of 
Years, and pending the Action the Term expired. The Court held clearly 
* that the Plaintiff could not have Judgment ; for the Judgment in this 


Writ is Quod querens recuperet Annuitatem ſuam, whereas no there 
| nd 


is 


ws has. we Wn @.. 
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ay Annuity in Being. 2 Le. 51. pl. 68. Trin. 29 Eliz. B. R. Backhouſe 


y. Spencer. | 5 N 

. Jt W. Leſſee for Years, determinable on the Life of P. by Writing granted Mo. zor. pl. 
an Annuity of 10 l. a Year out of the Premiſſes for 15 Tears, with Clauſe 45% S. C. 
of Diſtreſs. P. died in 3 Years. The Grantce brought Writ of Annuity — 1 8 4 
in C. B. for the Arrearages after his Death, and the Caſe for Difficulty "IT. 2» 44 | | 
was argued ar Serjeant's-Inn betore all the Juſtices and Barons, and they pl. 1. S. C. 41 
all, except Walmſley, Fenner and Owen, agreed that the Plaintiff ought adjudged ac- 
to have Judgment; for the Law gives him an Election ar the Beginning NN * 
to hase it a Rent or an Annuity, which ſhall not be taken from him but 2 Rep 8 41 
by his own Act or Folly; and Judgment in C. B. accordingly. Poph. b. fays thee N 


86. pl. 2. Hill. 3) Eliz. B. R. Ful wood v. Ward. the Act ot 


i : | : God, viz, 
the Death of P. by which the Rent-charge was determin'd, was no Determination of the Annuity. ; 


_— 


. 


= We 


„ 


[F. 2) In what Caſes the Grantee has Election to make 
it a Rent or Annuity. 


1. FF the Grantee brings an Aſiſe for the Rent, and makes his Plaint, 
he ſhall never after bring a Writ of Annuiry. Co. Litt. 145. 

2. An Avowry in Court Foy which 1s in Nature of an Action, 
is a Determination ot his Election before any Judgment given. Co. Litr. 
145. b. 2 

+ If a Rent-charge be granted to A. and B. and their Heirs, and . 
diftrains the Beaſts of the Grantor, and he ſues a Replevin, A. a vous for 
himſelf, and makes Conuſance for B. A. dies, and B. ſurvives, B. ſhall 
not have a Writ of Annuity ; for in that Caſe the Election and Avowr 
for the Rent ot A. barrs B. ot any Election to make it an Annuity, albeit 
he aſſented not to the Avowry. Co. Litt. 146. 

4. The Grantee hath Election to bring a Writ of Annuity, and 
charge the Perſon only to make it Perſonal, or to diſtrain upon the 
Land, and to make it Real. Co. Litt. 144. b 

5. Of ſuch a Rent as may be granted without Deed, a Writ of Annuity 
* not lie, though it be granted by Deed. Co. Litt. 145. a. at the 

op. | 
4 If Grantee of a Rent-charge takes Leaſe of the Land for 2 Nears, he 
ſhall never after the 2 Years ended have Election to make this an Annui- 
ty. D. 140. a. pl. 40. Marg. cites Mich. 43 & 44 Eliz. per Walmſley ]. 

n. Parchaſe of the Land by the Grantee ot the Rent-charge before Where a 
Election made will diſcharge the Land. D. 140. pl. 40. cites Litt. Grantee 


| | „ urchaſes 
Parcel of the Land charged, he has excluded himſelf of his Election by his own Act; by *. Ch alle, 
and Ch. Baron, and ſeveral other Juſtices and Barons at Serjeant's Inn. Poph. 86. Hill. 3) Eliz. in Caſe 
of Fulwood v. Ward. | : 


3 , * . 
- «a. y 4 
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8. Releaſe of all Annuities before Election made, will diſcharge the Land 
alſo. D. 146. pl. 40. Hill. 3 & 4 P. & M. 

9. A. grants a Rent- charge to B. which is paid to him, and then B. 
grants it over to C. and rhe Tenant of the Land attorns; now C. ſhall 
bot have Election to make this an Annuity, but ought to take it as a 
ent- charge. Goldsb. $3. pl. 1. Paſch. 30 Eliz. Anon. 

10 It a Termor for 2 Years grants a Rent-charge in Fee, this, as to the 
and, is but a Rent-charge for 2 Years, and if he avows upon 5 on the 
| cteynii- 


- 


* . 


en Annuity. 


nn. 


Determination of the Term, the Rent is gone; but by way ot Annuity it 
remains for ever, if it be granted tor him and his Heirs, and Aflets de. 
icend from the Grantor ; per Popham Ch. J. Poph. 87. Hill. 37 Eliz 
B. R. in Caſe of Fulwood v. Ward. : 
11. Neither the Preſumption of Law, nor the expreſs Grant as a Ren: 
all take away from the Grantee the Benefit of his Election, where ng 
Default was in him; but that upon his Election he may make it to be 
otherwiſe, as Ab Initio; per omnes J. And per Popham Ch. J. therefhre 
if a Rent-charge be granted in Tail, the Grantee may bring a Writ of An. 
nuity, and thereby prejudice his Iſſue, becauſe then ir ſhall not be 
taken to be an Intail, but as a Fee-fmple conditional Ab Initio. Pon. 
87. Hill. 37 Eliz. B. R. Ful wood v. Ward. : 


See (F. 2) (F. 3) What ſhall determine Grantee's Power of E- 
lection to make it a Rent or Annuity. 


1. JF a Man has Annuity with Clauſe of Diſtreſs, and he diſtrains, yer 
he may have Writ of Annuity atter it he has not avowed in Court 
of Record. Br. Annuity, pl. 36. cites 10 E. 4. 10. per Choke. 

2. It a Man grants a Rent-charge to a Man and his Heirs, and dies, 
and his Wife brings a Writ of Dower againſt the Heir, and ½e Heir, in 
bar of her Dower, claims the ſame to be an Annuity, and no Rent-charye, 

et the Wife thall recover her Dower, for he cannot determine his E- 
ſection by claim, but by ſuing of a Writ of Annuity, neither can the 
Heir have, after the Endowment, an Annuity for the two Parts, tor 
that ſhould not be according to the Deed of Grant, tor either he e 
muſt be a Rent-charge or the whole an Aunuity. Co. Litt. 144. b. 

3. This Determination of the Election of the Grantee muit be by Ac- 
tion or Suit in Court of Record, tor albeit the Grantee diſtrains, yer he 
may bring a Writ of Annuity and diſcharge the Land. Co. Litt. 145. 

4. If the Grantce brings a Writ of Annuity, and at the Return there- 
of appears and counts, this is a Determination of an Election in Court 
of Record, albeit he proceeds no further. Co. Litt. 145. 

5. The purchaſing of a Writ of Annuity, and Entry ot it in Court of 
Record, or of an Aſſiſe, is no Determination of the Election, becauſe a 
Stranger may purchaſe a Writ in the Name of the Grantee, and enter it 
of Record; but if the Grantee appear thereunto &c. then this amounts 
to a Determination of his Election, as has been ſaid. Co. Litr. 145. 

6. Where the Rent-charge is apportioned by AF in Law, the Writ of 
Annuity fails; for it the Grantee ſhould bring a Writ of Annuity, he 
muſt ground it upon the Grant by Deed, and then he muſt bring it tor 
the 4 Co. Litt. 150. a. 

Fin. in the 7. A Man granted a Rent-charge by Deed out of his Lands, without 
Folio Edi- ſaying Pro ſe & Hæredibus ſuis, and died. The Grantee brought An- 


Gon, 17. b. nuity and counted upon the Deed, and the Heir appeared and imparled 


— to the next Term. The Plaintiff diſcontinued his Suit, and diſtrained 
foo. Raid for the Rent. The Heir pleaded the Matter above. But upon Demut— 
on, 68. ſays, rer the whole Court held the Diſtreſs good and lawtul, becauſe the Per- 
that the fon of the Heir was not bound nor charged by any Word in the Deed, 
Mo wi had and conſequently no Election remained in the Grantee a ter the Grant- 
Ju _— or's Death to make it Annuity or Rent-charge ; ſo that tho the Procets 
in the Writ in the Writ of Annuity had proceeded to Judgment, (as Liclcron ſpeaks) 


of Annuity, yer 


T — 


vet this would not diſcharge the Land in this Caſe. D. 344. b. pl. 2. and yet ſhall 


ich. 17 & 18 Eliz. Anon. diſtrain af- 
ter wards, 


but this ĩs not exactly agreeable to the Original in D. which is as above. Co. Litt. 145. a. cites 
Litt. S. 219. where he ſays, that if the Grantee recovers by Writ of Annuity, then the Land is diſ- 
charged of the Diſtreſs, which Ld. Coke obſerves, is putting the Caſe very ſurely upon a Recovery 
in a Writ of Annuity ; but if the Grantee brings Annuity, and at the Return thereof appears and 
counts, this is a Determination of his Election in Count of Record, albeir he never 2 any fur- 
ther. Aud per Popham, Poph. 87. S. P. and the Heir ſhall never be charged, yet if the Grantee had 
taken it as a Rent- charge the Land had been charged with ir in Perpetuity. 1 

One that had nothing granted a Rent-charge, for which he avow'd in Replevin, yet it was agreed 
that he might bring Annuity, becauſe there was no Election. D. 344. b. Marg. pl. 2. cites Hill. 
42. C. B. Anon, 


- 


8. If Feffee on Condition grants a Rent-charge, and preſently breaks the 
Condition, whereupon the Feoffor re-enters, the Feoffee ſhall be charged by 
Writ ot Annuity ; tor it would be againit all Reaſon that he by his 
own Act, without any Folly of the Grantee, ſhall exctude the Grantee 
of his Election which the Law gives at the Beginning ; by the Ch. 
Juſtices and Ch. B. and other Juſtices and Barons. Poph. 86. Hill. 37 
Eliz. at Serjeant's Inn, in Caſe of Fulwood v. Ward. | 

9. It a Diſſeiſor grants a Rent-charge to the Di ſſeiſee out of the Land 
which he had by the Diſſeiſin, it the Diſſeiſee re-enters before a Writ of 
Annuity brought, the Annuity is gone; tor this was his own Act. B 
the Ch. Juſtices and Ch. B. and other Juſtices and Barons at Serjeant's 
Ina, Poph. 86, 87. Hill. 37 Eliz. in Caſe of Fulwood v. Ward. 


(F. 4) Charged. How. Jointly or ſeverally. 


1. Tf the Grant be Obligamus nos & utrumgut noftrum, the Grantee 
| may have a Writ of Annuity againſt either ot them, but he ſhall 
have bur one Satisfaction. Co. Litt. 144. b. 

2. Grant by two of 20 l. per Ann. to A. tho? the Perſons are ſeveral, 
yer A. ſhall have but one Writ of Annuity. Co. Litt. 144. b. 

3. It A. be ſeiſed q Lands iz Fee, and he and B. grant a Rent-charge 
to one 1n Fee, this Prima facie is the Grant of A. and the Confirmation 
5 B. bur yet the Grantee may have a Writ of Annuity againf# both. Co. 

itt. 144. b. | 
1 * B. Fointenants of Land in Fee, by their Deed grant a Rent- 
charge out of thoſe Lands, provided that the Grantee ſhall not charge the 
Perſon of A. in this Caſe, if the Grantee bringa Writ of Annuity he muſt 
charge the Perſon of B. only. Co. Litt. 146. b. 
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(F. 5) What ſhall determine or ſuſpend an An- 
4 nuity. 


I, I. Aſſiſe Annuity of 10 Marks was granted ti// the Grantee was ad. If A (a Lax- 
I vanced to a competent Benefice, and they were at Iſſue of the Value of 90) has the 
the Benefice tendered and refuſed, viz. that it is n worth 101. &c. and ene. 
the other e contra where the Annuity was of 10 Marks; and it was ſaid, "a and B. 
that it he had accepted the Benefice it had extinguiſhed the Annuity of the Prrſenta- 
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grant, . whatever Value the Benefice had been; the reaſon ſeems to be becauſe 


Annuity to C the Acceptance proves that the Grantee took it as competent. Br. 


why or nr Annuity, pl. 30. cites 19 Aſſ. 4. 


vanced to a | val. 5! | 
Benefice by B. if afierward the Church hecome void, and C. is nominated to B. to be preſented over, 44d 
A. does ſo accordingly, and upon this B. is admitted, inſtituted, and indutted, yet the Annuity ſhall not 
ceaſe, for that the Grantee was not thereunto preferred by the Grantor, altho' he preſented him. Dog. 


of Adv. 65, 66. Lect. 12. | 


58 P. For _ 2, A Man granted Annuity to J. N. pro Conſilio impenſo & impendends, 
ws to He required Counſel, and the other refuſed. The Annuity is extinct ; 
vet; for for it is a Condition in Law. &c. * But he is not bound to counſel him but 
Man may in a Place where he finds J. N. but J. N. is not bound to go or ride to any 
notify his Place to give Counſel ; and if he promiſes him to come to B. to counſel him, 
1 him, and does not come, yet this is no Bar in Writ of Annuity ; for it is a bare 

4 Co Promiſe. Br. Annuity, pl. 18. cites 21 E. 3. 7.—And ſuch another 
Counsel Caſe and Judgment 8 H. 6. 23. Ibid. 


where he 
is, without going to the Party. But Annuity granted for Life pro Auxilio & Grſilio habendo, and the 


Defendant ſaid that the Plaintiff is a Phyſician, and that the Defendant was ill, and ſent J. B. to him for 
bis Counſel and Aid, and the Plaintiff would not counſel! nor aid him, Judgment ſi Actio, and the Opinion 
is, that it is ati Extinguiſhment of the Annuity ; for a Phyſician ought to go to the Patient to counſel hin ; 
for the Patient cannot come to him. Note a Diverſity. Br. Annuity, pl. 4. cites 41 E. 3. 6. 19. 


3. But there it is agreed, that if the Grantee grants by the ſame Deed 
that he will go with him to ſuch Place &c. then, it he does not, he ſhall 
forfeit the Annuity ; per Straunge. Lure inde ; for it is a Grant, and 
not a Condition; but the Words were pro qua quidem Conceffione & Dona- 
tione, he granted to come to the Place to counſel him &c. Br. Annuity, 
pl. 18. cites 21 E. 3. 7. | 

4. Annuity by the Prior of T. againſt the Parſon of D. The Defendant 
ſaid that H. was ſeiſed of the Advowſon, and granted it to N. Predeceſſor 
of the Plaintiff, and after he 22 the Church in proprios Uſus, and 

eld a good Plea. The Reaſon ſeems to be inaſmuch as the Appropria- 
oo made Unity of Poſſeſſion, and ſo extinct. Br. Annuity, pl. 14. cites 
2 H. 4. 16. | | 
-4 if an Annuity be granted pro Homagio & Servitio, and the Grantor 
diſclaims in the Services in Writ of Annuity, the Annuity ceaſes ; per Rick- 
hil J. Br. Extinguiſhment, pl. 37. cites 7 H. 4. 16. 8 
6. If I grant an Annuity to F. F. to keep my Park, and after the Gam: 
is kilÞd in his Default, this is an Extinguiſhment of the Annuity. Br. 
Annuity, pl. 49. cites 5 E. 4. 5. 
Br. Double 7. Annuity granted /o long as the Grantee ſhould be Benevolens, Proferens 
Plea, f. 100. 69 Amicabilis to the Grantor ; there, if the Grantee labours to put the 
cites S. C. Grantor out of Service, where he has 4 Marks Fee per Ann. it is a For- 
feiture of the Annuity. Br. Annuity, pl. 35. cites 7 E. 4. 16. 

8. Where a Vicarage is charged with an Annuicy, it ſhall not be ſuſ- 
pended by the Entry of him who has the Annuity in the Vicarage ; tor the 
Glebe is not charged, bur the Perſon of the Vicar. Br.-Grants, pl. 56. 
cites 21 H. J. 1. 

9. If an Annuity be granted pro Decimis &c. it the Grantee be unjuſt- 
ly diffurb'd of the Tithes, the Annuity ceaſes; and ſo it is it Annuity be 
granted pro Conſilio, and the Grantee refuſe to give Counſel, the Annuity 
ceaſes, Co. Litt. 204. a. 

Mo. 522. pl. 10. A. granted Annuity to be paid at A.*'s Houſe on Reque/t, at the four 

_ 689. S. C. . uſual Feaſts in che Vear. If no Requeſt be made at any ot the Feaſts, 

but 8. P. does „et the Anguity is nor loſt ; for by the Grant it is a Duty, and the Li- 

not appear. mitation to be paid at the 4 Feaſts is a Limitation of the Payment, and 

f if it were not a Duty the Requeſt is not material; per tor. Cur. Cro. 
E. 721. pl. 49. Mich. 41 & 42 Eliz. C. B. Thomſon v. Butler. 


(F. 6) Where 
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(F. 6) In what Caſes an Annuity may be granted 


oVeTr. 


1. IN Annuity che Plaintiff counted that F. Biſhop of E. was ſeiſed of the 

1 Annuity, and granted it to 2, and for the Arrearages they counted 
&c. Per Belk. This is only a Perſonal Action, which cannot be granted 
over no more than Debt; but per Thorpe, Annuity is inheritable, there- 
fore it may be allign'd over, Quzre; tor it was not admitted. Br. An- 
nuity, pl. 8. cites 41 E. 3. 27. h 

2. In Debt, where a Man has Annuity to him and his Heirs, he may 

ant ic for Term of Lite, or otherwiſe; per Aſcue, quod nemo negavit. 
Quod quære; tor it is not in a manner, but a Choſe en Action. Br. An- 
nuity, pl. 19, cites 19 H. 6. 42. | 

3. It a Man has an Annuity by general Grant or by Preſcription, he may 
grant it over, tho'1t be in a manner a Choſe en Action. Br. Annuiry, 


pl. 3). cites 21 E. 4. 20. Per Catesby ]. | | 

4. It was doubred whether he who has Annuity in Fee may grant it 
over; tor it is a Choſe en Action. But by others it is Inheritance, and 
therefore may well be granted over, and this without Attornment; for 
this charges the Perſon, and yet the Defendant was charged as Parſon 


of a Church. Br. Annuity, pl. 39. cites 21 E. 4. 83. 
5. An Annuity was granted by the Parſon of B. pro Conſilio ante Ibid. fays; 


tune impenſo habend* & recipiend” to the ſaid G. and his Aſſigns. Debt Nota it was 


was brought by the Aſſignee of the Grantee, All the Juſtices held the pro Conſilio 
impenſo, and 


Grant good, and that Debt lies by the Aſſignee. Mo. 5. pl. 18. Trin. hot impen- 
3 E. 6. Baker v. Brooke. 1 

| | D. 65. a. 

pl. 1. B. C. ſays it was pro Conſilio impenſo, and that it was much doubted, and 1 bagp at the Bar, and 
that it was moved that it lay not for the Grantee, becauſe it appears by the Count that the firſt Grantee 
was ſeiſed thereof in his Demeſne as of Franktenement, by which he made his Election to take it as a 
Renr-ſeck; for it was not granted out of the Rectory of B. And the Reporter ſays Quzre bene, be- 
cauſe no Judgment is enter d on the Roll. a Dal. 5. pl. 10. Anon. but is the S. C. tho' he ſtates the 
Grant to be pro bono Conſilio impoſterum impendendo; but ſays (as likewiſe Mo. 5. 6. does) that the 
Parties came to an Agreement; but the Court declared that they were agreed that the Grant was good. 
d D. 65. in Marg. ſays that Bendloe reports that the Juſtices held the Count good, and that 


ä their Opinion was that the Plaintiff ought to recover. 


6. Annuity was granted by the Parſon of B. upon a Grant of an An; Annuity 
nuit) made by him of 40 J. pro bono Confilio” ſuo impoſteram impenſo im- granted pro 


ſilio im- 


pendendo] for the Life of the Grantor. The Court agreed that this An- gangen 
muity might be granted over. Her. 80. 81. Hill, 3 Car. C. B. Gerrard A 41S: grant- 


V, Boden, able over. 


| Br. Annuity, 
pl. 35. cites 21 E. 4. 20. per Catesby. A Man granted a Rent out of certain Lands pro Conſilio im- 
ſo Sf impendendo, To have and to hold to him and his Afſigns for Term of his Life payable at four 
caſts in the Year; and upon Default of Payment pon Demand, it ſhould be lawful for him to diſtrain. 
The Grantee granted the Rent over. The Aſſignee, after one of the Days; demanded the Rent, and diſ- 


rain d, and the Diſtreſs adjudged lawful, Co. Litt. 144. a. 


CF. 7) 


* 


Contra now _ _ - . ger ade 
by the Sta- his Return, for nogſuch Proceſs as Capias did lie in Annuity then. Br. 


tute of 23 
16 


Annuity is brought, and the Defendant diſclaims in the Services, theAnnuiry 


— ee net eas 


(F. 7) What Action muſt be brought for the Annuity 


or Arrears. 


1. IF Rent be granted out of Land in two Counties, Aſſiſe does not lies 
but Writ of Annuity. Br. Rents, pl. 22. cites 17 E. 2. 
2. If Annuity be granted to one for Homage and Services, and Writ of 


ſhall. ceaſe imperpetuum, bur of the Arrears beiore the Diſclaimer the 
| Plaintiff ſhall have Wrir of Debt, and no Annuity, tor the Annuity is 
extinguiſhed by the Diſclaimer. Br. Annuity. pl. 16. cites ) H. 4. 16. 

3. Where a Plea goes to all, and to the Extinguiſhment of the Aunuity 
Debt will lie of the Arrearages before, and not Writ of Annuity. .. 
Annuity, pl. 20. cites 19 H. 6. 54. 

4. If a Man grants an Annuity, and after grants by another Deed, that 
if it be Arrear be may diftrain in ſuch Lands, there he may diſtrain, and 
yet ſhall not have Aſſiſe, for the Annuity remains ſicut Prius. Br. At- 
liſe, pl. 489. cites 32 H. 6. 27. per Littleton. 

5. In Annuity the Sheriff returned Nihil, and was compelled to amend 


Annuity, pl. 5. cites 33 H. 6. 43. 


Quod Nota ; by Brooke. Ibid. 


Br. Deux 6. Tho' Annuity pro Conf1io be determined by Refuſal, yet Debt lies of 
4 * the Arrears before, and this Action is Debt, but in Action ot Annuity, 
SC there the Refuſal goes to all of this Nature ot Action; Nota Difference 
in Annuity, and e contra in Debt upon Arrears of Annuity. Br, Annu— 
ity, pl. 28. cites 39 H.6. 22. 
». IfAnnuity be June for Life of F. NM. and the Grantee brings Writ of 
Annuity, and F. M. dies pending the Writ, the Action is determined, 
and the Party ſhall have Writ of Debt of the Arrears, Br. Annuity, pl. 
22. cites 14 H. J. 31. & 15. H. J. 1. per Brian. 
8. P. and ſo 8. In Annuity the Plaintiff counted upon a Grant Anno 18 H. 6. for 
where < apt | Years, and found for the Plaintiff, and becauſe it appeared by the 
ow 7 Count, and the Time, that the Annuity is expired, ſo that he ought to have 
Br. Dette, Writ of Debt for the Arrears, therefore per tor. Cur. he ſhall not have 
* 203. cites Judgment; and there it was taken for clear Law, that it the Annuity 
"= Man determines before the Writ urchaſed, or pending the Writ, there the 
has 1 Writ of Annuity is gone; Guod Nota. Br. Annuity, pl. 6. cites 34 


for Term of H. 6. 20. 


Nears, he 


ſhall have Writ of Annuity as long as the Annuity continues, and after this is ended he ſhall have Debt 


the Arrears, per Vaviſor, Davers, and Fineux. Br, Annuity, pl. 32, cites 9 H. 5, 16.——Þr. 
144. cites 9 H. . 12. 8. C———Br. Annuity, pl. 29. cites 39 H. 6, 28. that Annuity lies, 


and not B. 


bt, ſo lon 
Jac. and held acco 


tte, 


lies of the 


Annuity when the Annuity continues, and it ſhall be in the Detinet where Writ of Annuity is in the 
Debec. Br. Annuity, pl. 46. cites Old Nat. Brev. 


- cauſe the Annuity is determined. Contra when the Annujty continues, 


And ſo Ac- 
tion of X 


=” 
2. 


r the Term continues. 8. C. cited by Williams J. Bulſt. 152, Trin.) 
7 - 


9. W here a Man grants an Annuity to J. S. during the Life of the 
Gramor, and the Annuity is Arrear, and the Grantor. dies, the Grantee 
himſelt ſhall have Action of Debt of the Arrears of the Annuity, be- 


as it ſeems, Br. Dette, pl. 191. cites Ver. N. B. 


10. Executors ſhall have Writ of Debt ot the Arrearages of Annuity 
incurr'd in the Time of the Teſtator. Br. Annuity, pl. 46. citesVer. N.B. 


11. An 
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11. An Annuity was granted to a Woman for Life, who afterwards mar- 
ried, and Arrears being due, ſhe died, ſo that the Annuity was deter- 


ö Annuity. 


mined. Adjudged that her Husband might have an Action of Debt at 


Common Law ; tor an Annuity is more than a Choſe en Aion; tor it 


may be granted over. Ow. 3. Paſch. 26 Eliz, Anon. 


F. 8) Pleadings. Declaration. 


1. DEM was granted to 7. Ouintin by his Father by Name of T. 
6 his Son, and he brought Aſſiſe of the Rent by Name of T. O. of N. 
and did not ſay T. Son of 7. ©. and yet the Writ good; Quod Nota; 
and yet in Annuity it ought to agree with the Specialty, Br. Variance, 


pl. 70. cites 26 All. 38. 


2. Annuity againſt the Parſon of E. the Plaintiff counted that he and his 
Predeceſſors, Time out of Mind have been ſeiſed ot the ſaid Annuiry of 

s. per Ann, by the Hands of A. late Vicar of E. and of his Predeceſſors 
Ficars Time out of Mind, and that King E. z. when à Vicar died, pre- 
ſented one F. as Parſon, who was inſtitutid and inducted, and all his Pre- 
deceſſors after him as Parſon, and alſothis Defendant, and that he has been 
ſeiſed of the Annuity by the Hands of the ſaid Parſons till the Defendant 
withdrew it, and the Count awarded good; for he thall be taken now as 
Parſon, and not as Vicar, ſo that the Writ ſhall ꝝot be brought againſt 
him as Vicar ; Quod Nota per Judicium; For it is agreed, that tho” 
there are Vicars and Parſons (as are in divers Churches) and feveral 
Patrons, yet when one is preſented as Parſon he ſhall be taken as Par- 
ſon. Br. Annuity, pl. 44. cites 11 H. 6. 18. 

3. The Plaintift may count by Preſcription in Writ of Annuity if is 
commences before Time of Memory, by Compoſition, Kine, or Patent of the 


King. Br. Annuity, pl. 21. (bis) cites 19 H. 6. 74. 


4. Debt upon Arrears of Annuny till hewas promoted to a competent Bene- 
ce, and ſhewed that ſuch a Day he tcok Feme, and tor the Arrears due be- 


fore, he brought the Action, Choke demanded Judgment of the Count, 


for this Act changes the Adi ion of Annuity into Debt, and therefore ought 


to ſhew / Place, and by the beſt Opinion for this Default che Count is 
not good. Br. Count, pl. 26. cites 35 H. 6. 50. 


3. Annuity brought againſt the Prior of M. in Southwark was Preci- 


pe & c. quod reddat 10 J or 4 Gowns, which are Arrear of a certain an- 
nual Rent of 5 Marks, or one Gown &c. and the Writ held good not- 


31 it was in the Disjunctive with (or). Br. Annuity, pl. 33. 
cites L. 5. E. 4. 6. 5 
6. Debt upon Arrears of Annuity, and counted of a Grant out of the Ma- 


nor of D. and did not ſhew where the Manor is, and yet well, becauſe the 


Aion is founded upon the Deed, and not upon the Land. Br. Count, pl. 

92. cites 7 E. 4. 26. 

J. In Annuity the Writ was 10 l. 75. and in the Count the 74. was Br. Amend. 
omitted, The Plaintiff recovered, and it was reverſed by Error; for it ment, pl. 4g. 


is no Miſpriſion ; for the Count is by the Party, and not by he Clerk. cites S C. 


Quod nota. Br. Annuity, pl. 24. cites 9 E. 4. 51. | 


8. Annuity of 101. granted to him pro Servitio impenſo & impendendo, g . 
and did not count that he, had continued in his Service. Per Brian, There pl 8 F 
is a Diver/ity where an Annuity is granted to be an Officer certain, as Parker S. C. & S. P. 


or Bailiff, and where it is general pro Servitio &c. For in the Caſe of Spe- *ccordingly. 
- Ela] Service he ſhall allege the Continuance in the Bailiwick and Parker- 


6 Q | | thip 5 


al” Ma. 8 — 
—— 


518 Annuity. 
ſhip; for he knows what Service he ſhall do, and in the other Caſe he 
does not know trill the Defendant commands him, and order'd him to 
anſwer. Note the Diverſity. Br. Count, pl. 72. cites 21 E. 4. 49. 

In Annuity 9. Where a Parſonage has been charged with Annuity, which is after. 
by Preſcription wards appropriated to a Prior, there, in Action againſt the Prior, mention 
againgy 4 ſhall be made that he charges him as Parſon for doubt of double Charge, and 


Im- . \ age 
parent the Defendant may plead this to the Writ, Br. Annuity, pl. 40. cites 22 
er Jenour, E. 4. 43. 
* the Seiſin x 
alleged before the Appropriation, the Plaintiff ought to allege the Appropriation; and e contra where th 
Seiſin FA after the Appropriation, which Fitzherbert affirm d. Br. Annuity, pl. 2. cites 27 H. 8. 5, : 


8 — 
* 


As a Man 10. If Annuity. be granted for Life of F. N. and the Grantee brings 
alen J. N Writ of Annuity, and F. N. dies pending the Writ, the Action is deter- 
has injeoffed Mined, and the Party ſhall have Writ ot Debt ot the Arrears, and the 
him of 4 Acres Count good, tho* the Plaintiff did not ſhew the Condition; tor it is againſt 
of Land, him; but where the Condition gives Advantage to him, and makes the 


be ſoall have Thing to commence, there he ſhall ſhew ic. Br. Annuity, pl. 22. cites 
> yp 1 14 H. 7. 31. and 15 H. J. 1. | 


there he 
ought to count that he has infeoff d him of 4 Acres &c. per all the Juſtices. Ibid. 


But where 11. A Crant was of an Annuity for 2 Tears, payable at Mich. or 16 
» "ou 4 Days after. In Debt the Plaintiff declared that it was in Arrear at Mich. 
e , 6&9 adÞuc in arereo exiſtit. The Detendant demurr'd, for that it is 205 


or Payment G | 
fe Re” d l that it wa drrear x6 Days after Mich. Sed non allocatur; tor it 


nuity + being alleged that Adhuc a retro exiftit, which is long after the 16 


3 Days, it is well enough, Cro. E. 268. pl. 3. Hill. 34 Eliz. B. R. 
Days after, Brown v. Pendlebury. 

The Plain- | | 

tiff aſſign'd the Breach in not paying the Annuity at Lady-Day. It was moved in Arreſt that the Ori- 


ginal das brought 8 Apr. and he alleged the Breach to be at Lady-Day laſt, which was within the 20 
Days, and ſo the Act ion brought before he had Cauſe of Action; and the Court held it an apparent 
Fault. Cro. E. 565. pl. 29. Paſch. 39 Eliz. C. B. Blunden's Caſe. 


8. C. & S. P. 12. A. granted a Rent- charge to B. B. brought a Writ of Annuity, 
4 and counts of a Rent- charge granted to him, and concludes, by Force ot 
tr dne Which be was ſeiſed in his Demeſne as of Freehold. Adjudged upon a Writ 


lufion does WI | ige 
| — aka ths of Error, and in Affirmance of the Judgment, that this is only a Miſ- 


Count vi- take of the Law, and does nor. vitiate the Declaration, which is good, 
tious ; for and that this is no Election to have this as a Rent-charge. 2 Bulſt. 148. 
the Writ of Mi h int v Hi ks b | ' 
Annuity and Mich. 11 Jac. Sprint v. Hicks, 


the Count in et 2 3 
it, is of Rent as Rent; and the Annuity and the Receipt of the Annuity is mainoral, & quaſi in De- 


meſne. Adjudged and affirmed in Error. Jenk 326. pl 46. and ſays that many Precedents arc 
accordingly. | b 


* This 13. In Annuity the Plaintiff declared of a Grant for his Life by Deed, 
ſhould be pjrtute cujus ſeiſitus fuit in Dominico ſuo ut de libero Tenemento. It was ob- 


2 Ao jected that this proves it a Rent-charge, and no Annuity, and fo had 
Objetion made it his Election to have it as a Rent-charge; and cited “ D. 61. 3 E. 


was taken; 6, and f 220, 5 Eliz. Sed non allocatur ; tor being an Annuity tor Lite, 

and the Re- tho' no Rent-charge, ſuch Count is good; and tho? Bendlote took ſuch 

ener — Exception in 3 E. 6. yet the Courr- notwithſtanding reſolved tor the 
' Plaincifi Cro. C. 170. pl. 17. Mich. 5 Car. B. R. Bodvell v. Bodvell. 


becauſe no 


udgment , a 0 a VOY 
is enter'd on the Roll. \Brook's Caſe Mo. 5 pl 18. Baker v. Brooke,,S. C. but this Point of the 


Count does not appear. Dal. 6. pl. 10. S. C. but S. P. of the Count does not appear. Bendl. 
4. pl. 55. S. C. & S. P. and all the Court held the Count good, and that the Plaintiff ought to recover, 
du the Parties had before compromiſed the Matter between themſelves. 


This ſhould be 221. b. pl. 19. | 
| (F. 9) Pro- 


* * , _ 


C4 . 
* 
. 


Ann uity 


* (F.g) Proceedings and Pleadings. 


1. "A Nnuity by one Parſon againſt another Parſon, if the Plaintiff reco- And ſee 46 
| vers, and the Defendant dies, the Plaintitt ſhall have Scire Fa. E.; 3: 5. that 


; | l ire L 
cias againſt the Succeſſor, and there Riens Arrear is no Plea, nor it is no rs hs : 


Plea that the Plaintiff has levied it, but he may ſay that the Plaintiff has Recovery 
levied it by Fieri Facias, and the other e contra, and fo to Iſſue, but Rien of an Annui- 


Arrear is no Plea againſt the Record without ſhewing Specialty, tho the An- V. Riens 
hy P Hs". Foe th q * . Arrear is no 
nuity was by Preſcription ; For the Judgment to recover it is a Record ; Plea 


Quod Nora, Br. Scire Facias, pl. 198. cites 44 E. 3. 18. Payment on 
, ; Nihil debet is 
no Plea in Debt upon Arrears of Annuity conttary to the Specialty, but Levied by Diſtreſs in the Manor 
of D. in the ſame County charged to the Diſtreſs in the Deed of Annuity, with this Concluſion, And /o 
Nihil debet, is a good Plea, but not Levied by Diſtreſs only, becauſe the Manor is in the ſame County. 
Br, Dette, pl. 114. cites 9 E. 4. 48. 53. Br. Annuity, pl. 23. cites 9 E. 4. 53. 


2. In Writ of Annuity, if the Defendant made Default after Appear- Br. Proceſs, 
ance, Diſtreſs ſhall iſſue ad Audiendum Judicinm ſuum ; per tor. Cur. 1 2 cites 
Br. Annuity, pl. 11. cites 2 H. 4. 1. but cites 6 R. 2. contra. 6 

3. In Annuity, Releaſe of all Actions Ratione Debiti, Compoti ſeu alterius Debt upon 
cujuſeunque Contrattus is no Plea, where the Plaintiff counts by Preſcrip- Arrears of 


tian; for it may be before Time of Memory. Br. Annuity, pl. 42. cites . 
12 R. 2. and Fitzh. Releaſe 29. | riff declar'd 
of Annuity 


granted to him by Deed for Term of 10 Years &c, The Defendant pleaded a Releaſe of the Plaintiff of all 
Attions Perſonal after the Grant of the Annuity, and before the Day of Payment of it; and it was awarded by 
the Juſtices, that it is no Bar but for the Arrears due before the Releaſe, and not for Arrears due after 
the Releaſe; for theſe are not in Action, nor due till the Day of Payment of them. Contra of Obliva- 
tion. of Day of Payment to come; for there Action does not lie till all the Days are paſs'd, and yet a Re- 
leaſe there is a Bar pro toto; for upon Obligation the Sum is, a Duty immediately, but there Day of 
Payment is appointed to come ; but upon Annuity nothing is due till the Day of Payment. Note a Dit- 
ference. Br. Annuity, pl. 34. cites L. 5 E. 4 49.-——And after the fame Year, Fo. 42. it was awarded 
that the Plaintiff recover the Arrears due after the Relcale, for the Cauſe atorclaid, Ibid. 


4. In Annuity the Defendant came at the Diſtreſs, and ſaid that he had 
been at all Times ready &c. and yet is, and no Plea at the Diſtreſs. Br. 
Annuity, pl. 12. cites 2 H. 4. 3. | | | 
5. Annuity by the Heir ot the Grantee againft the Heir of the Gran- > 
tor, who pleaded Releaſe of all Actions and Exactions Perſonal, and it 
was doubred if a Releaſe of Actions Perſonal be a Bar in Writ of Annuity, 
becauſe a Man ſhall only recover the Annuity and the Arrearages before 
the Writ purchaſed, and pending the Writ in Writ of Annuity. Quære 
&c, But Hank. ſaw the Deed, and he Annuity was granted out of cer- 
tain Land in H. and was not granted for him and his Heirs, and ſo none is 
bound by ic but the Grantor himſelf, and not his Heirs for him, not- 
withtanding that he and his Heirs grant the Annuity to the Grantee and his 
Heirs; for Warranty cannot amend an Eſtate, and the Court agreed to 
the Opinion of Hank. by which the Plaintiff ſaid no more of this. Bur 
Brooke makes a Lizre of this Opinion; for it ſeems that this is good 
Law in a Covenant, Annuity, Obligation, or Warranty, but not in a Grant 
of Rent out of Land, as it ſeems. Br. Annuity, pl. 13. cites 2 H. 4. 13. 
6. Annuity upon a Grant made 7i/l he was promoted to a competent Bene- 
fee, and declared of Arrears for 4 Years. The Detendant phaded Acquit- 
tance for 2 Years, and to the reſt that he preſented him to ſuch a competent 
Benefice, and he refuſed. The Plaintiff ſaid that he at the Time was but of 
22 Tears of Age, and not of 24 Years, and born at K. in the Count) m_ 
| | and 


— „ 
— 


Annuity. 5 
and that the Law of the Church is, that none ſhall take Benefice of Cure 
before 24 Years of Age, and this was the Vicarage of D. and Benefice with 
Cure, and of the Acquittance he was diſcharged ; tor this Plea goes to 
all, and to the Extinguiſhment of the Annuicy, and then Debt will lie 
of the Arrears before, and not Writ of Annuicy. Port. ſaid he was of 
the Age of 24 at the Time of the Preſentation, priſt. Velverton ſaid he 
was but of 22 Years, abſque hoc chat he was 24 Years &c. Br. An. 
nuity, pl. 20. cites 19 H. 6. 54. F Fi 
J. In Annuity the Plaintiff counted of 101. per Ann. by Preſcription. 

The Defendant ſaid that the Predeceſſor of the Plaintiff had 101. per Any, 
for a Portion of Tithes in D. for his Life, and died, and this Plaintiff made 
Prior, and the Defendant preſented Parſon, abſque hoc that he and hi, 
Predeceſſors, Time out of Mind, have been ſeiſed ot Annuity of 10 l. prout 
| &c. and a good Plea with the Traverſe, and no Plea without the Tra- 
F verſe. Br. Annuity, pl. 21. (bis) cites 21 H. 6. 2. 
Br. Traverſe $8. In Annuity the Plaintiff declared upon Preſcription, the Defendant 
per &c. pl. /2;7 that it was granted upon Condition, which is broken of the Part of the 
I Plaintiff, and no Plea, per Cur. without traverſiug the Annuity by Pre- 
S.P. ac. ſcription; For Annuity by Preſcription, and Annuity by Grant upon Condi- 
cordingly ; tian, cannot be intended one and the ſame Annuity. Br. Conteſs and A- 


but ſays, void, pl. 63. cites 32 H. 6. 4. 
that it ſeems , 1 
contra if the Plaintiff had de-lared upon Grant of Annuity. 


9. In 7 againſt an Executor, the Plaintiff counted upon a Grant 
of Annuity made by the Teſtator for Term of Tears, which yet continues, 
by which Part was Arrear in the Time of the Teſtator, and Part in the Time 
of the Defendant Executor, and as to the Arrears in the Life of the Teſtator, 
the Defendant pleaded a Releaſe of the Plaintiff to the Teftator of all Actions, 
and to the Reſidue Fully adminiftered; Quære it the laſt Plea does not go 
to all; and ee, that as long as the Annuity continues Writ of Annuity 

lies, and not Writ of Debt, tho' the Annuity be only for Years. Br. 
Annuity, pl. 29. cites 39 H. 6. 28. 5 | 
10. Annuity granted © uamdiu fuerit Benevolens, Preferens E9 Amicabilis 
to the Grantor, the Defendant ſaid, that before any Day of Payment the 
Defendant was in Service with D. for 4 Marks per Ann. and the Plaintiff 
laboured and prayed D. to ouſt him out of Service, by which he was put out 
of Service &c. and it is not double, viz. the /abouring, and the pur- 
ting out, per Cur. For the Labour ſuffices for all; Quod Nota. Br. 
Double, pl. 100. cites ) E. 4. 16. 
nta where 11. In Annuity, Riens Arrear is a good Plea in this Action where the 


— _ Plaintiff declares upon Preſcription, tor this is only Matter in Fact. Br. 
Deed, tor Annuity, pl. 31. cites 5 H. J. 33. | 
this is Spe- : , ; a 
cialty; Quod Nota Differentiam per Cur. Quod Nota bene. Ibid. S. P. Br. Annuity, pl. 22. 
cites 14 H. 7. 2 & 1 ö H. 7. 1. and Refuſal is a good Plea, for by the Refuſal the Annuity is deter- 
mined, becauſe the Church ought not Jong to continue void, and therefore he need not ſay that he is 
yet ready, ——CGmtra upon Feoffment, for he may infeoff him after; but Quære thereof; for it ſeems that 
the Refuſal ſuffices, as in Littleton, Tit. Eftates. Ibid. | | FEE 


In Annuity 12. In Debt upon Arrears of Annuity, the Defendant ſaid, that he 
of 101. and JL2/2d ſuch Land to the Grantee in Recompence of the Annuity, or ot the 

. Arrears of the ſaid Annui ty, this is no Plea, per Cur. For the Annuity 
fur if is by Writing, which cannot be diſcharged by Matter in Fact; Quod No- 


im, that 


be paid to ta. Brooke ſays, Quære if it was Annuity by Preſcription. Br. Annu- 
e., 5 


the Annuity ſhould be void, and ſaid, that he paid, except at Zaſter Iaſt, and then leaſed to the Plainiif 
the Veſture of an Acre of Land for the 20 5. and a good Picea, per Cur. and it ſeems tat rhe Promile 
was in Writing, and there it is agreed, that for Annuity, tho* Land be thereof charged, yet another 
Thing in Recompence ſuthces. Br. Annuity, pl. 54. cites 11 H. 7. 20. 


13 Au- 
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13. Annuity &c. the Plaintift counted of the Grant of R. Prior of C. 
and bis Covent, by which it was Arrear by 5 Years, the Defendant ſaid, 
that it was granted till the Plaintiff was promoted to a ſufficient Benefice 

the ſaid R. and that R. died, and the Defendant is now Prior, and that 
ucha Day he tendered to him à Benefice, 2 the Writ, and he refuſed 
it, and the Opinion was in a Manner clear, that the 'Tender, pending 
the Writ, ſhall abate the Writ of Annuity, and ſhall derermine the An- 
nuity, for it ſeems to be upon Condition in Law, and when the Condi- 
tion is per formed, the Annuity is determined, and he may plead this 
Matter tender of the Arrears, Br. Annuity, pl. 22. cites 14 H. J. 3t. and 
15 H. J. 1. | 1 

* If a Perſon has an Annuity out of the Vicarage, and enters into the 
Vicarage, this is no Bar in Writ of Annuity ; for the Perſon ofthe Vicar 
is charged, and not the Poſſeſſion. Br. Annuity, pl. 26. cites 2t 
H. J. 1. 

15. A Writ of Annuity was brought #pon a Preſcription againſt a Rec- 
tor f a Pariſh Church. The Defendant pleaded, that it was overflown 
with the Sea &c. But the Court were clearly ot Opinion for the Plain- 
tiſt; for the Church is the Cure of Souls, and the Right of Tythes, and 
if the material Fabrick of the Church be down, another may, and 
ought to be built, and Judgment Niti tor the Plaintifl. Mod. 200. pl. 
32. Paſch. 27 Car. 2. C. B. Anon. | 


(F. 10) Pleadings. What is. a good Plea without 
ſhewing Deed. 


1. H E Plaiktiff in his Count ought to ſhew Deed in Debt and An- 
KL nuity, and there the Writ and Specialty oughr to agree, per 
Finch. Br. Monſtrans, pl. 15. cites 41 E. 3. 23. 
2. Scire Facias by an Abbot againſt a Parſon upon Arreats of Annuity Br. Arrear- 
upon Recovery againſt the Predeceſſor of the Parſon, he pleaded as to ages, pl. 4. 
the Arrears recovered againſt his Predeceſſor,, that he had levied it of his cites S. C. 


Predeceſſor, & non allocatur, becauſe he did not ſhew Specialty, by which 9 


he ſaid, that he had levied it of his Predeceſſor by Fieri Facias, and the nl 7 * 
other e contra. Br. Annuity, pl. 9. cites 44 E. 3. 18. Annuity, tlie 


| Dtiefendant 
demanded Oyer of the Deed of 8 could not have it, inaſmuch as the Action is — upon 


the Record, and not upon the Deed, for be it a Deed or not the Judgment ſhall bind. Br. Monſtrans, 
pL 6. cites 3 H. 6. 40. K 


g. And to the Arrears incurr d after the Fudgment he tendered Avernient Br. Arrear- 


that be had paid, and did not ſhew thereof Acguittance, by which it was *8©* Pl. 4- 


awarded, that the Plaintiff recover as well the Arrears inturr'd pending the — 5 


Writ as before, notwithſtanding the Iſſue which pends of the Arrears due ecution, pi. 
before the firſt Judgment againſt the Predeceſſor, and therefore Judg- 18. cites S. C. 
12 given of Parcel immediately. Br. Annuity, pl. 9. cites 44 

3. 18, | | | 

4. And it is faid, that in Writ of Annuity apon * Preſcription, or upon S upon Si- 
Grant by Deed, a Man ſhall not plead Riens Arrear without Acquit- '* #4cia-. 


tance ; - 4 Nota; & Mirum of Preſcription. Br, Annuity, pl. 9. wi N 
Fires 44 E. 3.18, Cites S. C. 
1 * Br. Annu- 


ity, pl. 48. cites 37 H. 6. 19. contra, for there he is not charged by Decd. 
6R 5. In 
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522 Annanty. 
5. In Annaity Nil Debet or Riens Arrear is no Plea without thewins 
the Deed, contra if it be out of Land 12ith Clauſe of Diftreſs, to tay tha 
he Levied by Diſtreſs, this is good without thewing the Deed. Br. Mon- 
ſtrans, pl. 138. cites 9 E. 4. 53. | + | 
Payment of 6. Annuity by J. B. againſt W. D. upon Grant by Deed out of the Manor 
part, pending F with a Clauſe of Diftreſs ; Suliard demanded Judgment of the W ri, 


8 — ri is tor the Plaintiff after the Action brought had received 10 s. of the Arrears 


without Spe- Ye ſas Annuity, and fo has abated his own Writ; Per Brian, the 
cialty ; for Plea is not good without ſhewing Specialty of the Receipt, no more than in 
222 = Debt upon Obligation ; Per Catesby, peradventure it the Plaintiff would 
out Acquit- have diſtrai ned and made Avowry, then it may be a good Plea without 
tance in An- Specialty, Br. Annuity, pl. 41. cites 22 E. 4. 51. 


nuity by 1 ** 
Deed ; contra in Avow r for a Rent-charge, per Catesby, for Levicd by Diſtreſs is a good Plea there 


Quod Nota. Br. Anhuity, pl. 51: cites S. C. 


nn 


. 


* P. Br. 9. Where he charges his Perſon by Writ of Annuity, “ Payment is no 
2 25 Plea without Specialty. Contra in Avowry. Br. Annuity, pl. 41. cites 


H.6. 19. 22 E. 4. ST. 


Fol. 229. 


(G) Judgment. 
— 0 
[ F. a Yan brings an Annuity, and demands Arrearages, if the 
I Detendant pleads an Acquittance of the Arrearages, the JIlaintif 
| may have judgment preſently to recover the Annuity. 30 E. 3. 22. 
Br. Annuity, 2, In an Annuity, if the Defendant traverſes the Title, tif the Title 
pl 25. cites he found for the Plaintiff, but that no Arrearages are pehind, bur at ons 


39 E. zs. Term pending the Writ, yet the Plaintiff ſhall have Judgment to rc: 


and that the 


Count was COVer the Annuity and Arrears, 39 E. 3. * 38. 


upon a Pre- | . 
ſcription, and Judgment accordingly for the Plaintiff, and yet the Arrears ſo found was not Parze! o 


the Iſſue. Quod nota. 5 | 3 
*All the Editions of Br. are according to this of Roll; but the Year-book is 39 E. 3. (3. b.) 


Tit. Error, 3. In a Writ of Annutty, if the Plaintiff demands a certain Sum for. 


(K)pl.17. a Year and a half ended at Michaelmas, before the Action brought, 
27 = re there is another Feat paſt between Michaelmas and the Wric 

not appear. Purchaſed, [cilicet, the Feaſt of Chriſtmas, the Annuity being payable 
— Tit. Heir quarterly, and upon Non eſt Factum pleaded, this is found for the 
(C) pl. 7. Plaintiff, in this Cale the Judgment ought not to be for the ſaid Quar- 
S F. but ter due at Chriſtmas next betore the Original purchaſed, chough hc 
not appear. Ought to recover the Arrears incurr d pending the Action; for it fhall 
Co. C. be intended that this Quarter being kan and not demanded by the 
446. pl. 6 PPlainttff, was paid before the Action brought. Hill. x x Car. B. B. 
© Dh en Frank and Stukely, per Curiam, in a norit of Error; and 
thy, S. P. they gave a peremptoryRule to reverle the Judgment given in Bank 
and ſeems uc cordingly for Chriſtmas Quarter; but this was after ffay'd for an 


wa — Exception to the norit of Error, Intratur Pill. 10 Car. Rot. 990. 
cordingiy 8 C. cited 2 Vent. 129 as adjudged accordingly. 


* This 4. In Annuity the Plaintiff counted npon Preſcription, and the Define 
thould be fendant traverſed it, and it was found againſt him; tor that nothing was 


(34 22008 Arrear but for one Term pending the Writ, by which it was awarded 
| | that 


4 
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that the Plaintiff recover the Annuity, and the Arrears found by the In- tions of Br. 
queſt, and yer this was not Parcel of the Iſue. Quod nota, Br. Angui- ** (38. 
ry, pl. 25. cites 39 E. 3.“ 38. at "70 1 
5. In Annuity the Plaintiff recover d the Annuity and the Arrearages be- Note that 
fore the Writ brought, and pending the Writ alſo; quod nota, per Judicium ee Fa- 
Curiæ. Br. Arrearages, pl. 14. cites 2 H. 4 3. | F cias ub 


| Recovery in 

2 a Writ of An- 
unity, the Plaintiff cannot recover the Arrearages and Damages incurr'd pending the Scire Facias, but 
pending the firſt Writ; quod nora, per ſudicium. Br. Arrearapes, pl. 16. cites 9 H. 5. . 


* : % * 


A Parſon recover d Annuity in the Time of E. 2: and his Succeſſor brought Scire Facias in the Time of E. 4. 
to execute = Judg ment, and this is of Arrearages incurr'd Tempore proprio. Br. Arrcarages, pl. 18. 
cites 21 E. 4. 83. | | 1135330 x 


5. In Annuity the Defendant came at the Diftreſs, and [aid that he had 

been at all times ready &c. ani yet is, and no Plea at the Diſtreſs; by 
which Rickhill, ex aſſenſu Curiæ, ruled that he recover the Annuity and 
the Arrears before the Writ purchaſed, and ajter the Writ purchaſed pend- 
ing the Suit, and Damages to half a Mark, and the Defendant in Miferi= + ay 
cordia. Br. Annuity, pl. 12. cites 2 H. 4. 3. 

6. In Annuity a Man ſhall recover Arrears as well pending the Writ, 
mill Fudgment, as before the Writ brought. Br. Annuity, pl. 16. cites 7 
H. 4. 16. | 
L 5 In a Writ of Annuity the Parties were at Iſſue upon a Preſcription, 2 Bulſt. 2791 
and the Jury found for the Plaintiff, but no Damages; but before Judg- Marſh v. 
ment the Plazntiff releaſed the Damages, and had Judgment to recover, 8 2 
the Annuity. This was aflign'd for Error; but tho Damages ſhould; judgment 
have been given, yet the Plaintiff having releaſed them, the Judgment affirm'd.— 
was affirm'd. Roll Rep. 88. pl. 40. Mich. 12 Jac. B. R. Bent v. Marſh. 1! Rep. 56. 


- Bentham's 


Caſe, S. C. and Judgment affirmed. 


U 


ant. 


* 
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(H) | Judgment, | How to be exccuted. 


. IF a Pan recovers in an Aniuity, he ſhall never after have a new gut where = 
W ric ot Annuity for the Arrearages recover d. 21 E. 3. 22. a Recovery 
5 os Fe "44:66 x1 30 £440 oh ba. was in an 
Annuity by a Prior Alien, and afterwards all the Temporalties of all Priors Aliens were ſeiſed into the 
King's Hands, and ſo continued for ſeveral Kings Reigns, and afterwards H. 5. gave this Annuity to the 
Prior of a Priory newly founded by him It was objected, on a Scire Facias brought by the Prior, that 
i would not lie for him for Default of Priyity. Rede Ch. J. held that the Prior might ſue either a Writ 
of Annuity or a Scire Facias; and Palmes agreed that he might have Writ of Aunuity, but not the 
Seire Facias. And afterwards they all agreed as to the Scire Facias. Kelw. 168, 170, pl. 12. Mich. 6 
H. 8. The Prior of Sheene v. the Prior of Malverin, i | 


"4 
* 


* . 4 


2. Bur within the Year he ſhall have au Elegit or * Fieri Facias to * Br. Scirc 


execute them. 21 ED. 3. 22. 24 ED. 3. 23. 1 Ed. 3.3, Lie, pl. 
3. And after the Bear a * Scire Facias. 21 Ed. 3. 22. 24 ED. 3. 30. K 5 5. 
23. 1 Ed. 3. 3. W | according ly, 


6 1 3 17-3 1 | and that in 
ſuch Caſe he ſhall have Scire Facias from Year to Year ever afterwards to recover the Annuity, be- 
cauſe it is always executory. Br. Annuity, pl. 17. cites S. C. & S. P. and that it is always cxecu- 
tory, becauſe it is annual; per Thirning, & non negatur. | | 

Judgment in Annuity is always executory, and ſhall have Scire Facias after Scire Fuciat for all the Ar- 
rears which is arrcar after the Judgment. Contra it is of Scire Facias upon other Judgment; for the 

*firſt is pro toro. Br. Annuity, pl. 50. cites 8 E. 4 18. | 
: Annuity lies (tho' the Annuity continues) to recover the Annuity and Arrears; bur for the future 

there mult be a Scire Facias on the Judgment. 5 Mod. 144. Mich. J W. 3. Davis v. Speed. 
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bia Exe- 4. But if a Man tecovers an Annuity agaiolt a Parſon by Nient de. 
cution, pl. qjre withour the Aid of Patron and Ordinary, and the Parſon dies with. 


88 in the Year, Execution ſhall be fied againit che Succeſſor within the 
cordingly; Year by Scire Facias, and not by a Fieri Facias. 24 Ed. z. 23. 

and it was | 

ſaid that if the Parſon had had Aid it would be all one. Br. Annuity, pl 52. cites S. C. that he 
ſhall have Scire Facias againſt the Succeſſor, and not againſt the Executor; but ſays it does not appear 
whether it was of Arrears incurr'd in the Time of the Predeceſſor. | 


4 
* 
* 
- 


Au Fude- 5. If a Want recovers in an Annuity, he ſhall never have a new 
ment in An- Writ of Annuity for the Arrearages incurr'd aiter the Recovery but d 
— On” Scire Facias, becauſe the Judgment is always execurory. 21 ED, 3. 22. | 
Facias ſhall 24 CD, 3. 23. 30 Ed. 3. 22. | | 


iſſue u | 
this fs ha only, for the Arrearages incurr'd before; and the Plaintiff ſhall by this Scire Facias re- | 


cover the Arrears incurr d pending the Writ, Jenk. 51. pl. 98. 
But if the Annuity be determined, (becauſe the Scire Facias is in the Place of the Writ of Annuity) 


altho* the Arrcars were due before the Scire Facias was brought, yet the Scire Facias does not lie, but 
Debt only, Jenk. 51, 52. pl, 98. 


6. So it ſeems: that tor the Arrearages incurr'd after the Recovery, 
he ought to Have a Scire Facias within the Year, und not a Fieri Fa- 
cias, becauſe the Defendant may plead any Diſcharge thereof, Con: 
tra 30 ED, 3. 22. Contra 1 ED. 3. 3. | 

7. Scire Facias upon Judgment in Writ of Annuity ; the Plaintiff pray- 
ed the Arrears pending the Writ of Scire Facias, and could not have it; ſor 
the Scire Facias is only to execute the firſt ſudgment, and ſhall not va- 
ry from the Sum ; Guod Nota. Br. Scire Facias, pl. 85. cites 9 H. 


= or ors =, A ow = we 


5. 12. 
8. If there be Fudgment for an Annuity, and the Annuitant ſells the 
Annuity afterwards, the Vendee ſhall have a Sci. Fa. upon this Judgment, 
per North K. Vern. 283. in Caſe of Dan v. Allen. 
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(I) Judgment. Plea in Scire Facias after Judg- 
ment. | 


1, CCIRE Facias of Arrears incurrd of Annuity at another Time re- 

covered after the Judgment given, the Defendant pleaded Riens 

Arrear, and the Court was in Doubt whether he ſhall have che Plea or 

not. Br. Annuity, pl. 4. cites 28 H. 6. 8. | 2 

8. P. tho! in 2. Where Recovery is of the Annuity, it is no Plea in Scire Facias 5 
Caſe of the that the Plaintiff has entered into part of the Land of the Vicar, or of the 
Heir he is Abbot, or of the Heir; for the Perſon is charged, and no Land. Br. 
— 954 <d Anuuity, pl. 36. cites 10 E. 4. 10. | 
Br. Scire Fa- 3. Annuity was recovered againſt a Parſon, and after 7ithes was grant- 


cias, pl. 179. ed to the King, and the Arrears of the Annuity were levied to the King for OR 
cites 10 E. 4. he Tithe of the Plaintiff, and this is a good Plea in Scire Facias ot ir. 5 
Por Br. Annuity, pl. 53. cites 21 H. J. 16. | | 8 
J. S. had an Annuity granted him for Life Pro Exercitio Officii Seneſ- * [ 

challi, and brought a Writ of Annuicy, wherein he got Fudgment, and „ 


for Arrears due afterwards he brought a Scire Facias upon the judgment; 
the Defendant pleaded, that pending the Writ the Plaintiff was requeſted 10 


hold a Court &c. and refuſed, without anſwering to the Arrears incurred a ys 
before the Sci. Fa. brought, and all the Juſtices and Clerks held che 73 


Plea good. D. 277. pl. 28. Trin. 23 Eliz. Anon. 
* (K) Judg- there 


—— ren th — 


. * 4 * 0 - 
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() Judgment. Remedy ſor Arrears incurr'd after a 
: Judgment. 


1. HERE a an has Annuity for Life, and brings Writ of An- Br. Execus 
nuity, and recovers and dies, his Executors ſhall not have Scire tion, 1:34 


Facias of the Annuity to recover the Annuity, tor this is determined by — gl. Faire 
the Death of the Teſtator, but they may have Sci. Fa. to recover the Fac — 


Arrears recovered by the firſt Judgment in the firſt Action. Br. Annui- ke 


ty, pl. 17. cites 11 H. 4. 34. 7 3 cited 
4 * * o . I 52s 

C) in the new Notes there (a) accordingly, but that for the Arrears incurr'd after the udgment the 

49 — ſhall have a Writ o Debt 171 a Sci. Fa. J 6 


2. If a Man has Annuity for Life and 20 Years over, and he recovers Br. Execu- 


in Writ of Annuity and dies, his Executors ſhall not have Scire Facias to don, P34: 
recover the Annuity during the Term, tor the firſt Judgment was given of Br $cire 


the Franktenement, and not of the Term, theretore they ſhall have Facias, pl. 
Hire Facias of the Arrears adjudged, and Writ of Annuity 4 he Annuity 75. cites 8 C- 
itſelf, by the beſt Opinion. Br. Annuity, pl. 17. cites 11 H. 4. 34. B. 
152. (O) in 
the new Notes there (a) cites S. C. and that it was held by Hort. and Thirn inſt the Opinion of 
that in ſuch Caſe the Executor ſhall have a Sci. Fa. always during . Term ; becauſe they 
have the Eſtate continuing in them during the Term; but ſays Quære of an Annuity after the Grant 


determined, and cites 9 H. 6. 16, And if one recovers in an Annuity, and the Annuity is after in Ar- 
rears and then he dies, his Executors ſhall not have a Sci. Fa. but Debr, and cites 11 H. 6, 38. 


3. If a Man has an Annuity by Deed or Preſcription, and he brings a After Judg- 
Writ of Annuity and has Judgment, he ſhall never atterwards have ano- ment in An- 


ther Writ of Annuity as long as that Judgment ſtands in F orce, tho had? o BL 
the Annuity be of Inheritance, but ſhall have a Sci. Fa. becauſe the Mat- Fa ſhall 


ter of the ens ty or Preſcription is altered by the 1218 into a iſſue upon 
Thing of a higher Nature. 6 Rep. 45. a. cites 37 H. 6. 13. b. this Judg- 


a 3 — : —— —— 
forthe Arrearages incurred before, and the Plaintiff ſhall, by this Scire TIS recover the Arrears in- 


curr'd pending the Writ ; but if the Annuity be determined, (becauſe the Scire Facias is in the Place of 
the Writ of Annuity) altho* the Arrears were due before the Scire Facias was brought, yet the Scire 
Facias does not lie, but Debt only. Jenk. 51. pl. 98. 


For more of Annuity in general, See Condition, D Rent 
and other proper Titles, „ 
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( Appeal of Murder. Who ſhall have it. The lege b 
4 Wife. Not other Feme. — 27115 
reby Ch. 


1. 9 H. 3. cap. 34 O Man ſhall be taken or impriſoned upon the Ap- J. that an 
e | peal 22 for the Death of any other than Appeal was 
of ber Husband. | 4 43:5 any 


rO- 


ſecurion, and 


therefore deſerved no Encouragement; on * Occafion Holt, with great Vehemency and 2 cal, 
. ſaid 
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ſad, that he wondered any Engliſhman ſhould brand an Appeal wich rhe Name of an odious Proſecu- 
tion; that for his Part he looked upon it to be a Noble Proſecution, and a true Badge of Engliſh Liber. 
ties, and referred to the Starute of Glouceſter, and the Comment theræupon in 2 Tal. 12 Mod. 2 
Paſch. 12 W. 3. in Caſt of Stout and Fowler. r 0 

For this Word Appeal ſee Litt 8 500. and Co. Litt. 287. b. Ar the Common Law, befere this Sia- 
ture, a Woman as well as a Man might have had an Appeal of Deuth of any of her Anceftor; and 
therefore the Son of a H/oman ſhall at this Day have an Appeal, if he be Heir at the Death of the An. 
ceſtor, for the Son is not diſabled, but the Mother only, for the Statute ſays, Propter appellum Fa- 
minz, 2 Inft, 68. | | | 

Fleta ſays, Fæmina autem de morte Viri ſui inter. Brachia ſua interſecti, & non aliter poterit Appe'. 
larey and there with agree the Mirror, Britton and Bratton, 2 Inſt. 68. 2 Inſt. 317. 317. L. P 


Cites Bracton and Britton. St. P. C. 58. b. S. P. 
By inter Brachia in theſe ancient Authors, is pes Seed the Wife, which the Dead had lawfully in 
Poſſeſſion at his Death, for ſhe muſt be his Wife both of Right and in P:ſſ> ior, for in an Appeal Up. 
wes Accanple in loyal Matrimony is good Plea, 2 Init. 68. 2 Inſt. 317. S. P. and that there muſt 
— no Divorce. St. P. C 59. a Ne Unque Accouple &c. is a good Plea in Bar S. D accord- 
ig! „Br. Appeal, pl. 17. cites 350 E. 3. 15. 2 Hawk, Pl. C 164. S. 36 ſays, that if the Meaning 
Inter Brachia) be according to Sir Ed w. Coke, it ſeems at leaſt to follow, that if the Husband 
were divorced from the Wife at his Death, tho“ by a Voidable Sentence ſhe cannot maintain an Ap. 
al, yet it is ny holden, that a Wife who has cloped from her Husband may have an A »peal of 
is, Death; and Stamford ſeems to underſtand (Inter Brachia) to be, that the Wife ought to have had 
the 1 Neg, + in her View, and to have been preſent at his Death, which is moſt certainly not neceſſary 
at this Day. | 
The Racker are ſo far bound to take Notice of this Statute, that if a Woman brings an Appeal of Death 
of her Father, or of any other beſides her Husband, they ought x Officio to abare it, tho“ the Defer. 
dant takes No Exception to it. 2 Hawk. Pl. C. 166. cap 23. 8 


cites Paſch. 10 E 4. 7. 


| 1 25. 2. If a Man be killed who has no Feme nor Son, and his Daughter, 


b 
cle or other Male Couſin who is not Heir, but of the Kin, the thall not have 
Appeal; for the Statute of Magna Charta, cap. 34. is, that none ſhall 
be taken by Appeal ot a Feme, unleſs of the Death of her Husbang, 


and therefore the Appeal is loſt. Br. Appeal, pl. 68. cites 27 Alf. 25. 


TY C. 59. 3. A Feme ſhall have Appeal where {oe fall not have Dower, as where 
7 


5. Fre- ſhe e/opes from her Baron. Br. Appeal, pl. 17. cites 50 E. 3. 15. per In- 


dingly. — 
2 gleby. 


ſays, that | | 
there muſt be no Elopement.— 2 Hawk. PI. C. 164. S. 37. cap. 23. ſavs, it is ſaid ſhe may have it; 


for by the Common Law ſhe might have both Dower and Appeal, and that the Star. W. 2. cap. 34. 
which takes Dower from her, leaves the Appeal as before. Co. Litt. 33. b. ſays it is no Bar of the 


Appeal, and that for the Reaſon here mentioned by Hawkins. 


If ſhe has 4. If a Feme brings Appeal of the Death of her Baron, and convids 
J 1 17 the Defendant, and takes another Baron before Execution, it the Defendant 
Laing he gets Charter of Pardon, this ſhall not be allowed before the Baron and 
Defendant, Feme are warned, and the Feme ſhall have Execution notwithſtanding 
if after ſhe the Coyerture, per. Skrene; but per Gaſcoign Ch. J. it is not ſo, tor 
way 13 the Feme has diſabled herſelf by the taking of the 2d. Baron, and by 
ban neue, the Juſtices of B. R. M. 2. M. 1. ſhe ſhall loſe her Appeal by taking of 
bare Execu- the 2d. Baron; for the Cauſe of Appeal is, that the wants her Baron, 
tion of Death therefore when ſhe has another Baron the Cauſe ceaſes, and Ceſſante Cau- 


5 _ ſa ceſſet Effectus, and the ſame it ſeems of the Execution of the Appellee. 

4 Atl Br. Appeal, pl. 148. cites 11 H. 4. 48. 

Pl. C. 164. ä ͤ TE 1 
cap 23. 8.38 8. P. but ſays it ſeems clear, that in ſuch Caſe the Appellee ſhall not be diſcharged 
without the row] ) ] : l 
pellee in this Caſe ; but it ſeems certain, that the King cannor procced againſt him by way of Indict- 
- ment, becauſe he is attainted already; and therefore it may be probably argued, that the Court may 

award Execution of him Ex Officio, or at leaſt at the Demand of the King; for otherwiſe he would 


fave his Life by reaſon of the Attainder by which he is adjudged to loſe it. 
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. 42, —Fitzh, Office del Court, pl. 7. 


Siſter, or other Coulin, who is a Feme, is his Heir, and he has an Un- 


s Pardon, and that he does not find it ſettled what ought to be done with the Ap- 


* * . ” + 
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tion of Blood by the Attainder between the Party and his Feme as it is be- 1 yt 
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Appeal. e ee $27. 


- 1 Man who has no Authority kills the Party adjudged 70 be Ae Br. Appeal, 
it is Felony, and the Feme ſhall have Appeal; tor it zs no ſuch Corrup- 77 3 1. cites 


teen the Party and his Heir; tor the Heir ſhall not have Appeal ; If.the Hus- 


Quod, Nota Diverſitatem by the beſt Opinion, but it was not adjudged. band be at- 

Br. Appeal, pl. 5. cites 35 H. 6. 57, 58. tainted of. 
N | 4 | 3 Preaſon &c. 

and any Perſon kills him, the Wife ſhall have an Appeal. Co.. Litt. 33. b.; Inſt, 215. (a) S. P. 


for notwithſtanding the Artainder he remains her Husband, and his Body is not forfeited to the King, 
but till Execution, remains his own. p | 


6. If a Man is convicted of Felony, and adjudged to Death, and the Of S. P. and fo 


if attainted 


Acer kills him with his Sword, his Feme ſhall have Appeal, and the At- F Hioh 
tainder of the Baron no Diſability to che Feme. Br. Nonability, pl. Treaffn 
. | 5 * 
43. cires 35 H. 6. 57, 58. Re ng 
| | ain, his 
Wife ſhall have an Appaal, for notwithſtanding the Artainder he was Vir ſuus, but the Heir cannot 


have an Appeal, for the Blood is corrupted between them. 2 Inſt. 69. 
hut no ore except the Wife can bring an Appeal of the Death in ſuch Caſe, becauſe in this Caſe, 


and likewiſe in the Caſe of Treaſon, he can have no Heir. 2 Hawk. Pl. C. 165. cap. 23. S. 40. 


7. Appeal by a Feme groſsly enſeint, of the Death of her Hus band, and 
the Defendant was attainted at the Suit of the Feme, and the Appear- 
ance of the Feme recorded for all the Term. Br. Appeal, pl. 112. cites 21 
E. 4. Ja. 

5 151 is a Queſtion, if a Feme Sole brings Apptal as ſhe ought, Proceſs Jenk. 137. 
rontinues till the Defendant le outlaw'd, and the Feme takes Baron, whe- Pl. 82. S. C. 
ther the may demand Execution, But per Brian and Huiley, the may de- ordingly. 
mand Execution. Br. Appeal, pl. 112. cites 21 E. 4. 72. 

9. Note, if a Feme who has Title ot Appeal of the Death of her * S. P. Br. 
Husband rates other Husband, he and the Feme ſhall not have Appeal; Appeal, pl. 
for the Feme ought to have ir ſole, and ſo * the Appeal determined; and E 0055 EE 
the Reaſon is becauſe the Feme not having a Husband is not fo well St P. G. 59 
able to live, and therefore when the has another Baron the Appeal is (B) S. P. 
determined. Br. Appeal, pl. 109. cites 1 M. 1. 88 


her Appeal is gone notwithſtanding the 2d Baron dies within the Year and Day of the firft Baron, 
cites Trin. 20 H 6. 46 ——2 Inſt 65, 69. S. P. accordingly ; for ſhe mult before any Appeal brought 
continue Fzmina Viri ſui, upon whoſe Death ſhe brings the Appeal. 2 Hawk. Pl. C. 164. cap, 
23 $.38. & P for being given her only from a Regard to her Widowhood, it cannot but ceaſe when 


that determines, and being once barr'd it is barr'd for ever. 
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(B) Appeal of Murder. Who ſhall have it. The 
HE Heir of him who dies outlaw'd ſhall not have Appeal. Br. Bat this 
; Appeal, pl. 116. cites 2 E. 3. Fitzh. Coron. 45. ſeems to be 


2 Outlawr 
Felony, which is Corruption of Blood. Ibid. S. P. Br. 2 pl. 131. cites 2 Aſſ. 3.— fd 
Carone; pl. 67) cites 2 Aſſ. 4. that where A. being ontlaw'd of Felon 


| | lony was kill'd by J. S. yer J. S. 
was arraign'd of it ;, And Brooke ſaid; but ſee elſewhere that the Heir ſhall not have Appeal by Reaſon 
of the Corruption of Blood; . | 


2. In Appeal, if a Man be kil'd who has no Feme nor Son, and his 
Daughter, Siſter, or other Coſin, who is a 'Feme, is his Heir, and he has 
an Uncle or other Male Coy/in, who is not Heir but of the Kin, the ſhall 


hot have Appeal; for the Statute of Magna Charta 34. is that none web 
| * x 


- wow IA wet 


bo caken b 7 of Feme bur oft the Death of her Husband, and 
therefore the Appeal is loft. Br. Appeal, pl. 68. cites 27 Aſſ. 25. 

3. The Husband was kill'd, and atterwards the Wife died within 

- the Year. The Heir ſhall not have Appeal, becauſe the Appeal was 

once given to the Wife, ſo that the Action was once out of the Blood 
and therefore cannot be given to the Blood again. Keil w. 120, a. pl. 


65. Caſus incerti temporis. 


Newton, 
-x a died before any Appeal commenced. 


2 Hawk. Pl. C. 164. cap. 23. S. 39. S. P. and cites 


Appeal of 4. If a Man has Action of Appeal of the Death of a Man and dies 
. within the Tear, and the Suit deſcends to ſeveral one after another within 
Plain dieq f he Tear, there the Jaft to whom it deſcends fhall have the Appeal not with- 
. ſtanding the Death ot the others co whom it was firſt given. Per Thirne 


uod Curia conceſſit. But Gaſcoigne Ch. J. held ſtrongly contra. And 


Z 


ler 
Aalen wa 
outlacved in Brooke ſays it ſeems the Law is with him. Br. Appeal, pl. zo. cites 


bv 4 11 H. 4. 11. 
udgment | 


e : Pardon of the King granted to the Defendant was allowed upon the Death returned in a Scire Fins 
againſt the Plaintiff without ſuing other Scire Facias againſt the Heir of the Plaintiff, for the Appeal is 
to the Heir of the deceaſed only, and it is Action Per/onal, which dies with the Perſon. But per 
Frevil. Mordant, and Wood, Scire Facias ſhall iſſue againſt the Heir of the Plaintiff, for the Heir 
ſhall have Appeal within the Year if he has not been nonſuited, nor releaſed the Appeal, for within 
the Year it ſhall deſcend from Heir to Heir if it was to 20 Fleirs, for it is a ſpecial Puniſhmenr given to 
the Blood, and the Execution ſhall enſue the * and therefore when he is outlawed, nothing 
reſts but to make Execution, and therefore if the ny ee before Execution the Heir ſpall bave it, and 
ſo Scire Facias ſhall iſſue to warn the Heir. But per Conſtable, Keble, and others e contra, and that 
in the time of R. 3. ir was adjudged that Scire Facias ſhall not iſſue againſt the Heir, and that it is only 
a Perſonal Action which dies with the Perſon, and thereſore if he to whom it is given dies within the 
Year, it ſhall not deſcend to the Heir. Br. Appeal, pl. 88. cites 9 H. 7. 5. 

* S.P. Br. Appeal, pl. 141. cites 38 H. 6 13. bid. pl. 144. cites 9 H. 7. 5. S. P. Ind there. 
fore per Vaviſor, it a Man brings Appeal and is Non/uited, or dies within à Year or after, the Heir ſhall 
not have Appeal, and Conſtable to the ſame Intent ſtrongly. Ibid. Jenk 182. pl. 70. cites S. C. 
and S. P. and that the ſuing a Scire Facias againft the Heir would be in vain ; for the Appeal which 
was once begun dies with the Appellant, and does not deſcend ; but that it would be other wiſe if it 
had not been begun, for there it deſcends ; by the Judges of both Benches, In Appeal, if the next 
Heir dies after the Appeal brought, the Appeal is loit ; per Treby Ch. J. Arg. 2 Ld. 22 Rep. 434. 


at the Top. Hill. 10 W. 3. . . 
But they agreed that 11 H. 6. 11 H. 4. 11. is that if the Father has 2 Sons, and is kil''d, and the Eldeſ 


does not take Appeal within the Year, the 2d Son ſhall have Action; for he has it as immediate Heir to the Fa- 
ther, and not as Heir to the eldeſt Son. But gre inde ; for he was not immediate Heir, but he need 
not make mention now of the elder Brother. Br. Appeal, pl. 88. cites 9 H. 5. 5 ———— St. P. C. 59. b. 
* S. P. cites Trin. 20 H. 6. 46. | | 
4 where there is Grand- father, Father, and Son, and the Grand-father is kild, and the Father dies, 
the Son ſhall make mention of the Father; and Vavifor agreed with Keble and Conftable, and denied all 
that Grevill and the others ſaid, and that the Appeal is not anceſtre], nor can it deſcend ; and after 
Judgment was given by Advice of all the Court, that the Pardon ſhall be allow'd, and the Defendant 
went quit -» ſuing be Farley 1 Quod nota. Br. Appeal, pl. 88. cites 9 H. J. 5. 
S. P. Br. Appeal, pl. 141. 1 | | | tis a 

If a Man is ah >... 7 in 2 and the Plaintiff dies, his * Heir ſhall not have Execution; per Cur. 
For it the Heir commences the Appeal and counts, and after dies, his Heir ſhall never have Appeal, nor 
no other; bur if the Heir, after the Death of his Anceſtor who is kill'd, dies, and cannot appeal, there 
the Heir of the Heir ſhall have Appeal. Br. Appeal, pl. 156. cites 16 H, 7. 15. 

Hr. * pl. 144. cites 9 H. 7. 5. S. P. | | | N 

It an Appeal be commenced by an Heir who dies, hanging the Writ, it ſeems to be agreed by almoſt all 
the Books, that no other Heir can afterwards proceed in ſuch Appeal, or commence a new one, be- 
cauſe it is. a petſonal Aion given to the Heir in reſpect of his immediate Relation to the Perſon killed, 
at the Time of his Deazh, and like other onal Actions ſhall die with him; but ſome have held, 
that if the firſ# Heir dies within the Year and the Day without commencing an Appeal, the next Heir may 
bring one, but this is doubted by others, and the Generality of Books ſeem to tavour the contrary Opi- 
nion, as more 1 to the general Tenor of the Law in Relation to Appeal, which in no Caſe, 
as the Serjeant ſays he knows of, will ſuffer the — of bringing an Appeal to be transferred 1 — one 
to another, and compares it to the Caſe of a Wife dying within the Year and Day in whom the Right of 
Appeal is veſted, no Heir ſhall have Appeal; but that it is n Matt. Hale, [Hale's Pl. C. 182] 
and ſome others, that if the firſt Heir Kere Judgment in Appeal of Death and dies, his Heir may bave 
Execution. But that Stamford [St. P. C. 59. b 1 
trary to many of the old Books, and not eafily reconcileable with the Reaſon of the Caſes abovemen- 
tioned. But whether in this Caſe the Court may not award Execution either Ex Officio, or at the De- 
mand of the King, may deſerve to be conſidered, Alſo if a Perſon killed has no Mie at his Death, 
| | an 


I) cites Trin. 16 H. 7. 15. ] doubts this, and ſeems con- 
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* no Iſſue but Daughters, and all theſe Daughters die within the Near and Day, it may reaſonably be ar- 
„that the Heir Male may have Appeal, becanſe the Right of bringing one neuer veſted in any other 
— but ſays he does not find this Cale in any of the Books, 2 Hawk. Pl. C. 165, 166. cap. 23. 


La. 


. Feme has Iſſue a Son who is murder d, and has no Heir of the Part S. C cited 


"his Father ; the Queſtion was, Whether the Uncle of the Part of the Co. Litt. 
Mother ſhall have Appeal or not. Billing Ch. J. Needham and Choke ]. * e 
faid that the Appeal does nor lie becauſe he convey'd by Feme, and that lant be Fla, 
by the Statute of Magna Charta 34. a Feme ſhall not have Appeal but and Male, 
ot the Death ot her Baron. But Brian, Neal, Littleton, and the Chief e be de- 
Baron e contra, and that the Uncle ſhall have Appeal of the Death of Ha, . 
his Nephew, and yet the Father by whom he made his Conveyance, ſhall have 
ſhall not have Appeal ot the Death of his Son no more than the Mother the Appeal, 
of che Son. Billinge ſaid that it it is not alike, tor the Father is able Cle, Pl. 
to have Appeal ot the Death of his Anceſtor, contra of a Feme, and IDS : 
therefore here becauſe the Meſne in the C onveyance was diſabled the 166. cap. 
Appeal docs not lie, and ſo adjudg'd H. 20 H. 6. 43. tit. Coron. in Fitzh. 23 8 42. 


where Grandfather, Mother and Son were, and the Mother died, a Man ſays it ſeems 
e 


killed the Grandfather, the Son fall not have Appeal, becauſe he conveyed better Oni 
the Mother who is a Feme, and never could haie had Appeal, quod nion at 175 
Nota by award, and there it is ſaid that * Appeal fall not deſcend, for Day, that 
he upon whom it firit talls thall have it, but it he dies, his Heir ſhall the Heir 


kv , 1 


>. 


A ppeal. 3 


not have it. Br. Appeal, pl. 104. Cites 17 E. 4. 1. — bog 
rn x who derives 
his Blood through a Female may have an Appeal, As the Uncle being Heir on the Part of the Mo- 
ther, or the Grandſon by a Daughter & c. And yet the Mother in the firſt Caſe, and the Daughter 
in the 2d could have had no Appeal; for ſince by the Common Law ſuch Mother, and Daughter 
had not only ſuch a Right to bring ſuch Appeal but alſo to have ſuch Right deriv'd thrqugh them 
to others, it ſeems hard to corfſirue the Statute by depriving them of the former to take from them 
the other alſo, eſpecially conſidering that an Heir Male, who derives his Blood through Females, 
ſeems no way leſs worthy to bring an Appeal than if had deriv'd it through Males; and all Statutes 
made in Abridament of any Right of the Subject ought to be conſtrued ſtrictly. —* 8. P. Br, Appeal, 


pl. 141. cites 38 H. 6. 13. ; 


6. Appeal was brought by the Son againſt his Father, of the Death of St. Pl. C. 
the Morher of the Plaintiff, and held good, tor he is Heir ro the Mother, 52-309). 


tor Appeal lies as well ot the Dearth of a Woman as of the Death ot 80 if the [ | 
a Man, Br. Appeal, pl. 106. cites 18 E. 4. f. | Feme kills 
; the Baron 1 
their Son ſhall have the Appeal againſt Lis Aether, for he is Heir to the Father who is dead. Quod nota. | | 
Br. Appeal, pl. 106 cites 18 E. 4. 1.— St. P. C. 59. a D) S P.—A Woman poiſoned her Husband, which 
is Treaſon by the Statute 31 H. S. the Heir brought an Appeal of Murder againſt his Mother; but the 
Reporter ſays that the Opinion of the Juſtices was (ut Audivit) that the Appeal was not maintainable. 
D. 50. pl. 4. 5. Mich. 33 H. 8 Saccomb's Caſe.— D. 50. a pl. 4 in Marg. ſays the Reaſon ſeems as the 
Recharker thinks, not becauſe the Treaſon extinguiſhes the Murder [as mentioned in the principal 
Caſe] but he intends that the King at his Election may indict her of Murder or Treaſon; But that 
the Reaſon is, that the Life of a Man ſhall be put but once in Jeopardy, and the King being in- 
titled by Matter of a more High Nature, his Remedy ſhall not be obſtructed by the Suit of the 
Party.——2 Hawk. Pl. C. 165. cap. 23. S. 39. ſays if the Petit Treaſon be pardoned by the Parlia- 
ment, it ſeems that the Heir can bring no Appeal; for he cannot bring it for the Murder only he- 
cauſe the Petit Treaſon includes Murder, and more, and that being the greater drowns the leſs, and 
therefore the Pardon of that ſeems to pardon the Murder alſo, ——S. P. and rhe Appeal was held 
maintainable, and the Woman was burnt. Jo. 425 pl. 10. Hill. 14 Car B. R. Pigott, v. Pigott. 
G. C 531. pl. 10. 8 C. adjudged accordingly.—S. C. cited by Holt, Ch. J. accordingly, 6 Mod. 
217. Trin. 3 Ann. B. R. | | 


J. There were 3 Brothers, and the middle Bret her was killed, the eldeſt Staundf. Pl. 
died within the Year, and no Appeal brought, the Queſtion was whether ſ 59- >. g 
the younger Brother ſhould have an Appeal, it was not reſolved. Dyer ſays that 1 ; 


(g. pl. 3 1. Paſch. 5 E. 6. Bell v. Crakenthorpe. 2 Caſe | | 
8 the Appeal a 
* being once attach'd in the elder Brother is now gone for ever. _ x 


6 
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&. P. C. 60, 1 It the Lord kills his Villain his Son and Heir thall have an Anne. 
s. . Co. Litr. 139. b. | _ 


accordingly, | 
_ A, C. 9. If there be no Wiſe of the Perſon killed, then the next Heir at 207 
Eve + tack © Common Law ſhall have the Appeal, it ſuch Heir be Male, but it ſuch 
Appellant Heir be a Female as Daughter, &c. ſhe ſhall not have it, nor in ſuch 
muſt be Heir Caſe ſhall any Heir Male, and therefore the youngeſt Son in Borough. 
4 * Engliſh ſhall not have the Appeal though he be inheritable to the 
due Cecea'e Land. St. P. C. 59. b. (F) cap. 8. 


by the 
Courſe of the Common Law, unleſs the Heir General had himſelf a Share in the Guilt in which Cafe 
the next Heir ſhall have Appeal againſt him. 2 Hawk. Pl. C. 165. cap. 23. S. 40. — St. P. C. 60.4. 


(B) S. P. cites Fitzh. Corone 459. 


2 Hawk. Pl. 10. If the Elde/# Son after Title of A ng accru'd to him diſables 
C. 165. Cap. himſelf, as by attainder of Felony or the like, ſo that by ſuch Ditabili. 


23. S. 40. ty he ſhall not have Appeal, yet the 2d Son ſhall not have it. St. 


ſays that R | 
neither the P. C. 60. a. (A) cites Firzh. Corone 235, and 322. and tays that the 


eldeſt nor Law is the ſame it the Diſability be in the Lite of the Anceſtor who 


Jon ße is killed &c. ä 
have it, the one by reaſon of the Attainder, nor the other becauſe he cannot be Heir to his Father 
while he has an elder Brother, who, though he be looked upon as dead in Law to ſome Purpoſes, yet 
in Truth is alive, and capable of forfeiting all Privileges belonging to the Heir, though not of taking 


Benefit from any of them, and cites Fitzh. Corone 235. but ſays that Fitzh Corone 322. ſeems con- 


trary. 
. [This was Hill. 13. H. g. where the eldeſt Brother was a Monk profeſſed &c. And ſo a Perſon 
dead in Law.}—Halc's Pl. C. 183. ſays that a Monk ſhall have no Appeal neither of Death or 


' otherwiſe. St. P. C. 60. a. (D) S. P. accordingly. 


* 
11. An Hermaphredite, if the Male Sex be predominant, ſhall have an 
Appeal ot Death as Heir, but if the Female Sex doth exceed the other, 
no Appeal doth lie tor her as Heir. 2 Inſt. 9. 
Fitzh. Co- 12. A. has a Daughter, his Heir apparent, this Daughter has a Son, ſie 
rone 385. dies in her Father's Life-time, then A. is killed; this Son thall have an 


cites Paſch. Appeal of the Death of his Grandfather ; tor by the Death of his Mo- 
15 R. 2. ther in his Grandfather's Life-time rhe Son is the immediate Heir to 


him. By all the Serjeants in England. Jenk. 6. pl. 8. 


St. P. C. 6o. 13. An Idiot, or one that is Mute, ſhall have no Appeal either of 


a, (D) S. P. Death or otherwiſe. Hale's PI. C. 183. ; 

Fitzh. Co- 14. A Man above o may Appeal, but no Battail waged. Hale's 
cites Paſch. 

15 E. 2. where the Defendant pleaded not Guilty, Priſt to defend by his Body, and flung his Gaunt- 
let into the Court; whereupon it was inſiſted that he was of 70 Years of Age (and ſo ſee that Batrail 
lies againſt a Man of ſuch Age) and the Plaintiff imparl'd &c. Scroop bid him refuſe the Gauntlet then 
cc. and afterwards the Plaintiff was nonſuited &c.—Sr. P. C. 60. a. (D) cites S. C. & S. P. accordingly 
and yet ſuch Age ſhall ouſt the Defendant of Gager of Battail &c. 


* 


8 
” * 


* 


(C) Appeal of Murder. Who ſhall have it. The 
Heir an Infant; And Proceedings in ſuch Caſe. 


„8. P. Br. 1. TN Appeal, it appear'd by Inſpection, that the Plaintiff was within 
Appeal, pl. Ag x > hich he * Parol demurr'd, and he was arraigned imme- 
1 E : Giately of the ſame Death, upon Indictment, and was compell d to plead i% 


M. 22 E 3 Id | | 
& Tir. Co: it, and after was let to Mainpriſe till the Suit of the Party was m——_ 
ut the 


ron. 30.— ed; and ſo ſee that no Jury was Sworn upon him immediately 
, * Jam | 2 * Plea 
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Pha recorded, quod nota. Br. Appeal, pl. 36. cites f 11 H. 4. 94. and ir was ſaid 


H. 22. E. z. and Cas it 
| per 
Cur.] that before the 21 E. 3. 23. an Infant could not bring an Appeal, and that they find no Pre- 
cedent of an Appeal brought before that Time, but that now it is frequent. t Br. Appeal, pl. 


119 citesS. C. & 32 Al.'8. 


2, In Appeal by an Infant within Age, the Defendant pray'd to be diſ- 
miſſed tor the Nonage, and the 5 ſaid that they would examine 
the Matter, and if they thought that the Appellant is Guilty, he ſhould re- 
main in Ward till the full Age of the Intanc, Br. Appeal, pl. 10s. cites 


17 E 4 2. 
Note per Cur. that an Infant may have Appeal of Murder, and it Br. Cover- 


II be by Guardian, and nut by Attorney, and the Appeal hall 10 ture, pl. 2 

1 his Pall Age, as hererotore a Br. A 2 L 2 1 2 15 8 7 cies. C 
5 Appeal, pl. Z. 7 H. 8. IL. An Infant of 

the Age 

Nears was admitted per Guardianum, ta ſue an Appeal for the Murder of his Brother. Mo. $4 pl. 
646. Hill. 39 Eltz. Perry's Caſe Lat. 173. Hill. 2 Car. S. P. admitted An Infant may 
bave Appeal, but no Batrail waged, and adjudged of late Times that the Parol ſhall not demur, Hale's 
Pl. C. 183. Sed Quære. 2 Hawk Pl. C. 161, cap. 23 S. 30 ſays that Infancy, old Age, or of the 
Imbecillity of the Plaintiff, is no good Objeftion againſt his bringing an Appeal, though Defe:dants 
looſes the Benefit of waging Battail, and ſo puts him in a 9 Condition than if the Appeal were 
brought by one capable of fighting; for ſince the Defendant has proper Means for his Acquittal, by 
ting himſelf upon a Trial by his Country, and the Imbecillity of the Plaintiff is wholly owing to 
the Act of God, and no ways leſſeus the Injury complained of by him, it is not reaſonable he ſhould 
ſuffer any Diſadvantage from it. And agreeably hereto it ſecms ſettled of late Times, contrary to the 
numerous Authorit:es in the old Books, that the Parol ſhall nor demur in an Appeal for the Nonage of 
the Plaintiff; yet ir is certain that an Infant muſt proſecute ſuch Suit by Guardian; But though the 
Guardian be ſo receflary in the Proſecution of ſuch Suit, yet if the Infant comes into Court, and ſays 
be will relinquiſh it, notwithſtanding which the Guardian will proſecute it, the Court may in Di- 
e ſuch Guardian, and aſſign another, it not being reaſonable that an Infant be bound 
to continue à Suit againſt his Will, which demands nothing but Revenge, and will be chargeable to 


him. 


4. An Infant by Guardian brought Appeal of the Death of his Brother 8. C. cited 
againſt the Lady Farmer, and atrerwards upon Compolition made, he Arg. Ld. 
came into Court, and diſallowed his Guardian, aiter which the Appellee Raym. Rep 


came into Court, and pleaded her Pardon and had it. 2 Roll Rep. 59. d * 
Mich. 16 Jac. B. R. Onlie's Cale. denied to be 
Law by 


Holt, Ch. J. Paſch. 12 W. z. in Caſe of the King v. Toler. 


5. An Infant cannot proſecute an Appeal by Prochein Amy, though he 
may all other Suits, but he can do it only by Guardian, Per Gould, 
1 Ld. Raym. Rep. 557. Paſch. 12 W. 3. in Caſe of the King v. To- 
r 


» 


6. A. an Infant, as Heir to B. ſued an Appeal of Murder againſt T. 12 Mod. 
and C. was admitted as Prochein Amy to A. Ar the Day of the Return 372. Stout 
the Court was moved, that the Sheriff might return the Writ, who ſaid that 8 1 4 8 7 
the Infant with ſome Relations required him to deliver the Writ back to accordin ol Y, 
them, which he did, and that it was uſual ſo to do, for an Infant may and ſays that 
difavow his Guardian or his Suit; but per Holt, Ch. J. both the W rir the 4ppellane 
and Suit are Subject to the Directiogof the Guardiav, and the Infant 77 | 
can no more diſpoſe ot the Writ than he can proſecute ir, tis true, he % ei, 6 
may be Nonſuited either before or after Appearance, but then the Ap- be an Infant, 
pellee muſt be arraigned at the Suit of the King; he may likewiſe diſ- but that af- 
avow the Suit, and then the Court may diſcharge the Guardian, but —# wy NP 
it is a Contempt in the Sheriff ro deliver the Writ back without any hetore the 
Authority, and he was fined and committed, though the Clerk in Court Return of 
offered to undertake for the Fine. The Reporter ſays he heard that the the 1 he 
Chancery being moved for a new Writ of Appeal, it was denied upon gaga 


a ſolemn Hearing before Ld. Keeper Wright, the Maſter of the Rags, other for 
iD reby 
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his Guar- Trehy, Ch. J. Powell, J. and Ward, * 1 1 Salk. 1 76. Patch. 12 W. 


dian before 2 : . 
Holt, Cb. 3. B. R. Toler's Cale. 
at his Chambers, and that ſhe was there and then admitted accordingly. And it was inſiſted in behalf of 


the Sheriff, as reported by Salk, and alſo that the Infant having no Guargiun at the Tims: of the Writ 


purchaſed it was not well ſued out. But it was reſolved if there need no Guardian till the Writ is re 


turnable, for the uſe of a Guardian is to purſue it when it is before the Court, and not as here th. 
plain of of the Officer for not making a Return, and that any Body might ſue out the Writ for the 3 
t, and that there is no Body in Law whole Wri it is, betore the Retura, but the Infin:'s. N 


2 Ld. 7, B. was indiffed of Murder at the Old Baily, and found Gaily, but 
Raym. Rep. got the Queen s Pardon. An Infant lodged an Appeal in Fropria Perſona, 


1288, , ” . ; . , ; 
SC * 15 before the ee of Goal Delivery the ſame deiſions, which being re- 
and ſee there moved by Certiorari into B. R. it was moved to admit him by Guar— 


the Entry at djan, bur denied as too late, becauſe it ſhould have been by Guardian at 
large as pe- firſt, and then have mov'd the ſame in B. R. Bur the Court taid that 


phos Par by it the Defendant pleaded this in Abatement, the Appellant miglic conieſs 
Holt Ch. J. his Plea, and commence a new Appeal by Bill; or a Nonſuic is Pe. 


remptory, but an Abatement is not. Atcerwards the Appell-c being 
at the Bar, and the Appellant in Court his Counſel would hive abated 
the Writ, and brought an new Appeal by Bill, but the Court retuteq 
it, for Holt ſaid that this is not like the Caſe of YDatts v. Brains, 
in Co. Ent. for there the Writ was void, and the Appellee retuling to 
plead the Infancy in Abatement, intending to take advantage thereof 
after Trial, the Court ſaid they would abate the firſt Appeal Ex Officio, 
and ordered an Entry that the Appellant being in Court, and it appearing 
by Inſpection that he is under Age, (about 6 or ) Years old) Ideothe Court 
2 Oficio does abate the Appeal. And Holt Ch. I. ſaid that it the Ap. 
Ilant had not been in Court, there muſt have been a Writ co have 
rought him in to be inſpected. Then the Appellant brought another 
Appeal by Bill, and declared againſt him in Cuitodia, and the Appellee, 
being arraigned Inſtanter, demurred to rae Appeal and pleated not 
Guilty. The Court ordered the firſt Appeal to be entered as the firſt Day 
of that Term, and that the Pleading tothe ad ſhould be entered Inſtanter, 
that the Demurrer might be firſt determined, and. tor that End made ic 
a Conſilium to be argued in the next Term. II Med. 216. pl. 4. Paſch. 


8. Ann. B. R. Smith, v. Bowen. 


(D) Appeal of Mayhem, and how to be tried. 


15 Ppeal of Mayhem againſt R. W. and others, R. and W. pleaded 

not Guilty, without praying that the Mayhem be adjudged by the 
Court, and the Inqueſt prayed that they may ſee the Party whether he be 
mayhemed or not, Thorp granted it, bur ſaid that zh:s is not de Rigore 
juris, tor it is at the Election 755 Party whether he will fhew it or noi, 
and ſaid that the Party by his Plea has accepted it to be a Mayhem, and 
though he recovered Damages now for the Mayhem, he may at another 
Time recover Damages by Writ of Treſpaſs tor the Battery. Br. Ap- 
peal pl. 60. cites 22. Aſſ. 82. 


2. And ſo ſee that the Appeal meddles only with the Mayhem, and nt 


with the Battery; and the Judgment was that che Plaintiif recover Da- 


mages, and that the Defendant ſhall be taken; and becauſe ſome pleaded 


and were attained, and others did not come, and the Plaintiff ſaid thi! 


he would not proceed further againſ} them, it was Awarded that 7 
| Plainti 
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Plaintiff ould be taken, tor now it appears that his Appeal is falſe againſt 
them, quod nota. Br. Appeal, pl. 60. cites 22 Aſſ. 82. | 
3. Appeal of Mayhem, the Detendant prayed that the Court would And Grene 
ſee the Stroke, and ſee whether he had Mayhem or nor. Birton ſaid Anno 38 E. 
this they ought not to do, if the Detendant does not put it in Iſſue, 3.0 god 
and alter the Court ſaw the Stroke, and could nor judge of it becauſe it remptory, 
was new, and after the Defendant gave it for Iſſue, and prayed the Court when the 
that the Mayhem be examined, by which Writ iſſued to the Sheriff to make Defendant 
to come ſome of the beſt Phyſicians, and Surgeons in London to inform our Lord 3 - 
the King, and the Court dens que ex parte didi Domini Regis injungerentur, be examin- 
and note that the Deſendant ſlall not have other Anſwer, tor if the Sur- ed. Ibid. — 


geons ſay that he is may hen d, he 1ball be thereupon attainted. Br. — Feremy- 

1 | ory, pl. 23. 
Appeal, pl. 7o. cites 28 All. 5. _ p 435. 
| No doubt if 


the Defendant puts it in Ilie, and prays that it be viewed by the Court, the Court may take a View 
and then determine the latter, and if it be doubrful they may award a Writ to the Sheriff to return 
ſome able Phy ficians, and Surgeons for their better Information. But it ſeems that the Court cannot 
. proceed to ſuch Trial by the View unleſs the Defendant prays it. 2 Hawk, Pl. C. 160. cap. 23, 8 


27. 


4. Appeal of Mayhem, the Defendant ſaid that it was no Mayhem, 
and prayed that it may be examined by Fuftices who ſaw it, and would 
aut adjudge it becauſe the Stroke was treth, but took ſurety of Peace of 4 
Mainpernors each in 40 J. to the King, and gave Day ot Judgment til 
the Stroke ſhall be cured. And fo fee that their judgment is Peremptory. 
Br. Appeal, pl. 135. cites 41 Aff. 27. 

5. It rhe Defendant prays that the Blow be viewed to adjudge whether Br. Appeal, 
it be Mayhem or nor, there if it be adjudged Mayhem by the Court it * 88 
is Peremptory to the Defendant, but the Law was held contrary by 1 


thoſe of Gray's Inn. Br. Appeal, pl. 86. cites 6 H. 7. 1. per Tremail. 2 Hawk, bl. 
| C. 160 cap. 
23. S. 27. ſays it ſeems agreed that an Adjudication made upon ſuch View is Peremptory and con- 


cluſive to cach Party. F 


6. Appeal of Mayhem, the Defendant demanded the View of the Mag- 
hem, which was a igned in the Shoulder of the Plaintiff, and was ouſted of 
the View becarſe it 15 of his vwn Wrong, Br. Appeal, pl. 46. cites 21 
H. J. 33. 

5. Aud if the Maihem be adjudged by Iuſpection of the Court, or by a 


Surgeon, this is peremptory. Quod nora per Cur. Ibid. 


g. But it the ſuſtices, or thoſe who ſaw it, be in Doubt whether it be à It ſeems that 


Labs they are not 
Maihem or not, they may retuſe the Examination, and compel the Party to — 41 


put it to the Country, Br. Appeal, pl. 47. cites 21 H. J. 40. it by their 

| View, but 
order a Trial by a Jury, at which, it is ſaid that they may, if they think fit, order that the Jur 

ſhall have a View of the Wound, 2 Hawk. 160. cap. 23. S. 27. - J 


9. A Perſon maim'd ſhall not have Appeal. St. P. C. 60. a. (D) cites 2 Hawk. Pl. 
Fitz li. Corone 322. bur ſays Quære; tor a Diſtin&tion muſt be made 8 1 
Where the Plaintiff was maim'd by the Defendant, or by ſome other Perſon. fps i * 6:28 
5 to be holden 
that: the Defendant in Appeal of Mayhem may in ſome Caſes wage Battail; but the Serjeant ſays he 
| finds no Inſtance in which Battail hath been actually waged in ſuch an Appeal. | 


| 10 In an Appeal of Maihem the Deſendant pleaded that the ſame 4 Rep. 43. | 
Plaintiff had brought Treſpaſs of Battery, and recover d Damages in that a pl. 7. > C. 


Action, and averr that the Battery and Treſpaſs is the ſame Mayhem on hes Wy 
which the Appeal is brought. And adjudged upon Argument, that it is a qhot ir tw, 


ſufficient Bar. Mo. 268. pl. 419. Mich. 30 & 31 Eliz. Hudſon v. Lee. objected that 
wr an Appeal of 


idem was an Action of a higher Nature than mA of Treſpaſs; for inaſmuch as in * he 
6 all 
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534 Appeal. 
ſhall recover Damages only, and ha has already recover'd Damages in the Act ion of Treſpaſs, it was 
for that Reaſoũ reſolved that the Bar was good, — Le. 318. pl. 447. S. C accordingiy.- 2 Hauk. 
PI. C. 1 59. cap. 23. S 22. Cites 8. C. accordingly; for it ſhall. be intended that the Jury in giving Da- 
mages for the Wounding included the Maihem, and no Man ſhall be iable to double Vexation for one 
ard the ſame Thing ; but if in ſuch Caſe the Appellee ſhill make it appear by a Special Replicarign 
that the Maihem Was been occafion'd fince the Verdict in the Action of Treſpaſs by ſome ſubſequent 
Mortification, Dryneſs, or ſhrinking of the Part by reaſon of the Wound, perhaps he may avoid ſich 
Plea by ſuch Special Mitter; but the Court will not intend it unleſs it be ſpectally ſne wn And ſce 


S. P. Le. 319. in the S. C. | 


—— —k # 


8. C. ad- Treſpaſs; and the Court awarded that the Pleas in Abatement be outted 
judged that a 7 n 
the Plea is and the Pleas of Not Guilty ſhould only ſtand. Cro. E. 495. pl. 14. 
naught — Mich. 38 & 39 Eliz. B. R. Kirton v. Williams & al. 

Ow. 59. S. C. 

and An taken between ſuch Pleading in Appeal of Mayhem and that of Murder, that in the 
laſt Caſe he muſt of Neceſſity plead over to the Murder; or otherwiſe if he will join in Demurrer upon 
the Plea to the Writ, he thereupon confeſſes the Felony, and ſo muſt plead over Nor Guilty; but 
otherwiſe in Maihem; for tho' the Declaration be for Felony, yet a Maihem is only a Treſpaſs, and all 
are Principals, and the Defendant's Life not in Queſtion, but ſhall render Damages only, and therefore 
the Pleading over to the Felony is a Waver of the Plea; and this Diverſity was agreed ro by Popham, 
Fenner, and Gawdy clearly.— Poph. 115. Kirton v. Hoxton, 8. C. and held accordingly. 


4 
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(E) Appeal of Rape. Who ſhall have it. And 
Pleadings. 


1. IF a Man be outlaw'd of Raviſhment of a Feme, or convicted at the Suit 

of the Party, this is not Felony ; per Ald. Quzre inde ; tor by 
the Statute of Weſtm. 2. cap. 34. he thall have Judgment of Lite and of 
Member; and it ſeems that the Opinion ot Ald. is chat no Appeal is here 
given, but that the King only ſhall have the Suit. Br. Corone, pl. 168. 


cites 13 E. 3. 
This Statute 2. In an Appeal of Rape the Husband, Father, or next of the Blood, ſhall 


gave an Ap- have the Suit, and the Defendant ſhall not be received to wage Battle. 


where 
= Appent lay before, and alſo to other Perſons, ſo as the Woman that never conſented may have her 
u 


A pon this Statute, and if ſhe conſents afterwards then the Appeal is given, as in this Statute. 
2 Inſt. 434 | | 


In Appeal of Rape of his Feme the Defendant pleaded Ne unques accouple in lawful Matrimony, becauſe 
ane was affied to the Feme, and after another married her, and after ſhe came to him <vho affied her, and he 
married her, and ſhe after is raviſhed. The firſt who married her ſhall have the Appeal of Rape; for the 
firſt Eſpouſals are good till they are divorced by the Pre- contract, and the Opinion here is that Ne un- 

ues accouple &c. in this Caſe is no good Plea; for the Statute gi ves it to the Barons fi viros habue- 
rint; ſo that Baron in Poſſeſſion ſhall have it, where Eſpouſals are not void. Br. Appeal, pl. 32. cites 11 
H. 4. 13. : 

This Statute as to the Husband ſhall be conſtrued ſtrictly, and be intended of a Husband in Poſſoſ- 
ſion, tho' there be good Cauſe of Divorce; for he is her Husband till a Divorce be had. Contra where 
the Marriage is void; for there he is not Vir ejus, and therefore in that Caſe Ne unques accouple &c. 
is no Plea by the beſt Opinion, tho” contra in Appeal of the Death of the Husband, or in Demand of 
Dower, becauſe they are y the Common Law. Br. Parliament, pl. $9. cites 11 H. 4 14 ——: Hawk 
Pl. C. 193. cap. 23 S. 62. ſays that Ne unques accouple &c. is a good Plea, and ſhall be tried by the 
Biſhop's Certificate, who, if the Marriage were unlawful by reaſon of a Pre- contract, ouglit to certity 


againſt the Appellant, 


If 
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If a Woman be raviſh'd by her next of Kin, and conſents to him, and has neither Husband nor Fa- 
ther, the next of Kin to him ſhall have the Appeal; for he has diſabled himſelf by the Rape, whereby 
he. becomes a Felon, 2 Inſt. 434. Hale's Hiſt. Pl. C. 632.8, P. cites 28 H. 6. Corone 459. 


2 Hawk. Pl. C. 173. cap 22. S. 64. 8. P. Me 
If there be no Husband, nor Father, then the Appeal is given to the Heir, whether Male or Ferale. 


Hale's PI. C. 186. | 


3. A Feme, Priſoner in the Marſhalſea, made Suggeſtion that the Servant PRES ces 


of the Marſhal had ra viſbd her in Priſon 3 and Gaſcoigne commanded the © N 4 
Waadt to take the Battoon from him, till it was diſcuſs'd it he was 12. and 10 
guilty or not, and commit him to Priſon in Ward, quouſque &c. And H. 4. Firzh, 

r Cur. becauſe the was Covert de Baron, the cannot bring the Appeal Tit. Corone 


without the Baron; but if the Bar n will, they may purſue. And lee OP bor 
Appeal by Baron and Feme. Br. Rape, pl. 1. cites 8 H. 4. 21. pr Red, al 
ould be 


* 229, that it may be brought by the Feme alone.] 


In Appeal of Rape the Count was, that the Defendant had raviſh'd Fitth. Co- 
his Wife contra Formam Statuti 6 R. 2. &c. Exception was taken tor At — 3 4 


alleging that the Feme did conſent to the Ravilker 3 tor it the did not 11 1 413. 
conſent, Appeal is not given on this Statute 3 but it was anſwer'd that S. C&S P. 


this is implied in the Words (contra Formam Statuti.) St. P. C. 81. a. wo gly. 
— 2 T1aW 


(C) cites Mich. 11 Hf. 4. 12. Pl. C. 173. 
ä cap. 23. S. 63. 8, P. accordingly. 


5. In Appeal of Rape the Defendant demanded Judgment of the Writ, 
becauſe there is ot Felonice rapuit in the Writ, and as to the Felony Not 
Guilty. Thel. Dig. 216. lib. 15. cap. 5. S. 19 cites 1 H. 6. 1. 

6. Baron and Feme may join in Appeal ol Rape of the Feme ; for he aq ſe 
cannot have it Without his Feme; per Cur, Fr. Baron and Feme, pl. elſewhere - 


the Baron 
34. Cites 8 H. 6. 21. . 


Appeal alone. 1 H. 6. 1. and 4 H. 6. 13. anq 10 H. 4. Fitzh. Cerone 128. 


7. W. brought Appeal of Rape of J. his Wile againſt 2, and the Fitzh. Co- 


. | F K. 2 can. 6. rone, pl. 228. 
Writ was Ad reſpondendum querenti ſecundum formam Statuti 6 K. 2. cap. 6 van Sy 


Onuare Uxorem rapuit unde eum appellat ; and Exception was taken that 3 
FAY x * * - : 4 
the Wric ſhould be Unde eum appellat ſecundum Formam Statuti, and $ P. and 
not Ad reſpondendum ſecundum Formam Statuti; for the Statute does the Defen- 


not give the Anſwering, but the Anſwering is by the Common La w. dant was or- 
er'd to an- 


And by Hales |. the Appeal of Rape is given by the Stat. W. 2. whereupon g d 
the Detendant paſs'd over, and Exception was taken to the Writ, becauſe he did, and 
ir did not ſay that Felonice rapurt &c. & adjornatur. Br. Rape, pl. 4. pleaded Ne 
Wm. Acton's Caſe. | | unques ac- 


p couple &c. 
=—Fitzh. Corone, pl. 1. cites M. 1 H. 6. 1. S. P. of Ad reſpondendum, and the ſame reef d; 
and Half. ſaid that the Statute does not give the Appeal; for that was at the Common Law ; but he 
mall anſwer according to the Statute, becauſe the Statute ſays that he ſhall not be received to wage 
Battail, and ſo the Writ good; whereupon the other Exception was taken, and afterwards pleaded Not 
Guilty to the Felony; and Fitzherbert thinks the Reaſon was, becauſe the Felony is implied in this 
Word (Rapuit, ) and therefore the Writ good. | . 


8. Tho' by the Stat. W. 1. cap. 13. whereby Rape was türn'd into Hale's Hiſt. 
Treſpaſs, 40 Days are limited for the Suit, yet it being made Felony base gu 


again by the Stat. W. 2. cap. [34.] and no Time limited for it, it may peal muſt be 
be brought in any reaſonable Time. Hale's Pl. C. 186. ſpeedily pro- 
. 22 5 ſecuted; for 

it ſeems that a Year and a Day is not allow'd in this Appeal, but ſome ſhort Time, tho“ it be not de- 
fn'd in Law what Time, but lies much in the Diſcretion of the Court upon the Circumſtances of the 


Fact, yet the Stat. W. 1. allow 'd only 40 Days, and long Delay of Proſecution in ſuch Caſe of Rape, 
7 always 
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always carries a Preſumption of a Malicious Proſecution. 2 Hawk. PI. C. 175. cap. 23 8. 72. fue 
it ſeems that at this Day it may be brought in any reaſonable Time, and lies in the Piſcretion of the 
Court; that the Stat. Weſtm. 1. which turn'd this Offence into a Treſpaſs, limited 40 Days; and the 
Stat. Glouc. cap. 9. which limits Appeals to a Year and a Day, extends only to Appeals of Death; and 
Welt. 2. cap. 34. which makes Rape a Felony again, limits no Time for the bringing of it, bur leave, 
it to the Conſtruction of Law, which ſhall be agreeable to the ancient Rules of Law, in ſuch Points 
whercin the Statute is ſilent. ' 


** 


FI 
— 2 


St. P. C61. 9. If the Lord had raviſbd his Mef or Bond-woman, ſhe might have 


d. ar the had an Appeal of Rape againſt him before the Conqueſt, as at this Day 


_ 7 ſhe may. 2 Inſt. 181. 


cites Fitzh. | 
Corone 17. where it is ſaid that ſhe ſhall not have Appeal of Rape againſt him; but the King 9:41! pu- 


niſh it by way of Indictment. 


10. In the Appeal of Rape being the Suit of the Party, the King's 
Pardon does not diſcharge the Party as it does upon an Indictment at tlie 
Suit of the King. 2 Inſt. 434. | 

11. In an Appeal of Rape by Virtue of the Statute of Weſtm 2. cap. 
34. ſeveral Exceptions were taken, (viz.) that the Appellant had count- 
4 that on ſuch a Day, Year, and Pariſh, the Appellee Eam rapur & 
carnaliter cognovit, without ſaying Felonice, and the did ag aver it in 
Fat that ſbe did not conſent either before or after the Fact done, according 
to the Statute of W. 2. cap. 34. and alſo becauſe in the Conclution ot 
the Count it is wot ſuppoſed to be Contra Formam Statuti &c, but no Reſo— 
Jution was made to theſe Queſtions, the Queen pardoning the Oltender, 
D. 201. b. pl. 67, 68. Trin. 3 Eliz. Ellen Lamb's Caſe. 


/ 


(F) Appeal of Robbery, Larceny &c. Who ſhall 
have it. And againſt whom. 


1. 
as of a Cup of theirs ſtolen, St. P. C. 61. a. cap, 9. cites H. 


17 E. 3. 13. | 
But Brooke 2, Ir is agreed to be a common Uſe, that Churchwardens ſhall have 


_— 1 Appeal of Goods or Ornaments of a Church; Quod Nota; and this 4 
Day it is bonis Ecclete in Cuſtod ſua Exiſtentibus. Br. Appeal, pl. 31. cites 11 H. 


uſed to be 4. II. 


De bonis Pa- | 
roc hianorum in Cuſtodia ſua exiſtentibus. Br. Appeal, pl. 3 1. cites 11 H. 4. 11. S. P. and the 


Churchwardens for the Time 2 ſhall have the Appeal of Robbery. Br. Appeal, pl. 45. cites 3) 
H. 6. 30. 31. —2 Hawk. Pl. C. 167. cap. 23. S. 44. ſays it ſeems agreed, that Churchwardens 
having Poſſeſſion of the Goods of the Church may have an Appeal of Lareeny againſt any one who 
ſhall fteal them; For they have a ſpecial kind of Property in them againſt all Strangers. | 


\ Man may have an Appeal of Robbery for the King or Omen, 


Thel. Dig. 3. In Appeal of Robbery, if the Defendant ſays that the Plaintiff is 
216. lib. 15, his Villein, this is a good Plea. Br. Nanability, pl. 44. cites 11 H. 


cap. 5. S. 18. 

cies 18 K 4.93. 

3. the which | | hy 
is reported 11 H. 6, 23, {but it ſhould be 93.] and Mich. 9 H. 4 1. Hale's Pl. C. 184. S. P. ac- 
cordin 2 2 Hawk. Pl. C. 167. cap. 23. S. 44. ſays, it is certain that a Villain cannot have Au- 
peal o rceny againſt his Lord for any of his Goods taken by his Lord, becauſe the Lord by 


ſeiſing them makes them his own; but it ſeems clear at this Day, that any Tenant who is nor a Vil- 
lain 


8 


1 8 
Jain may have Appeal of Larceny againſt his Lord. Lat. 127. S. P. accordingly by Doderidge 
J. to which Jones J. agreed. 


4. In Treſpaſs, if my Servant has my Goods in Poſſeſſion, and be thereof St. P C 60. 
robbed, he thall have thereot Appeal, per Littleton LF fuit Conceſ- b. (F) 8. P. 


ſum; tor he is chargeable over to his Maſter, and the ſame appears there HO 
ot a Bailift. Br. Appeal, pl. g1. cites 2 E. 4. 15. Corone, pl. 
| 100. [which 

cires Mich. 45. E. z. 17 where 8. P. ſeems admitted. J—2 Hawk. Pl. C. 167. cap 23. S. 44. S. P. and ſays 

it ſeems agreed. — Either Maſter or Servant may have Appeal in ſuch Caſe. Hale's PI. C. 184. 

S. P. accordingly, 2 Eau k. Pl. C. 167. S. 45. and in ſuch Caſe he that firſt commences the Appeal 


Mall prevent the other. 


5. Note, per Littleton J. that the Opinion of the Juſtices was, that S. P. Br. 


ita Man takes my Goods felonionfly, and another takes them from him felo- pres pl. 
monly, 1 thall have Appeal of the 2d. Taking; tor by the firſt Taking F . 3 


the Property was never out of me, for a * Felon cannot claim Property, 2 Hawk, Pl. 
and e contra it is ſaid elſe where of a Treſpaſſor. Br. Appeal, pl. 100. C. 167. cap. 
cites 13 E. 4.6 23 S8. 44. . 
ſays it is ſaid, 

That a Perſon who has been robbed of his Goods, ſtill continues to have ſo far the Poſſeſſion as well as 
the Property of them, tirart he may bring an Appeal of L:rcery againſt any one who ſhall ſteal them 
from the Robber. ——- Hale's Pl. C. 184. S. P. accordingly.— 8. P. 2 Hawk. Pl. C. 167. S. 45. ſays, 

that ſuch Taker of the Goods claimi'g no 38 in them, but taking them only as 4 Felon, had in 
- © Tudgment of Law reither any Property nor Poſſeſſion i them, but the ſame wholly continued in the 
tr Perſon; but if rhe Goods had been taken from him by a Treſpaſſor under Pretence of ſome 
Title, and ſuch ] re ſpaſſor had been robbed of them, it ſeems the firſt Perſon could have no Appeal for 
them,— —>$r. P C. 61. a. cap. 9. S. P. and ſame Diverſity accordingiy, cites Mich. 13 E. 4. 3., and 
Fitzh. Corone 62.——— r. Appeal, pl. 100. cites 13 E. 4. 6. S. P. and ſame Diverſity. 


6. Brooke makes a Quære, if the Baile of Goods who is robbed by a 2 Hawk. Pl. 


Stranger cannot have Appeal ipecially De bonis in Cuſtodia ſua exitten- CF 
tihus; For he may have Treſpaſs or Replevin De bonis in Cuſtodia ſua u, To 


exiſtentibus. Br. Corone, pl. 141. Cites 5 H. ). 18. agreed, that 
1 a Carrier to 
whom Gcods are delivered to be carried to a certain Place, or in general, any Perſon whatſoever, who 
is io far intruſted with the Goons of arother, a, in Judgment of Law, to have the Poſſeſſion, 
and not the bare Charge of them, may have an Appeal of Larceny againſt any one that ſhall ſteal 
them, becauſe they have a ſpecial kind of Property in them againſt all Strangers; and it ſeems that 
they way brirg a General Appeal as for their own Goods, or a Special One for the Goods of 
JS. in their * Bur it ſcems clear, that no one can maintain ſuch Appeal who has the Bare. 
Charge of Goods, as a Pntler or C, who in my Houſe have the Charge of my Goods, becauſe in 
* ſuch Caſe the whole Poſſeſſion, as well as the abſoſute Property in Judgment of Law, always con- 
tmues in me. 


5. If mo are Merchants in Common, and one of them is robbed and kill. Hale's 4 
ed, the other ſhall have Appeal of this Robbery. St. P. C. 61. a. cap. 8 10 
9. cites Fitzh. Corone, 392. [8 E. 3. Itin. Canc.] — 2 Hu : 

C. 167 
cap 23. S. 45. S. P accordingly. ub 


8. If a Thief ſteals Goods out of the Cuſtody of a Taylor which he 
has of a Cuſtomer, the Taylor ſhall have a General Appeal; per 
Frowike Ch. J. clearly. Kelw. 50. pl. J. Mich. 21 H. J. Anon. 
9. An Executor may have an Appeal of Robbery done to himſelf, “ but S. F. ac- 
not of a Robbery done to his Teſtator. St. P. C. 60. b. (F) Ser 
C. 184 — 2 Hawk. Pl. C. 167. cap. 23. S. 45. S. P. accordingly, becauſe when the Larceny was 
committed, it was no Injury to the Executor, but to the Teftator only; and therefore the Appeal for 


it being only a mere Perſonal Action, and veſted wholly in the Teſtator, there is no Doubt but that x 
dies with him, as all other Actions for mere Torts do. Eg 4 * 


EX 10 Appeak 


. 


| Hale's Pl. C. xx, A 


* 


| of Felony lies ind « Monk profeſſed wirhour his Sove- 
185. S. P. ac- reign. St. P. C. 62. a. (A) cap. 11. cites F eben 17. [ Trin. 5 


— 45 H. 6.] and Trin. 6 H. 7. 5. 
| be | * | | 
bt againff an Abbot and his Commoign, the Commoign ſhall anſwer and plead by himſelf with. 
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ont his Sovereign. Br. Appeal, pl. 50. cites 15 E. 4 1. 


12. In Appeal of Robbery againſt two Acceſſories brought in the County 
of NV. where the Robbery was done, the Plaintitf ſet forth, that the Prince. 
als named in the Writ, and who were attainted, did the Robbery in tha 
County of W. and that the Defendants before the Robbery did felonioufly abet 
them in London; It was adjudg'd, that tho” the Plaintiff could have on- 
Iy one Appeal againſt the Principals and Acceflories, and that this mutt 
neceſſarily be brought againſt the Principals in the County of W. yet 
becauſe thoſe of the County ot W. and London upon Not Guilty pleaded 
cannot join, and thofe ot W. cannot inquire ot a Thing in London, the 
Appeal againſt the ſaid Acceſſories ſhall abate. 7 Rep. 2. b. cites D. 
39. Mich. 29 H. $. Gawyn v. Huſley and Gibbs. 


Hale's Pl. C. 13. An 1nfant ſhall have an Appeal of Robbery. St. P. C. 60. b. 
184. S. P. ca 


9. 
S8. PF. whe- 14. Appeal of Felony lies againſt a Feme Covert without her Baron. 


. Hale's Pl. C 185. and the ſame of an Infant. Ibid. 


ther it be St. Pl. C. 62. a. (A) cap. 11. 


Appeal of 1 . | ; 
R bt ; 15. So it lies againſt an Iafant; and fo of all others who may commit 
— Felony. St. Pl. 6 62. a. (A) cap. 11. F 


Appeal. 


2 Hawk. Pl. C. 168. cap. 23. S. 46. S. P. ac- 
cordingly, both as to Infant and Feme Covert. 


1 P. C 60. 16, A Woman at this Day may have an Appeal of Robbery &c. For ſhe 
8 P Srd. is not reſtrain'd thereof. 2 Inſt. 68. 

ingly, cites 

Fitzh. Co- 7 | | 
rone — 5 Fen 
Hales Fl. C. 
184. 8. P. 


(G) At what Time Appeal lies. 


Theſe Words 1. Stat. Elout. 6 NaQts, That Appeal [ball not be abated for Default if 


of the Sta- E. 1. cap. 9. L freſ Suit, if the Party ſhall ſue within the Tear and 
= 1 the Day after the Deed done. x 


making men- 
tion of Appeal of Death any more. than of other Felony ; but on comparing them with the other Words 


In this Statute a Man will intend them ſpeciall and that they extend only to Appeal of Death, and to 
no other Appeal; and yet it ſeems that in the Time of E. 3. the Judges intended them generally, vir. 
that they extended to all Appeals. St. Pl. C. 62. a. (B) cap. 12. cites Fitzh. Corone 184. where he ſays 
it appears that Appeal of Robbery ought to be commenced within the Year and Day after the Fact, and 
that Britton 45 & 46. is ſo too; but ſays that the Law is not ſo at this Day; for if one being robb'd makes 


| freſb Suit, tho he does not commence his Appeal within 2 or 3 Years after the Robbety, yet it is well 


enough, as appears Paſch. 7 H. 4. 38. S, P. A © and the judging of freſh Suit lies in the 
Diſcretion of the Court. Hale's Pl. C. 18 5.——2 Hawk. Pl. C 168. cap. 23. S 48. S. P. accordingly; 
but ſays that it ſeems that one who has been guilty of a groſs Neglect in purſuing the Offender, may 
be barr'd of ſuch Appeal as well within the Year and Day as after; for that the Common Law ſcems in 
all Appeals to have required that the Appellant make freſh Suit; and the Stat. of Glouc. which takes 
away the Neceſſity of it in Appeals of h brought within the Year and Day, extends not to other 


Appeals. 
/ a 


2 The Suit is freſp enough if the Diligence of the party be done, not- 
withſtanding the Robber be not taken in a Tear after, and be taken by 
another. Br. Appeal, pl. 23. cites 7 H. 4. 43. | 


2. Appeal 


— 


— — 


2. In Appeal of Death, after Declaration the Plaintiff was nonſuited, 
and the Detendant was arraigned upon the Declaration, and ſaid that of 

the ſame Death he was inditted 1 * and arraigned, and pleaded Pardon of 

the King, which was allowed to him, and went without Day; Judgment 

&c. and he ſhew'd the Charter, and it was allow'd again; quod nota. And 

ſo ſee that the Plaintiff had Appeal after the Arraignment at the Suit of the 

King, and the Defendant was twice arraign'd. Quod nota. Br. Appeal, 

pl. 33. cites 11 H. 4. 41. 

4. After the Year and the Day Appeal of Death does not lie; per Hank. 

And hence it ſeems that other Appeals of Larceney lie well. Br. Appeal, 

pl. 37. cites 12 H. 4. 3. 

5. Where the Writ of Appeal of Death of his Anceſtor was brought Bt. Reat- 
within the Near, and before the Return the Year was paſs'd, and the King tachment, 
died, and yet upon Certiorari to bring in the Writ the Plaintiff ſhall Ker Coy 
have Re- attachment after the Year. Br. Appeal, pl. 98. cites 10 E. 4 pitch Re. 
13. 14. attachment, 
4 pl. 8. cites 


Sc. accordingly, and ſays that the Juſtices commanded a Note of the Re attachment to be made and 
ſhewn to them, and that the Writ of Appeal was enter'd of Record in Bank before it iſſued to the 


Sherift. 
Appeal of Death was abated by Demiſe of tie King, and the Defendant came and ſhew'd Pardon of the 


King, and that the Year was pajs'd, and piay'd the Pardon to be allow'd; and by tne Juſtices of both 


Benches, the Re attachment duglit to have been within the Year after the Death of the King, and be- 
cauſe not &c. theretore the Pardon was aliow d, and the Dafendant went quit. Br, Appeal, pl. 8 1. cites 


2 H. 5. 10. 


In Appeal of Death, (fince the Statute, 1 E 6. cap +.) if the Mit be delivered to the Sheriff within 


the Year, ard before the Keturn therevt, or that the Sher ff has done any Thing, the Kino dies, and the 
Year expires bejore the Return Day, in this Gale the ommon Law will give Remedy to the Plaintiff, 
viz. a Certiorari returnable in B. R. and thereupon the Plaintiff ſhall have Re-attachment, tho“ it comes 
not in by the Return of the Sheriff, but by Certiorari, and this is by rea'on of the Neceſſity of the Mat- 
ter; for otherwiſe the Plaintiff who lawtully purcha ed his Writ within the Year, without any De- 
fault in him, will loſe his Appeal, the Year and Day being now paſt; and therefore, ſince by dt in Law 
the Writ is difconti sued, the Law wili give Means to revive it, that the Party may not be without Re- 
medy. ? Rep 3 . a. b. Trin. 1 Jac. Diſcontinuance of Proceſs &c. by Death of the Queen. 

2 Hawk. Pl. C. 163. cap. 23. 8 33. ſays, that if an Appeal had been abated by the Demiſe of the King 
before 1 E. 6. cap. 7. (by which this Miſchief is provided agaiplt) it ſcems clcar that the Appellant 
might have ſued a Re attachment againſt the Appellec within the Year and Day after ſuch Demiſc, be- 
cauſe he was in vo D-fault, and orherwiis would have been without Remedy, 


6. 3 H. J. cap. 1. pardg. 16. If the Felons and Acceſſories in Murder be At Common 
arquitted, or the Principal of the Felony, or any of them, attainted, the Wife Ian if A. 


or next Heirs to him ſo ſlain may have their Appeal within the Year and Day cans ne” 


after the Murder done againſt the ſaid Perſons ſo acquitted, and all their Ac- Murder vr 
ceſſaries, or YT, the Acceſſaries of the Principal, or any of them 4 at- Robbery, the 


0 
3 x IHE : within the 
tainted, or againſt the ſaid F attainted, and the Benefit of the Clergy Tier, yer if 


not had. | Appeal was 

2 | after brought 
for the ſame Critme, Auterfoits acquit upon the Indiftment had been a good Bar to the Appeal. 2 Hale's 
Hiſt, Pl. C 249. cites 16 E. 4; 11. a. and therefore the Juſtices at Gmmon Law would rarely arraion a 
Priſoner upon an Indictment, eſpecially for Aſurder within the Tear after the D-ath, in favour of the Ap- 
"peal. Ibid. cites 22 E. 4. Corone 44. Unleſs the Appellant had been an Infant, cites 32 H. 6. Corone 
278, 279. Or the Evidence had been very pregnant, and cites 21 H. 6. 28. b. 


1. 7. If a Stroke be given on one Day, and the Perſon dies on another Day, 2 Inſt. 220. 


of ö 4 I Cites this 
it ſeems the Appeal ſhall be commenced within the Nar after the Stroke Ovinion of 


given, becauſe the Death inſuing thall have Relation thereto &c. and Staundford: 
the Word (Deed) in the Statute ſhall be intended the Felony whereon bur ys that 
the Appeal is commenced ; for if one be Acceſſary a Year after the Ho- the Year and 


mieide or Murder committed, Appeal lies againit him, and yet it is not OT by 
Within the Year and Day after the Homicide or Murder committed. 2 


St. P. C. 63. a. (A) (B). Death; for 
| before ſuch. 
Time no Felony was committed, and that thus it has been often reſolved and adjudged, and the Rea- 
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ſon grounded upon Re tation? which is a Fiction in Law, holds not in this Cafe, And if an Appeal of 
Murder be brought, and hanging the Suit, and after the Year and Day is run out one becomes A cet. 
ſary to the Appelice, the Plaintift ſhall have an Appeal againſt him after the Year and Day paſt after 
the Death; but it muſt be brought within the Year and Day after this new Felony as Acceſſary, be- 
cauſe in this Caſe ( after the Deed) is underſtood after this new Felony done as Acceſſ yy. 3 Int 
53. S. P. accordingly, if the Stroke be given the iſt of January, the Year ſhall end the iſt of December. 
It a Stroke be given the 1/f of Fan. and the Party dies the 1ſt of Mark following, the Day and Year 
for bringing the Appeal is to be accounted from the Death, and not from the Stroke, contrary to the 
Opinion of Stamford"s Pl. C. 63. a — Hale's Hiſt. of Pl. C. 429. cap. 33. cites Co. PI. C. 53 and (2 Inft 
20.] upon the Stat. Glouc. cap. 9 and 4 Rep. 42 b. Heydon's Caſe. 2 Hawk Pi. C. 162. cap. 23. 
8 33. ſays it has been holden that the Computation ſhall be from the Wau d given, and not from the 
Death, and that this Opinion ſeems ſomewhat favour'd by the Letter of the Srature, viz. Thar the Par. 
ty ſhall ſue within the Year and Day after the Deed done; but no Deed is done at the Time of the 
th, but at the Time of the Wound; yet the contrary is ſettled to be Law, and is certainly mat 
agreeable to the Intent of the Statute ; the plain Import whereof ſeems to be, Thar the Appellant ſhatl 
not be adjudged to have made Default of freſh Suit, unleſs he has been negligent a Year a du Han 
but negligent he could not be, as to the bringing an Appeal before the Party was actually dead, baue 
till then no Appeal lay. And agreeable hereto it ſeems alſo to be ſettled, that if a Perſon become, Ac. 
ceſſary after the Death by — Bw Offender, an Appeal lies againſt him at any Time within the 
Year and Day after ſuch Receipt, becauſe till then the Appellant could not poſſibly be guilty of any 
Negligence as to the bringing an Appeal againſt the Receiver. And ibid. S 34. favs it ſeems that 
any of the Caſes aboyementioned, the Year and Day are to be computed from the Beginning of tlie 

y on which the Death or Receipt &c. happened, and not from the preciſe Minute or Hour, becau e 
larly the Law makes no Fraction of a Day, and therefore if the Party dies at any Time the Iſt of 


anuary, the Year ſhall end the 1ſt Day of January following 


But then 8. An Appeal of Robbery may be brought by the Party robb'd 20 Wars 
wg bh after the Offence committed, and that he ſhall not be bound to bring ic 
St. Pl. C. 62, Within a Year and a Day, as he muſt do in an Appeal ot Murder. Agreed 
b. lib. 2. . Juſtices. 4 Le. 16. pl. 58. Trin. 26 Eliz. B. R. Doylie's 
CAP. 12. e. 

The Caſe of 9. An Appeal of Rape, Robbery, Felony, or Murder is brought, and 
2 * pending this Appeal the Appellee 1s mnditted at the Suit of the K 4 The 
"8. of Profecution upon this Indictment ſhall be ſtay'd until the Appeal is de- 
Robbery, termined; tor otherwiſe the King ſhould deſtroy the Suit ot che Party; 
Rape &c. for this Reaſon the King by his Pardon cannot bar an Appeal. Rex 

are not with- Joo elt Injuſtum, tacere non poreſt, by all the Judges of England. 


in the Sta- 
tute 3 H. 7. Jenk. 160. pl. 4. 


cap. I. and | ; 
therek re Auterfoits Acquit, upon an Indictment within the Year, ſtands as at Common Law a good Bar 


to an Appeal of Robbery, or any Offence other than Murder or Manſlaughter ; and yet the ſudges 
at this Day never forbear to proceed upon an Indictment of Robbery, Rape, or other Oitence, though 
within the Year, becauſe Appeals of Robbery eſpecially are very rare, and of little Uſe, ſince the Sta- 
tute of 21 H. 8, cap. 11. gives Reſtitution to the Proſecutor as effectually as upon an Appeal. 2 Hale“ 


Hiſt. Pl. C. 250. 


10. A Perſon indiffed of Murder was acquitted, and afterwards an Ap- 
peal was brought, and this by Direction of Holt, Ch. J. before whom 
the Trial on the Indictment was, the Jury acquitted him againſt Evi. 
dence, and the Appellee being found Guilty on the Appeal was hanged. 

- 11 Mod. 217. pl. 5. Paſch. 8 Ann. and Ibid. 228. pl. 2. Trin. 8 Ann. 
Young v. Slaughterford. | | | | 


— 
— 


(H) Before whom it lies. And How. 


2 Hawk. Pl. I. IF the Fuftices in Eyre are in a County, and one will commence Ap- 
C. 156, cap, peal in B R. for Matter done in the ſame County where che Juſtices 
83. 0 in Eyre are, it ſeems that the Appeal is well commenced, becauſe che 


27 4 King has determined the Power of the Juſtices in Eyre as to this Su * 
| | 0 


* 2 8 
2 n A wy aw „% wo = am A 


bur if the Appeal be commenced before the Juſtices, if he will ring poſes it muſt 
other Appeal afterwards in B. R. it will be a good Plea to ſay that He be intend- 
Has other Appeal pending, becauſe it is not reaſonable that the Party by ar 
his own Act ſhall change the Appeal once well commenced. Kelw. 152. becauſe all 
b. pl. 4. 6 E. 1. | | Writs of 
; Appeals muſt be returnable in BR 


2. Appeal was brought before the Fuſtices at Newgate of Robbery &c. * 5. P. Br, 
and ſo note that Appeal lies well betore che * 7uftices of Gaol. Delivery, Appeals. © 
9d "4 it is often uſed. Quod nota, Br. Appeal, pl. 51. cites t 3. 28. 
4 All. 1. | 


3. Appeal may be taken before the Sheriſſ and Coroner by Bill, Br. And Scot J. 


al, pl. 56. cites 17 Aff 5. ſaid that 
pl. 5 7 5 ; Sheriffs and 
Coroners may receive Appeals, but he did not ſay that they may determine the Appeals. Br. Appeal, pl. 
56 cites 175 Al. 5. Br. Cor ne, pl. 82. cites S. C. and S. P. It ſeems here that the Coroner 


2 finiſn Appeals taken before himſelf if the Plaintiff be not nonſuited. Br. Appeal, pl. 62. cites 22 
97 


Upon the Statute Magna Charta cap. 17. Britton and divers have been of Opinion that upon Appeal 
commenced before the Sheriff and Coroner, tho” they might award Proceſs againſt the Appellee till * 
gent, yer they cannot award rhe Exigent nor put him to Anſwer if he appears, bur can only award him 
to Priſon by this Statüte, therefore Quzre, for Britton and the Book of Aſſiſe which are contrary, wrote 
Jorg after the making the ſaid Stature. Sr. P. C. 64. a, (A) Hale's PI, C. 1751. the Coroner together with 
the Sheriff hath Power in the County to receive Appeals of Robbery and other Felonies, hut then it muſt 
be of a Felony in the ſame County; and upon this Appeal they may grant Proceſs till Outlawry, but 
it ſeems they cannot ſend an Exigent, becauſe prohibited by Magna Charta cap. 17. Ibid. 179. Ap- 
feals may be proſecuted by Bill before Sheriff and Coroner. 2 Hawk. Pl. C. 51 cap 9. S. 41. ſays 
it ſec ms probuble that before the Stature Mag. Chart cap. 17 Coroners might try Offenders as well as 
receive Accuſations againſt them, but it is agreed that ſince the Statute they cannot; and it is agreed 
that Proce's may be awarded in the County Court on ſuch Appeals til the Exigent, bur it ſeems que» 
ſtionable whether ſuch Proceſs may properly be ſaid to be awarded by the Sheriff and Coroner jointly, 
fince the Coroner being (as he ſuppoſes) the only Judge, ir ſcems molt proper that the Proceſs be 
awarded by him only; neither doth it ſeem clear that the abovemention'd Statute reſtrains the Coroner 
from awarding an Exigent, and outlawing the Ap;ellee thereupon ; for ſince, as it is agreed by all, an 
Gffender might become artainted by an Abjuration of a Felony made before a Coroner, why not as 
well by an Ourlawry pronounced by — ? Ard according y we find it taken for granted in ſome of 
the old Books of rhe beſt Authority, fince this Srarure that Appellees may be outlaw'd for not appear- 
ing on Proceſs before the Coroner. 2 Hawk. Pi, C. 156. cap. 23. S. 10. ſays it is certain that an Ap» 
peal may be commenced before the Sherift and Coroner by Bill, and removed from them into B. R. by 
Certiorari, as is more fully ſhewn. Ibid, cap. 9. S. 39. 40. 41. Hale's P. C. 179. S. P. 


4. So before the King in B. R. by Bill, and ſo it was, quod nora, that f S. P. Br. 
Sheriff and Coroners may take Appeal by the Statute, Weftminſter, 1. Appeal. pl. 
cap. 10. and by ſome they t determine it, but may award Proceſs till the * — 45 
Exigent, and ſuch like in Antiqua Lectura in the Time of H. 7. and the Tn 

it ſeems to be Law. Ibid. of the 
ah ſame King. * St. P. C. 64. b. (D) S. F. 


| $5. Appeal was broug bt before the F uſtices of | Goal Delivery in their r- Spices of 
gust at \V indior, by the Statute which ws that Fuſtices of Goal Deli- Ton ir ; 
'very have Puwer to make Proceſs of Felony, and to determine it throughont noi wake. 


England, and make Proceſs to the Sheriffs, quod nota, Br. Appeal, pl. 11. Appeals un- 
Cites 44 E. 3. 44- v0 K 400 1 fe 
DO 

Who ave in the G aol before them, and not againſt thoſe who are at large; for their Authority is to deliver 
the. Gaol, Br. Appeal. pl 19. cites 7 H. 4. 27 & and n 1% U. 
But it is uſual that if others are indicted, and taken after thei coming they Artaign them upon Indict- 
ments, contra upon Appeal, as appears there. ibid. | 
If one be in Priſon 2 Felony in B R. or before l 
ba Appeal by Fill lies . him notwithſtanding this Bailment. St. P C. 64, b. 65. a. cites M. 21 
H. 7. 35. ard Mich. 32 H. 6, 4. and Firzh. Mainpriſe, 12. But that againſt one Jer at larpe by Main- 
Friſe, a Man ſhall not have Appeal, becauſe he is not in Ward. St PC. 65, a. cires Paſch, 9 E. 
4 2. and Mich. 39H 6 29. Hale's Pl. C. 179. S. P accordingly. 2 Hawk. Pl. C. 155. cap. 
23. 8. 4. 8 P. accordingly. | | 
Appeal Ly Bill may be commenc'd before Juſtices of Gael Delivery, hut then the 4 pellee, at the Time 
of the Appeal taken againſt him, muſt be a Priſoner in the ſame Gaol, whereof the 1 2 are to make 
_ | 6 * | Delivery ; 


uſtices of Gaol Delivery, and after is let to Bail, 


Delivery; Or one 0 the Aypeltees at mult br ſo at the Time of che Appeal taken againſt him, nd 
ery ff LE he good. St P. C..64. b (C) cites 'F H. 4. 12. and Tris. 5 


the others, or other wiſe 04. 9 
H. 4 2. But an Approver may Appeal others who are not in Priſon but at large, but this is by the 


Starute De Apyellatis. 


As if one 6. 1 H. 4. cap. 14. All Appeals of Things done within the Realm, ſhall 
— 9s kills % tried by the Laws thereof ; and of theſe done out of the yodtg Ly 
Subj in 4 the Conflable and Marſhall of England for the Time being. 


Porei 
Kingdom, the Wife of him that is killed may have Appeal here before the Conſtable and Marſha!) 


St. P. C. 65. a. (B.) Ibid. ſays that ſome have ſaid upon this Statute that if one be Struck in 
France, and dies thereof in England, no Appeal lies thereof unleſs the Parties were there in the Ser- 
vice of the King; Quære de ceo, 

Petition was made to the Queen to make a Conſtable and Marſhall, but ſhe would not. Hurt, z. 
cites 26 Elia. Doughty's Caſe. So in Sir Francis Drake's Caſe, Co. Litt 7 4. b. 2 Hawk Pl. C 
157. Cap 23. S. 12. 8. P. accordingiy, and ſays they ſhall proceed according to the Civil Law, and 

ve Sentence by Teſtimony of Witneſſes or Combat, and alſo that it ſeems clear, that no ſuch Ap. 
peal can be proſecuted before the Marſhal alone without the Conftable —— And ibid. S. 13. ſays, 
it has been holden, that if a Man dies in England of a Wound given him in a Foreign Realm, he 
may be Appealed by the Intent of this Statute, before the Conſtable and Marſhall, for that ir is cer- 
tuin, that he cannot be tried by the Common Law ; and it cannot be thought the meaning of this Sta- 
tare in reſtraining the Civil Law, in Caſes within the Conuſance of the Common Law to reſtrain alſo 
in Caſes which the Common Law had nothing to do with, and which were properly Cogniſable by 
the Civil Law, and by that only; for the only End of ſuch a Conſtruction would be to cauſe a Fai. 


Jure of Juſtice. 


St. P. C. 7. Note by all the Juſtices, that Faſtices of Peace cannot take Ap- 
65-4 (A) peal of any Approver, nor ot another, for their Commiihon does not 
pears Hill. extend ſo far. Br. Appeal, pl. 18. cites 2 H. 4. 19. 

* * may be commenc'd hefore Juſtices of Peace; becauſe they have Power by their Com- 


miſſion to hear and determine Felonies; but Staundford ſays, Quære tamen ——Halc's Pi. C. 179. 8 
P. cites 44. E. 3. Corone 95. Quod Quære. | 

It ſeem'd to Fitzherbert, in Abridging of the Caſe of 44 E. 3. that Juſtices of Peace having Power 
by the Statute of 34 E. 3 which there is calle1 (Le novel Statute) might receive an Appeal by Bill, 
becauſe they had Power to hear and determine Felonies at the Suit of the King, and the Book at Large 
ſpeaketh only of 3 of Gaol Delivery. 2 Inſt. 420. 2 Hawk. Pl. C. 156. cap. 23. S. 9. ſays 
that Firzherbert eem'd of ſuch Opinion by Virtue of the the Statute of 34 E. 3. 1. which enacts that 
ogy of Peace ſhall here and determine all manner of Fclonies, and Treſpaſſes in the ſame County, 

c. but that there is much greater Authority for the contr:ry Opinion; and that the Caſe in the 
Year-Book, in the Abridgment whereof the faid Opinion of Firzherbert is infinuared is plainly miſ- 
taken, for ir makes no mention of Juſtices of Peace but only of Juſtices of Gal Delivery ; to which 
may be added that the ſaid Statute is expreſs that they ſhall have Power ſo to do at the King's Suit 
which muſt be cither taken to exclude the Suit of the Party or to ſignify little or nothing. 


In ſuch 8. A Man is killed in Scotland, his Feme may have Appeal in England, 
Caſe the which proves that Scotland is parcel of the Realm of England, or 


1 within their Juriſdiction, as it ſeems. Br. Appeal, pl. 153. cites 13 


had her Ap- H. 4. 


| before | n | | ; 
He Conftable, and Marſhall. Co. Litt. 74. a, b. and ſays that ſo it was reſolved in Q. Eliz. Time, 
in Sir Francis Drake's Caſe who had ftrook off the Head of Down in Parribus Tranſmarinis, that his 
Brother and Heir might have Appeal, but the Queen would not conſtitute a Conftable of England, 


Sc. Et ideo dormivit Appellum. 


Ard per 9. Appeal may wellihe attached in fuil County before the Coroner and 


Strange ſuch Sheriſf, hut there is un heraſty that the Sheriff be there preſent, 2 the Co- 
wn roner only is Fudge of it, and the Sheriff by the Statute ſhall concroul 


brought be- ; 
fore the G- him there; Per Cheyney. J. Br. Appeal, pl. 44. cites H. 6. 15. 
Plats as well as Appeal brought here in Writ, and when it is removed into this Court it is alſo of 


Record as well as if ir had been brought by Writ here ar firſt. Ibid. _ b 
Coroners may take Appeal of Death, and award Proceſs at the Exigent, but the Plea ſhall not be deter- 


mined before bim. Br. „ pl. 82. Cites an ancient Reading in the Time of H. ;. 


St. Pl. C. 10. Appeal by a Feme of the Death of her Husband againſt three. 


8 She may commence it before the Fuſtices of Gaol Delivery, where one 
| an 


Fi — i =" 


and convict him, and after remove the Appeal into B. R. Per Gaſcoigne, S. P. ſays 
r might have commeaced the Appeal againſt all in B. R. at fit, and the Appeals 
have Proccls againſt them who are not taken. Br. Appeal, pl. 28. cites Wed 


9 E. 4. I. 2. a into B. R. 
n and there 
—_ ſhall be made againſt thoſe that are at large ; b Gaſcoigne and Huls. -Hale's Pl. C. 179. 


2 Hawk. Pl. C. 156. cap 5 S, 7. S. P. ſays it has been reſolved, That if Part of the Accom- 
re to the ſame Felony are in the Priſon which the Juſtices are to deliver and the others are not in 

„ the Juſtices ſhall receive an Appeal againſt them all, which, after the Trial of thoſe who are in 
Priſon, ſhall be removed into B. R. where the others ſhall be proceeded againſt, 


11. A Lord, Peer of the Realm, ſhall not be tried hy his Peers in Appeal, Br. Corone 
contra upon Indictment. Br. Appeal, pl. 97. cites 10 E. 4. 6. - 4” cites 


10 12. It was doubted by what Warrant 7uftices at the Aſſiſes hold Pleas * 32. 
of Appeals of Rovbery, and it ſeem'd to all here in C. B] that it is by Trin 5 Jac, 
Virtue of the Commiſſion of Gaol Delivery, but of Appeal of Murder inthe CA 
the Statute 2 or 3 H. ». gives them Power by expreſs Words. D. 99. fon 8.C. 


"a, pl. 62. Paſch. 1 Mar. Anon. cited per 
. 2 Cur. and ſaid 


That Juſtices of Aſſiſe held Plea in Appeal of 1/urdey by the Stat. W. 2. and 3 H. 7. and of Robbery 


by Commiſſion of Gaot Delivery. — 2 Hawk. PI C. 30. cap. 7. S. 9.citesS C. and ſays it ſeems that 
the meanirg of this Report of Dyer ought not to be intended that Juſtices of Aſſiſe have no Juriſ- 
dition as to an Appeal of Robbery without an expreſs Commiſſion of Gaol Delivery; for ſince they 
have Power as ſuch by the Stature De Finibus to deliver Gaols of all Manner of Priſoners after the 
Form of Gaol Deliveries, it ſeems they may delever ſuch Gaols of Perſons proceeded againſt by way 
of Appeal commenc*d before them as well as thoſe proceeded againſt by way of Indictment. And 
that Dyer ought to he underſtood that Jultices of Aſſiſe may hold Plea of Appeals of Robbery by the 
Commiſſion of Gaol Delivery given them implicitly by the Statute De Finibus, in reſpe& whereof 
they ſeem to have all the Power of Juſtices of Gaol Delivery whether given by Common Lay or Sta- 
tute, as fully appears by what follows in that Report of Appeal of Murder given by the Statute 2, or 


3. H. 7. 
13. Appeal lies either by Writ Original or by Bill. The Original St. E. C. 64. 
Writ iſſues out of Chancery. 2 Inſt. 420. by . xk 


Pl. C. 179.S. P. and ſays that Appeals by Bill may be proſecuted againſt any that is in Cuſtodia Ma- 


riſchalli or let to Bail, 2 Hawk, PI C. 155. cap. 23. S. 1, 2. S. P. but ſays the original Writ is 


returnable only in B. R. 


14. It ſeems clearly to follow from the Purport of the Statute of 
Weitm. 2. cap. 29. that Bills ot Appeal may be commenced and deter- 
mined before Fu/tices ſpecially aſign'd in ſpecial Caſes, and for certain 
Cauſes to hear and determine them. 2 Hawk. Pl. C. 156. cap. 23. 


8. 6. | 
N * 
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222661 ) In what County to be brought or Tried. 


I. Ppeal by a Feme of the Death of her Husband againſt Revo, of her * It ſhould 
| A usband kill'd at Reading in the County ot Berks by the one, be cap. 24 


"that the other received him at D. in the County of S. 20 Miles from 


. Reading ; and there it was agreed clearly by Tank and Kaiver J. that 
the Principal cannot be in one County, and the Acceſſory in another 
County, but that it ſhall be void againſt che Aceſſory, unleſs it be 
Where a Vill extends into diverſe Counties, as where a Man is Struck in 


one County, and dies in another County, there Appeal lies in the County 


where he died, and ſhall found the Appeal upon the one Writ, and 
the other upon his Cafe, by which the Acerſſory went quit, quod nora, 
But Brook ſays fee now the Statute thereof, 2 E. 6. cap. 34. Br. 
Appeal, pl. 80. cites 45 Ali. 9. | 
4d 2. Appeal 


— — SONS. Sar. 60 


. 
oy — 
Y a MT 7 Oo hs. 
— —_———— 


2 Appeal. 


— 


7 — 


Br. Corone, 2. In Appeal, if a Man be robbed in London, and the Felon brings the 
pl. . Things taken ini Middleſex, Appeal may be well brought in Middleſex 
accordingly. and in whatever County or Place the Felony be done, yer upon Appeal 
in B. R. the Things taken thall be brought into Court, and te who his 

Franchiſe to have it, as London &c. ihall have Allowance there. Br 

Appeal, pl. 23. cites 7 H. 4. 43. o ; 

3. Appeal was bronght in another County than where the Felony was 

done, and therefore it was abated by Award, 5 R. 2. Bur ir leems, that 

where the Goods are taken in one County, and carried into anther County 

it is Felony in each County. Br. Appeal, pl. 35 cites 11 H. 4. 93. ; 

But Br. Ar- 4. Note, that it was ſaid by Babb. in Treipais, that it a Man „rike; 
peal, pl.? another in one County, by which be dies in another County, the Heir may 


19. that the 9 H. 6. 63; 
Appeal wh * 
mall be brought in the Cbunty where he died. 


Br Corone, 5. Appeal, and counted that he ſtruct the Deceaſed in the Gunty of N. 


pl. 146 ces of which he died in the County of &. the Detendant pleaded Nor GUullly, 
gig, bur it and it was tried by both Counties by Advice of all the Juitices in che 
was ſaid that Exchequer Chamber. Br. Viſne, pl. 80 cites 4 H. J. 18. 


the Indict- 
ment ſhall be taken in the one County only. Br. Appeal, pl. 85. cites S. C. & S. P. tho in Ap. 
peal he may count in both Counties, by all the Juſtices in the Exchequer Chamber. — hr. Appcal, 


pl. $3. cites 3 H. 7. 12. S. P. acordingly as to the Viſne ; for all is one and rhe fame Felony.— hr. 
Appeal, pl. 149. cites 10 E. 3. S. P. S. P. Br. Viſne, pl. 78. cites 7 H. 7. 12.— Jenk. 175. 
pl. 48 cites 8. C & S. P. accordingly, f 
Ik a Stroke be in one County and the Death in another, the Appeal of the Murder may be brought 
in either County, and yet the Defendant did nothing in that County where the Party died but the 
Death, which enſued upon the Stroke, made the Felony. 7 Rep. 2. a. in Bulwer's Caſe cites 1$ E. z. 
32. 9 H. 6.63. 45 Aſſ. pl. 9. 43 E. 3. 3 H. 7. 12. a. 14 H. 7. 18. 6 H. 7. 10. 11 Hf. 4. 93. 2 Halc's 


Hift, Pl. C 163. cites S. C. accordingly. 
A Man was wounded in the County of E. and died in the County of C. and the Heir brought an 


Appeal in the County of C. where he died; upon Not guilty pleaded, the Court were of Opinion that 
the Viſme ſhould come out of each County. D. 46. pl. 8. Mich. 31 H. 8. Anon. 


Firzh. Coro- 6. And in Appeal the Defendant ſaid, that the Deceaſed aſſaulted him 
— 1 52 & in. another County, and the Defendant jled as long as he could to fave his 
8. P. ang Life, and at laſt he firuck him, of which he died in the other County where 
ſays, that it be is indictea, this thall be tried by both Counties; Per Townſend, 
was tried by quod omnes negaverunt. Br. Viſhe, pl. 80. cites 4 H. J. 18. 


both Coun- | | | 
ties, by the Advice of all the Juſtices in the Exchequer Chamber. Br. A Fa: cms 
& S. Pp. accordingly, by all the Juſtices, ©1 ppeal, pl. 85. cies S. C 


Br. Corone, 7. Appeal may be in any County where the Felon carries the Goods ; For 
K 139 §. C. a Felon claims no Property; contra of a Treſpaſſor, tor there the Action 


8 for does not lie but in the ſame County where the firſt Taking was; For a 


een Treſpaſſor claims Property; and per Frowike, the ſame Law ot Indict- 


Caſe of Felo- ment as of Appeal, which Brooke ſays is Law. Br. Appeal. pl. 84. 
ny, but not cites 4 H. . +4 * 4 | | 25 * 23 


in — | 5 
itzh. Corone, pl. 62. Cites 8. C. & S. P. accordingly, by Huſſey and Fairfax. 


st. P C63. 8. If Man commits a Robbery in one County, and carries the Goods in- 
SPACE). 4. to diverſe Counties, the 147 robbed may have Appeal of Felony in 
pay which of the Counties he will, but no Appeal of Robbery bur only in 


ingly. — 
2 Hank Pl. the County where the Robbery was committed; tor it is Felony in a'l 


C. 168. cap. 


| 4 77. Property) but it is no Robbery (which ought to be done to the Perſon ot 
: 'a Man) bur only in the County where the Robbery was done. » Rep. 
2. a. in Bulwer's Caſe, cites 4 H. J. 5. b. 29 H. 8. 39, 40. Dyer 11. 


H. 4 93. 3 E. 3. Tit. Aſſ. 446. 


9. It 


the Counties where the Goods are carried; (For Felony does not deveſt 


Appeal. 545 


9. If one takes me in the County of A. and carries me into the County of 
B. and robs or kills me in the County of B. he thall be appeal'd for this in the 
County of B. only, for be was guilty of a Treſpaſs only in the County of 
A. 2 Hawk. Pl. C. 168, cap. 23. S. 47. cites St. P. C. 63. (F) | 
10. Where a Feme was taken in the County of E. and raviſbed in the Hale's PI. C. 
County of H. the Appeal was brought in the County of H. and well, and 756 accord- 
ingly, 


n ab. A * a. — 


tried there only. Br. Appeal, pl. 83. cites 3 H. J. 12. 87 5 8 
 accordi b (E) S. P. 
accordingly. 2 Hawk. Pl. C. 174. cap. 23. S. 51. ſays, there is no doubt but this 2 


other Appeals, is a local Action, and conſequently ought to be brought in the County where the Fe- 
lony was done, | 


11. A Man was arraigned upon Indif ment taken before the Coroner of A Man was 


London, tor that he truck F. N. at D. in the County of Middleſex, and of feruck in 
which he died at London wit hin the Year, and he was diſcharged per Cur. — 


But Appeal may be ſuffered in this Caſe it both Counties can join, tor theruf in 


the one County cannot find the Striking in the other, Quære inde in Ap. Londen ; the 


al, but this is aided by the Joinder ; but Brooke ſays, ſee Now the * way 
rie 


new Statute theres in the Time of E. 6. Br. Corone, pi. 142. cites 6 H. thoſe 


7. 10. Middleſex 
grit A : 2 only, but 
it was ſaid that the Reaſon thereof was, becauſe London and Middleſex cannot join, D. 46. pl. g. 
Mich. 31 H. 8. obiter.— D. 40 b pl. 71. 8. P. accordingly. 

In an Appeal of Murder, where the Fa# is committed in Eſſex and the Acceſſary before the Fat is in 

parker County, the Appeal ſhall be brought where the Fact is committed, and the Trial ſhall be by 

oth Counties where they can join; but where they could not join, the Trial of the Acceſſary failed 
at the Commun Law; but now by the Statute of 2 F 6. cap 24. the Appeal ſhall be brought where the 
Murder was committed againſt the. Principal and Acceſſary, altho* their Crimes were committed in ſe- 
veral Connties In an Appeal of Robbery or other Felony, where the Counties cannot joit, the Appeal 
againſt the Acceſſory fails; for the ſaid Statue does not extend to it. Jenk. 77. pl. 49. 


12. If one menaces me in one County to bring 201. to him in another 2 __ Pl. 
| 168 cap, 


County, and becauſe of the Mehace | carry it chither to him accordings =: 81. 
ly, Quzre where the Appeal ot this Robbery thall be brought. St. P. Gore, that if 


C. 63. b. (F) one brings 
i | we xe gs | my Goods 
into the County of B. by reaſon of a Menace in the County of A. it may be queſtioned whick is the 


- 


proper County for the bringing the Appeal. "Ws 


13. By 2 6 3 E 6. tap. 24. an Appeal of Death may be commented, ta- Ht Loew 


| ken, and ſued in the County where the Party ſtricken or poiſoned ſhall die, 

as well againſt the Principal as Acceſſory, in whatſoever County {1 140 Acceſ- wo * ow” 
fary be guilty thereof; and the Fuſtices before whom ſuch Appeal is proſec ur mortal 
ted within the Near and Day after the Offence commenced, ſhall proceed againſt Wound in 
every ſar h Acceſſory in the County where ſuch Appeal is 0 taken, in like Han- ** pray 1 
ner as if the Offence of ſuch Acceſſory had been committed in the 25 Coun another, 

f 


95 as well concerning Trial by Furors, upon the Offenders Plea of Net- the Wie 
uilty as otherwiſe. ; | K 


their Election to bring their Appeal in either County, but the Trial muſt be by a jury ot both 
Counties; but that Miſchief is remedied by this Statute, which provides, that not only an Appeal 
ſhall be brought in the County where the Party died, but that it ſhall be proſecuted, which muſt be 
to the End of the Suit. 3 Mod. 121, 122. Hill. 2 & 3 Jac. 2. B R. per Cur. in Caſe of Banſon v. Oſfley. 
Ez Ir. 48, 49. §. P. accordingly.— St. P. C. 63. a, b. (D) cap 13.8. P. accordingly. ——2 Hawk. 
PI C. 163. cap. 23. d. 34. Serjeant Hawking ſays; he takes it fur granted, thar ſuch an Appeal in the 
County where the Party died, may, ſince the making this Statute, be tried by a Jury of ſuch Coun- 
ty, without the Joinder of any other. 2 „ N 


' T4. The Husband was killed at M. in  Montgomeryſhire, the Wife 19.59% Fe 
brought an Appeal in Shropſhire, and upon Trial there had a Verdict, Price, 8. 
and the Defendant found Guilty. It Fx moved in Arreſt ot e adjuaged per 


tot. Cur, ac- chat the Appeal ought to. have been brought in Montgomery ſhire where 

cordingly, the Fact was done, and reſolved that the Writ ſhould — For it is 

ater divers againſt a fundamental Rule of Law, that a Trial tor Murder by Appeal 

12 or otherwiſe ſhould be out ot the County where it is committed. And 

at the End of the Report is a Note, that the Statute 26 H. 8. cap. 6. al- 

lows. that Indictments may be in Counties next adjoining, but there is ng 

Mention therein of Appeals; and tor this Reaſon Certioraries have been 

ranted to remove Indictments out of the Grand Seſſions, but never 

| Fyrics of Appeal. Cro. C. 247. pl. 8. Hill. 7 Car. B. R. Soutley v. 
Price. 

2 Show. 510. 15, In an Appeal of Murder the Appellant declared, that the De- 

pl. 472 S. C. fendant did aſſault her Husband, and wounded bim in Hunting donſhire, 

nr, ot which Wound he died in Cambridgeſbire. It was objected, that the 

Point. — Trial was by a Jury of Cambridgeihire when it ought to be of both 

Salk. 38. Counties; but the * held the Trial good, and this by the Statute 

Cn c. 2 C3 £4.6. cap. 24. which enacts, that where an Indiliment is found by 

** « 4 Fury of the County where the Death happens, it ſhall be as effefual in 

Court men- the Law, as if the Stroke had been in the ſame County where the Party died; 


tioned this adjornatur. 3 Mod. 121. Hill. 2 & 3 Jac. 2. B. R. Banſon v. Offley. ; 
Statute, — TW ; 
Comb.” 45. S. C. but S. P. does not appear, but ſays the Court inclined to give Judgment on another 
Objeftion there mention d, but that it was adjourn'd on other Exceptions [which ſeems to intend the 


Objection here.] — 


(K) One or ſeveral. In what Caſes there ſhall be one 
or ſeveral Appeals. 


Hale's Pl. C 1. IF one robs me of two Things at one Time, I cannot have ſeveral Ap- 
154. on I peals, and pur Parcel of the Thing taken in one Appeal, and Par- 
3 — cel in another, but T muſt bring one Appeal of all or of Parcel. St. P. 
ſeveral C. 65. b. (D) cites Mich. 45 E. 3. Corone 100. 


Times, he 
muſt put all into one Appeal, [But Quære it not miſprinted ] 
, I 


2. Feme brought Appeal before the Juſtices, the Mayor and Record- 
er of London, at Newgate, againſt one who' was acquitted at her Suit, 
and this Defendant and j others were indiffed of the Murder of the ſame 
Baron, and fhe would have other Appeal againſt the others, and was not 
ſuffered ; for by the Juſtices, if ſhe brings Appeal againſt one, be he 

_ acquitted by Nonſuit after Appearance, or by other Acquittal, the ſhall 

not have other Appeal againſt any others, by which they were arraign- 

ow at _ Suit of the King and acquitted. ' Br. Appeal, pl. 14. cites 47 

Br. Reftitu- | 3. Appeghof. Larceny againſt J. H. who pleaded Not Guilty, and after 
tion, pl. 8 another appealed him of ot her Larceny, and he was found Guilty at the Suit 
nnn of the firſt Plaintiff, and that the Plaintiff made freſb Suit, and the Court 
inquired Ex Officio by the ſame Inquęſt, whether he was guilty of the Lar- 

eeny in the ad. Appeal which ſaid that he was, and chat the 2d. Appel- 


lor made freſh Suit, and the one Appellor and the other had their Goods, 


with which the Appellee was taken with the Mainoar, and the Appel lee 


was hang d. Br. Appeal, pl. 21. cites 7 H. 4. 31. | | 
4. 15 Man may be apf al'd as Principal and Acceſſary in one and the 
ſame Appeal. St. Pl. 


- Gaſcoigne. 


5. In 


4 A VE > + we O * — k * = 
: Apa WE TY TOO A OCT 


65. b. (D) cites Mich. ) H. 4. 23. by 


* 


. — 547 
F. In Appeal of Rape of his Feme, the Defendant faid that he has other 
Appeal pending of the ſame Rape. Per Tirwit, He may make divers 
ERapes at divers times; bur Quære of 2 Appeals; for the Defendant can- 


not die but once. Br. Appeal, pl. 32. cites 11 H. 4. 13. 
6. A Feme brought Appeal, and the Defendant ſaid that at another S. C. cited 


Time the Feme brought Appeal againſt others of the ſame Death before Juſ. St. P. C. 65. 


tices of Gaol-Delivery in the County of N. who at her Suit were attainted - (©) &. 4 


and hanged, and pray d Allowance, and to the Felony Not guilty; and inele: b 

W | g'y but 

by Award the Plaintiff took nothing by her Writ, by reaſon that ſhe had fays that by 

Judgment againſt others in other Appeal; tor ſhe ought to have joined all in the Ancient 
one Appeal, and thall not have ſeveral Appeals of Death. And if they vg _ 
were in divers Cxaols or Counties, or it one is taken and the others not, yet ** Ari 
the Appeal ſhall be againit all. Br. Appeal, pl. 28. cites 9 E. 4. 1. 2. Apfeals, viz. 

1 | | one againſt 
the Principal and another againſt the Acceſſory, as appears by Britton and Bracton, and alſo by Hill. 
28 E. z. 90. [Firzh. Corone 138. cites S. C.] where a Feme ſued an Appeal of the Death of her 
Baron againſt the Principal and Aiders, and another Appeal againſt the Reczivers, and the two Ap- 
als were maintain'd &c. but ſays that the Law has ſince been changed, and that now there ſhall be 
ut one Appeal, which ſhill comprehend the Principals and Acceſſories, unleſs in ſpecial Caſes. As 
if one in one County procures a Perſon to rob or kill another in another County; ſo where one re- 
ceives a Felon after rhe Year and Day, and my Appeal commenced, I may have other Appeal againſt 
this Acceſſory, and cites 26 Aff 52 — 8. P. accordingly Hale's Pl. C. 188. In Appeal «pint A. 
B and C. if A. only appears the Count muſt be againſt all, by the better Opinion. Hale's P.. C. 188. 
—2 Hawk. Pl. C. 183. S. 93. cites the Cafes in Brooke and Staundford, and ſays that the Principal Caſe 
of 9 H. 4. 1. which ſeems the Chief Foundation of thoſe Opinions, ſeems to be only that where an 
Appellant has had Judgment and Execution in one Appeal, he ſhall not afterwards have another 
againſt Perſons not named in the firſt ; and ſays that all the Precedents of Counts, wherein ſome De- 
fendants have not appear'd, tho“ they mention the Perſons abſent and ſhew How they were Guilty, 
yet they all expre's that the Appellant Inſtanter appellat thoſe only that appear, and would in like 
manner appeal thoſe abſent if they were preſent; and ſo ſeems clearly implied that another Declara- 
tion ſhall be againſt them when they appear, and that this Declaration is as againſt thoſe only that ap- 


pear. 4 Rep. 47. b. in pl. 12. 8 C. cited accordingly, 


7. A Man may have divers Appeals of Maihem againft thoſe who gave 
him divers Maihems in one and the ſame Afſray ; tor it is divers Maihems. 
Bur contra ＋ Death; tor a Man has not but one Death. Br. Appeal, pl. 

29. cites 9 E. 4. 1. 2 


8. The Wite bro ught one Appeal of Murder of her Husband again, 4 


veral, and after ſhe broug ht j ſeveral Appeals apainſt ſeveral Perſons of the 
r I It was reſolved per tor. Cur, That al the —_— 5 1 
Appeals except the firſt ought to abate ; tor clearly all the Principals he Princi- 
and Acceſſaries before the Murder, and all Accefſaries after, and before pals and Ae. 
the Writ purchaſed againſt whom the Plaintiff would bring Appeal, pres Drag 
- ought to be named in one Writ, and not in divers. 4 Rep. 47. pl. 12. ef the 
Hill. 45 Eliz. B. R. Waite's Caſe. e 


| | | | | for there is 
only one Appeal to be brought, and if any one be omitted, he cannot be ſued by another Appeal ; but 
the Omiſſion of any of them does not vitiate the Appeal, as to thoſe againſt whom it. is brought. Pœnæ 
unt reſtringendz. Reſolved by the Counſel. Jen 29. pl. 56. —— Jenkins ſays he underſtands the 
| Cafe of Acceſſaries of Acceſſaries to be before the Pact for ſuch may have Acceſſaries; for they are 
quaſi Actors in the Fact; but as for Acceſſaries after the Pact, they cannot have Acceſſaries. Jenk 


29. pl. 56. 199. 


_...9. Two Perſons were indiffed for Murder at the Seſſions at Exeter. 
The one was cun victed and attainted, the other acquitted, and againſt him 
the Widow brought her Appeal, and he removed himſelf hither by Ha- 
eas Corpus; and the Plaintiff moved to have an'Habeas Corpus to re- 
move the Body of the other who was attainted, Which was denied, and 
it was ſaid that ſhe might 2 her Appeal againſt the other alone. 
Skin, 634. Hill. ) W. 3. B. R. Reynolds and Kening, al Kenige. 


(L) Falk 


(L) Falſe Appeal. Puniſh'd How. 


yy the 1. 13 E. 1. YL," Nats, That if the Appellee of Felony acquits himſelf in due 
Wer — cap. 12. L manner Sc. the Fuſtices before whom Ec. ſhall puniſh the 
— a grie- Appellor by a Tear's Impriſonment, and render“ Damages, and alſo make a 
wous Fine to grievous Fine to the King. 


the King) the | 

Plaintiff ſhall make Fine to the King; but bis is to be interded where he is to render Damages alſo to i) 2 
Defendant ; for in ſuch Cafe, where he ſhall not render Damages by this Statute, he ſhail not be fined, 
but amerced only. St. P. C 170 a. (C) cites Paſch. 9 H. 5. l. where the Jppeal abated for MHiſnoſmer, 
and the Plaintiff was only amerced And cites Fitzh. Corone 219. 41 Al. [S8] where the Appellant af- 
ter Declaration was nonſusted, and the Court immediately awarded Proceſs ag.inft the Appellant to male 
Fine ; and there agreed that if the Defendant be acquitted afterwards at the Swit of the King, whereby 
he recovers Damages againſt the 1 yet the Appellant ſhall nor make a New Vine, becauſe he 
made one before. But ſuppoſe the Defer-dant be found guilty of the Felony at the King's S ut, it ſeem; 
the Plaintiff has no Remedy to re-have the Fine paid; for it ſeems by the Common L:w, that the 
laintiff in Appeal ſhall be fined for his Nonſuit, and this is the Reaſon why they awarded the Fine 
re to be paid immediately, ot. P. C. 170. b. (C) ———2 Hauk. Pl. C. 204. cap. 23. 8. 154 ſays there 
is no Doubt but that by the expreſs Words of this Statute, where- ever the Appellant or his Abettors are 
by the Purport thereof to header Damages to an Appellee, they are alſo to be fined to the King, and 
impriſoned for a Year. Alſo it ſcems clear from the general Purport of the Books, that an Appellant 
appearing to have brought an 82 ＋ whether of Felony or Maihem, ſhall be fined in 
many Caſes wherein he is not liable to render Damages by the Statute abovementioned; as where he is 
Nonſuit, either againft all or Part of the Appellees only, whether after, or as ſome have holden, before 
Appearance, or where the Writ abates thro* the Default of the Appellant in wilfully ſuing by a wrong 
Name or a vitious Writ &c. and even a Feme Covert ſuing an Appeal known by her to be groundleſs, 
as for the Death of a Husband whom ſhe knows to be alive, ſhall be fined. Bur it is certain that where 
a Writ abates by the Act of God, or for any other Cauſe no way impurable to the Appeliant, he ſhall 
neither be fined nor amerced. Alſo it is certain that an Infant in no Cale is to be fined for a falſe Ap- 
|; but ſome have holden that he may be amerced, which is contradicted by others, who ſay that an 

— in no Caſe can be amerced. 

* As to Damages, ſee Poſtea. 


Br. Impri- 2. In Appeal againſt 2 the Appeal again/# the one was found falſe, by 
22 which the Lopelice was awarded to Priſon. Br. Appeal, pl. 2 cites 
8 8 „ | 
3. Becauſe ſome pleaded and were attainted, and others came nor, 4: 
Plaintiff ſaid that he would not proceed againſt them, and it was awarded 
that the Plaintiff ſbould be taken ; for now it appears that his Appeal is 
' falſe againſt thoſe. Quod nota. Br. Appeal, pl. 60. cites 22 Aſſ. 82. 
Br, Impri- 4. Appeal by a Feme of the Death of her Husband, and at the Day 
_ Pl. e Baron was vrought in, and ſhe examined, and confeſs d chat he was 
86. her Baron; and for her falſe Appeal ſhe was committed to Priſon to make 
Br. Fine for Fine, and the Baron at large. Br. Appeal, pl. 25. cites 8 H. 4. 18. 
tempts, 5. Appeal of Mai bem, that the Defendant beat him upon the Head, by 
Bo cites au hic h he lof# his Hearing, and the Detendant pray'd that the Maihem be 
; examined, by which the Juſtices examined him openly, and perceived 
that he could well hear, and therefore he ſhall make Fine for his falſe 
Appeal ; but becauſe the Writ 2 it in the Time of R. 2. againſt the 
Peace of the ſaid King, and the Declaration was in the Time of the Kin 
2 erefore he went without Fine. Br. Appeal, pl. 26. cites 
6. In Appeal the Plaintiff confe/s*d the Appeal to be falſe, He ſhall be 
impriſon'd and make Fine; but contra of a Nonſuit; and the Fine was 
100.8. Br. Appeal, pl. 151. cites 13 H. 4. IE n 
J. A Felon confeſs'd the Felony, and appeuld another, who was taken, 
and pleaded Not guitty, and when the Jury appear'd the Approver confeſs'd 
his Appeal to be falſe, by which they proceeded no further upon the Ap- 
 prover of the Approver, but gave Fuagment that the Approver tes 1 
8 6 angel, 


| hanged, and they were in Doubt it by this Confeſſion the Appellee ſhall 
go 27 ; and ar laſt per tot. Cur. he was arraign'd De Nowo at the Suit of 


the King; and fo ſee that the firſt Aſſiſe was upon the Appeal ot the Ap- 
pro er; and when he confeſſes his Appeal falſe, it is as a Nonſuit in an- 
other Appeal, in which Caſe the Party ſhall be arraign'd at the Suit of 
the King, and ſo ſee that the Approvement ſerves tor Indictment. Br, 


Corone, pl. 3. cites 3 H. 6. 50. 


(M) Determined by Judgment in another Proſecution, 
Or by having, or praying his Clergy. 


1. A Ppeal againft 3, one as Principal, and the 2 others as Acteſſaries By the . 

| of Rape brought by a Feme, and the Principal did not come, but tainder of ond 

the 2 others came and were wmditted thereof, and allo of Burglary, and of Goods Felony, he is 
nl anay tcl Jy : and Ki 4v'd th: H ] , excuſed for 

carried away flomorfly ; and Rirton pray d that the 2 thould anſwer to % T 

the other Felonies, tho” they did not an{wer to the Rape, till the Prin- before, as it 

cipal be attainted; & non allocatur; for by Attainder at che Suit of the ſeems; for 


King, the Suit of the Party may be loſt. Br. Appeal, pl. 9. cites 44 — cannot 


7 ve but one 
&. 3.38. | | Judgment of 
; , R b Death ; and 
ſee that Life hall not be twice in Jeopardy, viz. once at the Suit of the King, and once at the Suit of the 
Party. Br. Appeal, pl. 9. cites 44 E 3 $3. ———Br, Corone, pl 11. cites S C. & P. Bur Brooks ſays 
ſee elſewhere that if he be acc uitted of one Felony, he may be arraigned cf another Felony done bejore ; but 
Judgment of Death can te but once; tor he caunot die twice, 


2. Where 2 Appeals are againſt one and the ſome Man, and he is con- Br. Corone, 
died at the Suit of the one arit, he canror be convicted at tae Suit of the pl 13. Cites 
other, and theretore they were reſtored upon Inquiry ot the trelh Suit, * 
and of che Property &c. And fo fee that a Man ſhall not have but one 
judgment ot Death; aud in Appeal, if the Defendant has his Clergy, 
the PLiintiit thall have Reſtitution. Br. Appeal, pl. 11. cites 44 E. 

F - Man be convicted of one Felony and adjudged to be hanged, by Fitzh. Co- 
this all Appeals of any other Felony done before it are determined ; For a rone, pl. 
Man can die but once, and one Judgment of Death ſerves tor all Felo- 227-8 

nies before; and yet, becauſe the King pardoned the Execution Gaſcoigne 

awarded the Felon to anſwer co the Appeal of a Felony done before, 

which was againſt the Opinion of Huls, tor Appeal once determined can- 

not revive, therefore Quære; tor it is hard to prove the Appeal to re- 

vive, Br. Appeal, pl. 10. cites 6 H. 4. 6. 

4. In Appeal the Detendanc pleaded Not Guilty, and tuo other Ap- 
peals were brought againſt him, and he was found Guilty in all, and three 
Fadgments given ſeverally that he thould ſuſfer Death, and theſe entered 
ſeverally upon each Appeal, and every Inqueſt found that the Parties made 
freth Suir, by which they were reſtored to the Goods in the Appeal, 
and Writ awarded to the ſeveral Bailitis, Br. Appeal, pl. 93. cites 

E. 4. 11. 

' Ia an Appeal of Murder for the Death of his Brother H. the Defen- 2 Le. 160. 
dane pleaded, that he was Auterfuits inditted for the Death of the ſaid H. 74476 21 
which he ſet forth, upon which he was arraigned, and conſeſſe the ſame, Bs 
and prayed his Clergy, upon which the Court adviſed, and pleaded over H. ler, : 
to the Felony and Murder Not Guilty, and upon a Demurrer to this &. C argued. 


Plea the Court conſidered the Statute 3 H. J. Cap. 1. by which it is — 5 C. 
| 7 A enacted, ed 4 ** 


» 
| 
[1 
q 
f 
i 


— — — 
” 


. 4 


4-2 \wty enacted, that if the Perſon. indified ſhall be arraigued within a Mar * 
— *. and acquitted or attaintea, yet the Party inay have an Appeal, but in et 
131. Cap. 57. Cale the Detendant was neither acquitted or attainted, 10 that the St 5 
S. C. adjudg- does not extend to it, and the Opinion ot the Court was, that 1 
ed that this peal would not lie. And. 68. pl. 142. Paſch. 20 Eliz. Burgh's +3 


Caſe was out p 
of the Statute, and being penal concerning the Life of a Man, and made in Reſtraint of the Comm 
on 


Law, was not to be taken by Equity, but is Caſus Omiſſus, and lett te 
cited per Coke, Arg. as holden, that where the Party 1s convicted at . 8 Go 
does not afterwards lie. After Clergy prayed, tho” the Court will adviſe upon it and i b Appeal 
wally allowed, it 18 4 Bar to an Appeal. 2 Hale's Hiſt. P. C. 251 cites S. C e. A = 
Rep. 107. Mich, 8 W. 3 Armftrong v. Lifle, S. P. accordingly. 2 Hawk Pl. C 7 elyng's 
8. 12 ſays, it ſeems to have been long ſettled, that not only he who has been ien 75 . 
on a Conviction of Manſlaughter upon an Indictment of Murder, but alſo that he uh r _ow 

Judgment on ſuch a Conviction has pray d his Clergy, but bas not been actually RES 4 1 0 
bar any ſubſequent Appeal for the ſame Death as he might by the Common Law ; Aud 2 BY It, may 
ject ion to the ſeeming Abſurdity, that if the Law be fo, he that has his Clergy as Cor 19.9 Ob- 
Manſlaughter will be in a Fetter Caſe than if he had been wholly acquitted, it may he bn ICtion of 
this does not depend on ary Reaſonirg frem the Nature of the Thing, but hd the aun 1 that 
cap. 1. which expreſsly takes away the Plea of Autrefoits acquit in this Cafe, bur by ff. IE) 
Perſons attainted on an Indiftment of Death, who have been admitted to their Clerg 1 i 2 dae 
Admiſſion in Bar of an Appeal, plainly ſeems to have intended to leave the Benefit of the err I i 


ſtood before. 


4 Rep 43. 6. One indicted of Murder was found guilty of Manſ/lan "A bis ag 

| x . ter- 
8 87585 wards an Appeal was brought againff him, and allo ABR be bers as py 
Y ceſſories after the Fact. It was moved, that the Principal after Convittion 


alias, Goff r* 
Bibithe S. C. had his Clergy, aud was never attainted, and therefore the Acceilories 


reſolved; to be diſcharged ; and per tor. Cur. it the Principal had his Cleroy 
and Lays, 2 Pardon before bis Fragment, tho? it were atter (an 7 hag 
ſory thall be diſcharged ; bur if he prays his Clergy atter he has had 


the ſame if : Me 
the Princi- his judgment, as well he may, or it he be pardoned, yet the Acceilory 


pal on his ſhall bearraigned. And after Coke Attorney General agreed the Diff. 
— 8 rence taken to be good, and thereupon x bai were eee tk 
eefeſles the 5.0, 541. pl. 4. Hill. 39 Eliz. B. R. Golf v. Byby & al. 


before Judg- / 
ment obtains a Pardon, or has his Clergy allowed, the Acceſſory is thereby diſcharged. 


Comb. $9. 5. In Appeal of Murder, the Defendant pleaded, that he cas indi 
S. © and convicted of Man/langhter, and not of Murder, prone one — 5 
bar alle dum, and that he was Clericus & paratus fuit legere ut Clericus, if the 


hat all th | | 
Tuftices, ex Court would have admitted him, and that he is the fame Perſon &c. The 
cept Street Appellanc demurr'd. Tbe Truth was, that after the Conviction, and 


J. (becauſe before the Sentence, an Appeal was brought, ſo that the Defendant h 
ok not an Opportunity to pray his Book. This Caſe was A, io Hil 


— 4 * 3 Jac. 2. in B. R. and afterwards in Trin. 4 Jac. 2. and the Ch. ]. 
the Exche - delivered the Opinion of all the Judges (except Street J.) who were 


quer Cham- affembled at Serjeant's Inn for that Purpoſe, that this was d Pl 
ber * aig and that the Court ought not to ask the Priſoner what Rap (4 hy 
d fo to let him into the Benefit of his Clergy. 3 Mod. 156. Goring 


rem) were of an 
Opinion that v. Deering. But the Reporter adds tamen Quære; for it is otherwile 


— Fies ws reſolved. 

otherwiſe the Statute [3 H. . cap. 1.] would be of no Uſe. ——2 Show. 524, pl. 8. C. juſt 1 
tioned — —Carth. 16. S. C. ſays, that the Defendant alſo pleaded that . the . 
was always ready to read when it ſhould be required of him, & hoc &c. ſed adjornatur.—8 C. 
cited 4 Mod. 100. as to the Opinion of the Judges; but as to that ſays Quære tamen; tor that the Law 
ſcems to be otherwiſe, ——Carth, 17, 18. Mich. 3 Jac, 2. B. R. Penroſe v. Welch and Power S. P. 
only the Detendant omitted Pleading that he demanded the Book to perſorm his Clergy, but plcaded 


that they were Clerks, and then, and ſtill are ready to read; The Caſe was argued, but nothing laid 
by the Court. | * | 


8. The 
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8. The Words ot the Statute ot 3 H. J. cap. 1. are general, viz. in an 
Appeal brought, or to be brought, and therefore extend to all Appeals, 
whether antecedent, concurrent, or ſubſequent, and ſo it is if Clerg 
was nat had by Default of the Court. 1 Salk. 63. pl. 3. Hill. 8 W. 3. B. 
R. Armſtrong v. Liſle. 

J. Where a Perſon has had his Clergy, he ſhall have Time to plead, but 
it muſt be .29ua/s Inſtanter, and as ot this Day, and no Imparlance enter- 
ed. 12 Mod. 416. Mich. 12 W. 3. Wilmor v. Tyler. 
10. At Common Law, it a Man was indidted and attainted of any Feleny 
or acquitted upon this Indictment, an Appeal did not lie, for it would 
be in Vain, tor an attainced Perſon is dead in Law; but becauſe the 
King might pardon ſuch Attainder at this Day in Caſe of the killing 
of a Man, be the Offender attainted or acqnitted before, it he has not 
had his Clergy, he is liable to an Appeal by the Statute of 3 H J. cap. 
1. but all o her Felonies remain at Common Law. Jenk. 160. pl. 4. 
11. In an Appeal at Bar, the Appellee was found guilty of Manſlaughs 
fer only, whereupon he prayed the Benefit of his Clergy; and the Court 
being ot Opinion, that the Statute that gives the Clergy extends to Ap- 
peals, and that the Burning in the Hand, being no Part of their Judg- 
ment, the (Jueen could pardon it, according to Biggin's Caſe, 5 Rep. 
$0. thereupon the Appellee was immediately diſcharged without Bail, be- 
ing pardoned by the late Ad of Grace. II Mod. 254. pl. J. Mich. 8 
Ann. B. R. Smith v. Bowen, 


— 4 a. — — I" * PTY 4 . . 44th 4 —_ * 


— — 


(N) Proceſs and Proceedings. 


I. Ppeal of Rape, the Defendant pleaded Not Guilty, and was Jet Br. Procet, 
10 Mainpriſe to attend the Inqueſt, and after came not, and Ca- pl. 148 cites 


pias, atias & Pluries iſſued, and was returned, and he came not. Scott — 3 
&\ S, V7 


| the Exigent 
he ſhould try to remove the Inqueſt; tor he zs without Day by the Ext- be returned 
gent, and he cannot take the Inqueſt by Default, in as much as it was in 3 then 
ne, | a we it ſeems 
Cate ot Felony. Br. Appeal, pl. 54. cices 16 All. 13, chats that 
e is attaint- 


awarded Exigent, and ſaid, that it he appeared pending the Exigent, 


2. Br. Appeal, pl. 5s: cices 1) All. 1. that it was ſaid, that before 


this Time there were no Mainpernors taken in Appeal, but Pledges of the e 


Battail. | 
3. Note if a Man would ſue Apgeal ot Felony, Robbery, or Larceny, 
he muſt come in full County within the Tear and Day after the Faff, and 
„ind ſufficient Pledges to proſecute, and immediately make the Coroner enter the 
Appeal in his Roll, and be ſent to the Bailiſ, that he have the Body of the Ap- 
pellee at the next County, and it the Bailiff teſtifies in two Counties, that 
Non. eſt Inventus, then the Appellee ſpall be demanded from County to 
County till he be outlawed, and it the Plaintiff makes Default at any Coun» 
ty, then the Exigent ſhall ceaſe till the Eyre of the Fuſtices in this County, 
aud it Plaintiff ſhall loſe his Appeal for ever. Br. Appeal, pl. 62. cites 

22 All, 97. 
4. Infant within the Age of 18 Years ſued Appeal of the Death of his 
Father againſt F. N. who was thereof indicted, and by his Nonage the 
3 ond was abated, and the Infant amerced, and the Amercement pardon- 
ed becauſe within Age, and not awarded to Priſon, and the Detendanr 
arraigned at the Suit of the King, and pleaded to the Country, and was 
not let to Mainpriſe, and the Infant prayed Venire Facias for the King, ant 
could nct have it, becauſe within the Near of the Death, in which Caje the 
Law may intend that auother may have the Suit yet within che For ; bur 
niver 


th. oe <a, 
a 4. dS 
- 
5 5 
* 
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Kniver ſaid, that be ſball achiver the Writ to the Sheriff, but no Inqueſt 
ſtall be taken within the Tear ; Quere it it be intendeſ that another 
who is Heir within che Year, and ot iull Age, miy have the Appeal 
as where the Infant Heir dies, and the Uncle is Heir by his Deaths 
whether he ſhall have the Appeal after the Intant has brought Appeal 
and his Appeal abated by Intancy? or it an elder Son be tound ? Br. Ap- 
peal, pl. 75. cites 41 All. 14. | 

And it was 5. Appeal by a Feme againft three of the Death of her Husband, and 

agreed, m Proceſs continued till Exigent iſſued, and at the Hxig ent two rendered them 

wy ſelves in the County, and the 7hird made Default, and was outlawed, and 
gainſt the the Feme counted againſt the two as Receivers of the third in the County of 

Acceſſories Dorſet after that the third had Killed her Harun in the County of Kent, and 

7% the Prin- therefore the two prayed to go quit, & non allocatuf till they had 

3222 pleaded, by which they pleaded Not Guilty, and after were let to 


inted b : | 
Verdict 4 Mainprize, and atter the Court awarded that the Defendunt thould go 


Outlawry, quit for the Cauſe atoreſaid. Br. Appeal, pl. 7. cites 43 E. 3. 1), 


where the 18, 19. 


Court may 1 þ p ; 
be appriſed who are Principals and who Acceſſories. Br. Appeal, pl. 7. cires 43 E. 3. 17, 18, 19, 


6. Appeal by a Feme of the Death of her Husband againft three gene- 
rally, one is outlawed, the others render them/elves at the Exigent, aud the 
Plaintiff counts againſt thoſe 2 as Acceſſories, and yer the Exigent well 
awarded, becauſe zt does not appear in the Appeal who was Principal and 
who Acceſſory, and e contra if this had appear'd ; tor then Exigent ſhall 
not iſſue againit the Acceſſory, till che Principal be outlaw'd. Per 
| Kniver J. Br. Appeal, pl. 79. cites 44 Aill 16. 
S. P. Br. Ap- 7. Appeal of Death bctore the Sheriff and the Coroner in the County 
Se 4 Ar of H. and Writ and came to them to remove the Appeal into B. R. 
3. who ſent it accordingly, and becaule the Appelior was withunt Day in the 
Appeal before the Sheriff and Coroner, Scire Facias ifſu:d to maintain his 
Appeal, and the Shericf returu'd N:hil, by which iilued Sr1cut alias, and 
the Sheriff rerurn'd N:hil, by which the Deſendant pray'd to go quit, 
and could not, but other Sicut Alias awarded, and the Detendant let to 
Mainpriſe &c. for it may be that che Plaintiff has been warned in ano— 
ther County. Br. Appeal, pl. 15. cites 48 E. 3. 2 
8. In Appeal the Sheriff had not return'd any Pledges de Proſequendo, 
but becauſe the Defendant had appear d in Court he was put to anſwer, 
and the Plainciff tound Pledges in che Court. Thel. Dig. 218. lib. 16. 
cap. 1. S. 8. cites Mich. 11 H. 4. J. 
9. The Writ to remove an Appeal was direFed to the Sheriff, which 
ought to have been to the Coroner, and theretore that which comes here 
by ſuch Writ ſhall not be ſaid of Record here. Br. Appeal, pl. 44. 
cites 4 H. 6. 15. a 8 
10. The Defendant pleaded Charter of Pardon, which was allowed, 
and he diſmiſſed, and the Mention of the Pardon was enter d upon the 
Declaration and not upon the Indidtment whereas Ceſſet Proceſſus ought 10 
have been made upon the Indictment alſo, by which Proceſs of Outlawry 
iſſued upon the Indictment, and the Detendanc outlaw'd and taken by Ca- 
pias, and demanded what he had to ſay, Why he thould not be put 
to Death? and he caſt in Writ of Error, and ſhew'd the Allowance of 
the Charter in Avoidance of the Outlawry, & ei allocatur, and Snrety 
was demanded of him, and Scire Facias againit rhe Lords mediate and 
immediate, and there it was ſurmiſed that he had not Land nor Tene- 
ment, and the Attorney of the King confeſſed ir, and therefore becauſe 
he had been twice vexed for one and . Felony, theretore he paid his 
Fees, viz. only 2 Dozen of Gloves, was diſmitled. Br. Appeal, pl. 


92. Cites 4 E. 4. 10. 


11. The 


3 Appeal. BT. |. 


11. The Appellant ſhall be ſworn that his Appeal is true, and therefore 
Donee of Goods to other Uſe ſhall not be compelled to maintain Ap- 
| peal, for he ſhall not be compelled to ſwear, Br. Appeal, pl. 95. cites 
% 

f 12. Appeal againff four, all ſhall be named together in the Proteſs till it 
comes to the Exigent, and then the Plaintiff ſhall affign who are Prin- 
cipals, and who Acceſſaries, and Exigent ſhall iſſue againſt the Princi- 
pals, and Proceſs ſhall be continued by Capias againit the Acceſſary, 
tor the Acceſſary ought not to be attainted by Procels jointly with the 
Principal. Br. Aſſiſe, pl. 107. cites 20 E. 4. J. 

rg. It N be without Day by Demiſe of the King, there if the King 
pardons the Defendant, and the Plaintiff does not bring his Re-attachment 
winhin the Year to revive the Appeal, the Pardon ſhall be allowed. Br. 
Charters de Pardon, pl. 69. cites 2 H. ». 10. 

14. An Appeal was brought for the Death of a Man; pending the 
Appeal, the Plea is diſcontinued by the King's Death; a Re-attachment 
ought to be ſued within a Near ater the King's Demiſe; the Appellant 
does not ſue it; the King pardons the Appellee ; this Pardon ſhall be al- 
lowed without awarding a dJcire Facias againſt the Appellant ; for it 
appears on Record, that the Appeal is extinct ; and it would be in 
vain in this Caſe to award a Scire Facias. By the Juſtices of both 
Benches. Lex nil facit truttra, This Caſe is remedied at this Day by 
the Stat. 1 E. 6. cap. J. the Appeal continues notwithſtanding the King's 
Demiſe. Jenk. 169. pl. 29 cites 6 H. 7. Fitzh. Re- attachment 13. 

15. In an Appeal of Murder directed to the Wardens of the Cinque Ports, 8 3 
the Writ was returned in B. R. and filed, and the Detendant brought Velv. 13. 
to the Bar, and becauſe the Proceedings were void by reaſon that the Writ . 
ſhould have been directed to the Sheriff of Kent, the Appel lee was conimitted 7! &. ©. 
to the Marſhalſea, and a B was filed againſt him ot Appeal of the Mur- 7:48 DT Gs 
der as. in Cruftodia Mareſchalhi, and atterwards he was executed there- pear. fo 
ou Cited per Cur. 2 Ld. Raym. Rep. 1290. Trin. 8 Ann. as Cro. Comyns's 

. 694. [pl. 5 Mich. 41 Eliz. B. R. and] 778. [pl. 12. Mich. 42 & 43 Rer. 22 
Eliz. B. R.] Watts v. Brains. E 6 No 
+ | is miſprinted, and ſhould be as in the principal Caſe] Watts v. Brains, 


16. When a Proceſs is return'd in Appeal another ought to 1 inſtant- Bulſt. 143. 
18 any mean Day betwixt, for then there is a Ceſſat TT 
roſecution, and abſolutely diſcontinued. Reſolved, Cro. J. 283. 284. ingſy. 3 


pl. 4. Trin. 9 Jac. B. R. Bradley v. Banks. Yelv. 205 
| C. 8. P. 
held accordingly, and ſays that fo is Stamford and all the Precedents in B. R. — The Caſe was a Writ 
of Appeal was returnable Quinden. Mich. which was 16 Oct. whereas it ſhould be returned A Die 
Sancti Mich. in 15 Dies, which was 16 Oct. and the Capias bore Teſte the 23d Oct whereas it ſhould 
have been atteſted from the firſt Writ return'd, viz. 16 Oct. and returnable Octabis Hillarii, all which 
vas enter d on the Roll, and ſo / Days omitted between the Return of the Writ of Appeal and the award- 
"mg the Capias, and this was objccted to be a manifeſt Niſcontinuance. And tho? this was ſaid by the 
er Side not to be material, it being all in one Term (which is but as one Day in Law) and that 
the Appearance of the Party aided this Diſcontinuance, yet all the Court reſolved that ir is a Diſcon- 
tinuance. Cro. J. 283. pl. 4. Trin 9 Jac. B. R. Bradley v. Banks. Yelv. 204. S. C. adjudged for 
the Defendant per tot. Cur. and agreed that no Appearance by the Defendant in Appeal will aid any 
Diſcontinuance of Suit. —gBulſt. 141. S. C and S. P. accordingly, and the Writ of Appeal was 
quaſh d and the Defendant diſcharged. a | 


"15% All Writs of Appeal muſt be returnable in B. R. 2 Hawk. PI. C. 
156: cap. 23. S. 5. | oY 3 

18. An Appeal of Murder de Morte Viri was carried down to be tried 
at Niſi Prius in Yorkthire, where both Parties appear'd, but the Appel- 
lant did not put in the Record to try the Iſſue. It was moved that the 
Appeal being not tried, it was either a Nonſuit or a Diſcontinnance Bur 
Hott Ch. . was of Opinion that it was neither; but ordered the Ap- 
7 5 pellant 


ion of the 8 C. & S. P. 
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pellanc to pay Coſts tor not going on to Trial. 12 Mod, 65. Mich, 6 W. 
. & M. Sutton v. Sparrow. . 8 
2 Salk. 389. 19. The Return of a Writ of Appeal was Attachiari feci, whereas it 
pl. 1. 18 ſhould be Attac hiavi, and this was held a tull Anſwer to the W rir. 4 
1 Guo Mod. 290. Trin. 6. W. & M. in B. R. Wilſon v. Law. 


that this 0 f 
Return was good. 4 Mod. 290. 293. S. C. the Court held the Words, viz. Attachiari feci Prout 


mihi præcipitur, a full Anſwer to the Wrir. | 
thought it ill unleſs cured by by the Defendant's Appearance; but afterwards it was reſolved to be 


well enough..—Carth. 331.3 S. C. & 8 P and the Return held good, becauſe it is ſaid to be done 
Virtute Brevis, which, by the Concluſion Paratum habeo, amounts to Attachiavi. But per Holt Ch. . 
it would have been ill if the Words (Vircute Brevis) had been omitted ——Ld. Raym. Rep. 20 8. C. 
& S. P. and the Return adjudged , becauſe ir was Virtute Brevis prædicti prout mihi præcipitur. 


bin. 552. 8. C. & S. P. and the Court held it all one. 
But if the Return of the Writ is naught this will not be belp'd by the Defendant's Appearance; for Ap. 
rance helps only when the Party comes in and pleads to Iſſue, but not when he comes in and cha). 


| es the Proceſs upon the Account of its Defect. Per Eyre J. 1 SaJk. 59. pl. 2. Trin. 6 W. & M. in 
B. R. in Caſe of Wilſon v, Laws. S. P. by Eyre J. accordingly. Ld. Raym. Rep. 21.— 8. P. held 


accordingly per Cur. Carth. 334. in 8. C. 


Skin. 670. pl. 20. The Defendant was indicted at Carliſle of Murder, and found Guilty 
pl. 6. S. . of Manſlaughter. The Brother ot the Deceaſed immediately exhibited 
2 3 is Bill of Appeal, and the Appellee was arraignd upon the Appeal forth. 
Appellee With, and being put to Anſwer he refuſed to plead, and nothing more 
— after was done then. After wards a Certiorari to remove the Indictment, and 
the Appeal 4 Hab. Corp. to remove the Perſon into B. R was granted tho oppoſed 
2 by the Appellant, and he was brought to the Bar in Cuftodia and the Re- 
1 turns filed, and he was committed to the Marſpal. The Court held that 
to ſue a Sci. the Appellant is not demandable at this Time, becauſe by the Certiorari 
Fa, againſt he had no Day in Court. And therefore in ſuch Caſes the only Courſe 
the Appel- is, tor the Priſoner to ſue out a Writ of Scire Facias againſt the Appellant, 


Jant ad Pro- my | 
ſequendum ; Teciting the whole Matter, and ſo to warn him to appear at a Day certain 
for the Ap- to proſecute his Appeal in this Court; and then it the Appellant thould 


pellant has make Default on that Day, the Court upon Demand might nonſuit him, 
no Day in but not otherwiſe. Sed per Cur. the Appellant may come in Gratis it he 


722 will, and proſecute his Appeal without a Scire Facias. Carth. 395. 
8. C. & 8. P. Hill. 8 W. 3. B. R. Liſle's Caſe. [Alias, Armſtrong v. Liſle. ] 


and a Scire 


Facias being taken out returnable at a common Day, and no Return being made by the Sheriff, the 


Priſoner moved again for his Diſcharge; but the Court told him that he muſt rake a New Day and 
procure a Return, unleſs he can get the Appellant to appear Gratis, as he may it he pleaſes, 


21. A Civil Cauſe is always arraign'd on the Plea Side, unleſs it comes 
in by Attachment. Per Cur. And Mr. Afton ſaid that Appeal, whether 
by Writ or Bill was always arraign'd in Engliſh on the Plea Hide, unte 5 
it came by Certiorari ; tor then it was ruled on the Crown Side; and ac- 
cordingly it was ruled in this Caſe, but not ro make a Precedent. 1 
Salk. 62. Hill. 8 W. 3. B. R. in Caſe of Armitrong v. Liſle. 
1 Salk. 60. 22. The Conviction being return d by Certiorari, the Appellant would 
S. C. & S. P. have taken Exception to it; but Holt Ch. J would nor allow it, and ſaid 
and per Cur. that they are Strangers to this Record, and they have nor any Privity or 
this is the 
a 1 B. R. in Caſe of Armſtrong v. Liſle. | 


which the 
Appellant cannot aſſign Errors; for he is a Stranger, and perhaps the Priſoner has releaſed theſe Errors 
to the King, and the Appellant has no Warrant of Attorney, and ought not to ſbeak or be heard in the 


Cauſe. . —Cotnb. 411 S. C. & S. P. and Holt Ch. J. ſaid that none but the King or the Priſoner can 
aſſign Error in the Conviction. ew 


23. On the Day on which an Appeal was returnable, it was moved that 


the Appellant ſhould be demanded. Per Cur. There is no \W ric return'd, 
ſo no Appeal pending; and the Sheriff has all this Day, the Court fic- 


ting, 


— Comb. 293. 5. C. & S. P. and Holt Ch. J. at firſt 


Authority to take Exceptions. Skin. 670. 671. pl. 9. Mich. 8 W. 3. 


e 


" Gas 


5 ++ af ” 
N — 0 N D 
K , i "ha IT N 
AM * 


att... 5 "EE . 


Appeal. 


ting, to make a Return; but it was agreed if the Writ were returned, 
they might come and have the Appellant demanded, and if he did not 
come, they ſhould be diſcharged ; and a Motion for Appellant that the 
Sberiff- fbould return his Writ was denied, there being no Afidavit that it 
was delivered to the Sheriff, 12 Mod. 349. Paſch. 12 W. 3. Stout v. 
Marſon & Cowper. | 

24. An Appeal was brought by an e. and the Sheriff” delivers it up 
to him, who cancels it. Adjudged a Contempt, and the Sheriff fined. 12 
Mod. 372. Stout v. Towler. 

25. Note in Appeal, the 7*ar having expired, the Appellant could not 
have a new Writ of courſe, and tor this they petition'd the Lord-Keeper 
for a new Writ, who aſſembled Treby Ch. I: of the Common Pleas, Sir 
John Trevor Maſter of the Rolls, and Juitice Powell to adviſe of it ; 
who all agreed it was diſcretionary to grant one or no; but agreed it was 
not proper to do it. 12 Mod. 35. Paſch. 12 W. 3. in Caſe of Stout v. 
Towler. 

26, Where a Man is bail'd upon an Appeal of Murder to appear from 
Day to Day, it he makes Default it ſhall be recorded, and Proceſs ſhall 

o againſt his Bail, and a Capias againſt himſelt; and if he does not make 
Pelault, but comes in Diſcharge ot his Bail, he ſhall be committed as at 
firſt; per Holt Ch. J. 12 Mod. 428. in Caſe of More v. Wats. 

27. In Writ of Appeal there ought to be 15 Days between Tefte and Re- 
turn. Admitted, 1 Salk. 63. pl. 4. Paſch. 13 W. 3. B. R. Wilmot v. 
Tyler. | 

28. The original Writ of Appeal ought to be return'd Non eff inventus 
before a Capias awarded ; per Cur. 12 Mod. 554. Trin. 13 W. 3. Anon. 


29. After Acquittal on an Indictment tor Murder an Appeal was 1 Salk. 382. 


brought, and the Judge of Aſſiſe gave the Appellee Time to the next 


Aſſiſe; but in the mean time the Appellant brought an Habeas Corpus and 
Certiorari to remove the Body Cc. and the Record into C. B. and atterwards a 


The Queen 
Culliford, 
Mich. 3 
un. B. R. 


at a Judge's Chamber the Parties agreed, and the Appellee being bailed, the S. C. 
he appear'd upon his Recognizance, and produced # Releaſe from the Ap- but S. P. 
pellant, and moved that he might be diſcharged, and Counſel appear'd docs not ap- 


ap, —— 


tor the Appellant to conſent. Bur per Holt Ch. J. the Habeas Corpus and 5 Mod. 219. 
Certiorari muſt be return'd, and then the Court will be poſſeſs'd of the S. C. & S. P. 
Record, and the Appellee muſt be arraign'd, and then he may plead the Re- accordingly. 


leaſe ; or if the Appellant is not ready at the Return &c. to arraign the 
Appeal, or does not appear, he may have a Kire Facias againſt him to com- 
pel him to it; and i, he does come in at the Return thereof, he ſhall be 
nonſuit, and yet the Appellee is not thereby diſcharged ; tor here being a 


Record againſt him in Court, he muſt be arraign'd at the Suit of the Queen, 


— then he may plead Autertoits Acquit &c. 3 Salk. 39. Cullitord's 
e. 


Mod. 218. Paſch. 8 Ann. B. R. in Caſe of Young v. Slaughterford. 

31. In Appeal the Defendant was brought up on the Return of the Writ, 
whereof Notice had been given to the Appellant, and that the Court would 
| be. moved to bail him. The Plaintiff not appearing, the Court was moved 
either to diſcharge or bail him; but it was then denied, becauſe they 
would conſider it there were not 4 Days of Grace in this as well as in 
other Actions for the Party to appear in; and then jen, brought up 
again, Lee]. ſaid that it appear d by 4 Mod. 99. that the Parties have 4 
Days to appear in, and thereupon was remanded till the laſt Day of the 
Term, when the Appellant not eng to count againſt him, he was 
diſcharged. Barnard. Rep. in B. R. 423. Hill. 4 Geo. 2. Tucker v. 


Mackeriton. 7 5 
(0) Writ 


. 


30. There muſt be 4 Bail in an Appeal of Murder; Per Cur. 11 
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(o) Writ abated in what Caſes. And the Effect 
thereof. 


At the ( Com- I. 6 E. 1. Poms that no Appeal ſhall be abated ſo ſoon as have been 
mon Law 

© Mini cap. 9. heretofore. i 

tions were allow'd to the Plaintiff in „ert of Death, that the Plaintiff <vas not preſent at the mortal 
Wound given, or Felony done. 2 Inft 317. 

If the Writ of Appeal doth comprehend the Special Matter, viz. That the Husband or Anceſtor was 
ſlain ſe defendendo, or by Miſadventure, the Writ of his own ſhewing ſhall abate; for an Appeal lies not 
of ſuch a Killing, becauſe the End of the Appeal of Death is, that the Appellee may have Juigment of 
Death, viz, Death for Death. 2 Inſt. 317. 

This Clauſe, if taken by itſelf generally and literally, as ſome have taken ir, extends to all Appeals 
as of Death, Robbery, Kape, Felony, Mathem &c. but the Words themſclves ſhew that this Act is 
only extended to the Appeal of the Death of Man; and therefore Appeals of Rubbery, Rape, and other 
oy and Maihem, are not within this Act; for the Miſchief was, as has bzen ſaid, in the Caſe of the 


Death of Man. 2 Inſt. 317. | | 
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Br. Impri- 2. In Appeal againf# Baron and Feme and another, the Baron died 

—_— pl. pending the Writ, and Proceſs was pray'd againſt the Feme and the 

Sn Perſon, becauſe the Writ is not abated by the Death of the Baron. 
Candiſh ſaid, that the Feme upon this Writ ſhall not be compell'd to 
anſwer, and you may have new Writ upon ſuch Cauſe without being 
impriſoned 3 tor it is not abated by your Delault. Br. Appeal, pl. 16. 
cites 5o E. 3. 1. 

3. In Appeal of Felony brought again/# a Feme Covert without her Ba- 
ron, ſhe ſhall be named by her Name ot Baptiſm, and Feme of ſuch a one. 
Thel. Dig. 50. lib. 6. cap. 2. S. 6. cites 1 H. 4. 5. | 

4. In Appeal of Maihem the Writ was contra Pacem Regis R. and the 
Declaration was contra Pacem Regis nunc H. 4. by which the Defendant 
went quit without Fine. Br. Variance, pl. 107. cites 8 H 4. 21. 

5. A Feme ſued Appeal by Name of Cicely, where her Name was Fon ; 
and after the Detendant had imparl'd, the came and ſaid that her Name 
was Joan, and it was examined if Covin &c. and it was found that No 

 Covin, by which the went without making Fine. Quere if ſhe ſhall 
have new Appeal by Name of Joan, Br. Appeal, pl. 38. cites 9 H. 5. 1. 

6. Appeal by Feme of the Death of her Father. The Court ſhall abare it 
ex Officio. Br, Office del &c. pl. 29. cites 10 E. 4. . 

If an Appel- 7. Appeal of Death was taken in London, and after Iſſue ot Not guilty, 
lant brings and Proceſs made againſt the Jury which remained tor Default &c. the 
new ap Plaintiff diſcontinued his Suit, and becauſe the Indlili ment was in B R. he 
* — 4 brought Appeal there; and by the Reporter the laſt Appeal ſhall abate, 

rit or Bill becauſe the firſt Appeal in L. put his Life in Jeopardy once. Br. Ap- 
Juda . peal, pl. 103. cites 16 E. 4. 11. D nne EE 
hath appear'd, the Defendant may plead ſuch former Appeal in Abatement of the ſecond, unleſs the 
firſt were by Bill before the Sheriff and Coroners, which is of ſo little Regard that it ſhall not be plead- 
ed in Abatement of a ſecond before it is removed into the King's Bench by Certiorari, nor even then 
till it appear, by the Plaintiff's appearing upon it &c. to have been removed by him, and not by a Stran- 
ger. 2 Hawk PL C. Abr. 173. S. 76. 2 Hawk. Pl. C. 190. cap. 23. S. 124. 
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If one of the * 8. If the Deſendant in Appeal pleads M. ſanſiner of his Sur- uame, the 
Defendants Appellant may aver that Known by the one Name and the other. 2 Hale's 
who doth III. P. C. 238. cap. 30. Cltes 1 H. J. 29. a. 


not appear 


be either 9. But it Miſnoſmer be pleaded of the Chriſtian Name, the Appellant 

miſnamed or muſt take Iſſue, and cannot plead that Conus by the one Name or the 

befor mw other. Ibid. cires S. C. and 21 E. 3. 47. b. 
fore | 


Writ purchaſed, it is a good Plea for any of the Defendants who appear, that there was zo! at ile * 
0 


4 Appeal. 557 

of the Purchaſe of the II rit, nor hath been ſince, any ſuch Perſon in Rerum Natura as ſuch Defendant &c- 
whereon if Iiſue be joined and found for tre Pleader, the W rit ſhall be abated as to all the Deferdants 
But it 15 no good Pica that there is no ſuch Per/on as A. B. of C. Yeoman &c becauſe it imolies a Men Het 
pregrant. Neither can a Man plead J1:ſneſmer of any one but himſelf. 2 Hawk. Pl. C. Abr. 173. pl -7. 


* 


2 Hawk. Pl. C. 191. cap. 23. S. 125. 8. C. 


10. In an Appeal of Murder againſt W. O. of B. &c. Yeoman, and See 2 Hawk 
M. O. of B. &c. Spinſter, alias dict' M. O. Spinſter, W. O. did not come, Pl. C. 187 
but M. O. belore the Return of the Exigent appear'd, and pleaded to the . > 5 
IWrit that ſhe was a Gentlewoman, and not a Spinſter; (tor in Truth the 
was the Daughter ot Sir Edw. Gorge, and W. O. her Husband was like- 
wiſe a Gentleman) and pleaded over ro the Felony Not guilty. The 
Plainciff replied, that the had appear'd and brought a Superſedeas to the 
Exigent by rhe [114 Namz, and demanded judgment if now the thould be 
adinitted to plead this Miſnofiner to tne Appeal; and thereupon the De- 
tendanr demurr'd ; but alterwards, upon ſeeing the Opinion of the Court, 
the waived it, and pleaded Not guilty, and then the Parties agreed. 

D. 88. a. pl 10). Tiin. 7 E. 6. Allington v Oldcaſtel. 

11. App-al ot Murder aga:a/f 4 by original Writ. They all appear'd S. C. cited 
at the Bar at the Return of the Writ. Toe Plaintiff would have declared 2, Ld Ravm. 
agaiuſt them as inCuficata Mareſchallt ; but the Court ruled that he could p — 
not, unleſs there be a Record Quod committitur Mareſchallo, or that 
they put in Bail; avd the Wrir being faulty tor want of Addition of one 
of the Defendants, he would not declare againſt themz whereupon he was 
demanded and noufuired, and the Detendants diſcharged. And if he 
had declared, aad the v ric had been abared, it would have been pe— 
remptory to him. Cro. E. 60g. pl. i. Patch, 40 Eliz. B. R. Holland v. 

Four others. 

12. A Writ of Appeal was qua for DefefF, and it was thereupon 
muved that the Difeudant might ve arrarign'd upon the Count, tho' the Wric 
was abated ; 4% per Cur. he cannot, becauſe the Count is tounded on the 
Wric which is ahated; and cited 4 H. 6. 14 and 13 E. 3. 35. and upon 
View of Precedents, he was atterwards ditcharged. Sty. 7. Mich. 22 
Car. Moor v. Savage. 

13. A Feme brought Appeal of the Death of her Husband, but becauſe 
it did not appear that ſhe was a Wife to the Party lain at the Time of the 
Maurder, and alſo tor another Exception, the Writ was abated. Sty. 7. 

Mich. 22 Car. More v. Savage. | 


14. Appeal for the Murder of her Husband againſt V. V. late of the 8 | 


Pariſh of St. Fames Weſtminſter, in Com. Midd. The Defendant in pro- . : 
o * . Ward, A 4 

erſona venit, and craved Oyer of the Writ and Return; and then per and held 
S. Attornatum ſuum, pleads in Abatement that there is a Pariſh named Diſconcinu- 


P 
. James within the Liberty of Weſtminſter, but no Pariſh named St. _ the re 
ng vo 


James s Meſtminſter only. The Plaintiſf demurr'd, and the Cauſe was pie. . 
adjourn d till next Term, when the Defendant had judgment, becaule for a Peas 
the Plaintiff by his Demurrer had contels'd the Matter pleaded in A bate- by Attorney 
ment, viz. That there was No ſuch Pariſh, which is a good Plea ; bur it ought not. 
being pleaded per Attornatum, it ought not to have been received, and ya 1 * 
„ L. yy ; : eived, and 
tho? it is received it is void, and by Conſequence was diſcontinued by ſo the Suit 


that Adjournmeat. 1 Salk. 59. pl. 1. Mich. 1 W. & M. in B. R. Orbet is ditcomi- 


nued, or elſe 


v. Ward. 

per Atrorna 
tum ſuum is Surpluſage, and then it is well enough, and ſo a good Plea, and ſo Quacunque Via dara, it 
js apainſt the Plaintiff, and adjudged for che D-fe 1danr, Comb. 139. $ C. Holt Ch J. ſaid rhe 


Plaintiff ſhould have fefuſed the Pica, and have taken Judgment by Nihil dicit; but that here is ng 
Plea at all, and fo a Diſcuntinuarce, and Judgment for the Defendant —— Carth. 54 8 C And per 
Cur. this is a Difcontinuance ; for in this Cale the Defendant could not make an Attorney, and ſo this 


is a Plea by a Strat ger, and in Effect no Piea, , 
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oh 14 If an A abates for a talſe Return, the Party may ſue a neu 
Appeal, and it is not like to a Nonſuit; per Holt Ch. J. Cumb. 294 
Mich. 6 W. & M in B. R. Wilſon v. Lawes. 
12 Mod.416. 15. In Appeal of Murder by Writ, there were but 11 Days between the 
S. C. 3 Zeſte and Return. The Defendant pleaded a Cynvici ton of Manſlaughter, 
. * and Clergy allow'd, and alter would have taken Advantage ot the Want 
— Ibid 448. of 15 Days. The Court held that this is cred by bis appearing and plead- 
S. C The ig in Chief; tor the Reaſon of the 15 Days between the Teſte and Re- 
ee u turn of Originals is, that the Defendant may have ſufficient Time to come 
1 . — into Court, computing 20 Miles to a Day's Journey, according to which 
do, that he Compuracion, it the Detendants are in England, they have Time enough 
ought not to come hither ; and it he would take Advantage ot this DeleSt he mutt 
2 —_— plead ſpecially, as in an Aſſiſe, Nor attach d by 15 Davs. And final 
eſtab Fre Judgment was given. 1 Salk. 63. pl. 4 Paſch. 13 W. 3. B. R. Wihnot 


232 — 
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SD — 


for want of 
ſufficient v. Tiler. 


Number of re ogg 
Days between the Tefte and Return, pro Placito dicit, and ſets forth an Indictment at rhe 01. Bails, 


and Conviction of Manſlaughter, and had his Clergy allow'd, and was burnt in the Hand After Ar- 

ument at Bar, Holt Ch. |. at another Day deliver'd the Opinion of the Court, wherein they all agreed 
that final Judoment ought to be given; for tho' clearly the Wrir is bad for want of 15 Days between 
the Teſte and Return, yet ſince he appear'd and pleaded in Chief he has loſt that Advantage; and ſudg- 
ment for the Defendant upon the Plea in Bar. 2 Hawk PI. C. 185. pl tor fays that the larer An. 
thoricies ſeem to incline that it ought to be abated, becauſe the Wrir is the Fon-dation of the u habe 
Proceeding ; but that it has been reſolved to be cured by the Party's coming in ard pleading in Chict ; 
and that it has likewiſe been adjudged that where the Original is right, all Defects in the Metne Procel, 


arc ſolved by the Party's Appearance, 


4 Mod. 99. 16. In Appeal of Murder a Warrant of Attorney was offer'd for the Ap- 
Loder ». pellant, but difallow'd, becauſe he mult count in propria Perſona. Then 


Snowden, che Appeal was arraign'd in French, and dcliver'd in the Roll in Latin, 


Paſch. 4 W. | 
& M. n and it was per Attornatum ſuum; but the Appellant was preſent in Court. 


B R ſeems The Court held chat it he had not been preſent, he might have been de- 
to _—_ C manded and nonſuited; but it had not been peremptory, becauſe it is on- 
eee ly a Nonſuit betore Appearance; and the Court allo vd the Words Per 


ſtanding the N 
Difference Attornatum to be ſtruck out ot the Roll, becauſe it made the Count 


of Time agreeable to the Truth, and the Parchinenc is no Record in Court till 
And there filed. 1 Salk. 64. pl. 5. Paſch. 4 Ann. B. R. Loder's Calc. 


being a De- | 
felt of Pledges, and that being returned by the Sheriff, the Appellant came into Court and pray'd that he 


might find Sureties; that Quarto Die poſt the Appellant apyear'd per Attornatum, and then the Defen- 
dant was arraign'd ; whereupon the Defendant pray'd to be diſcharged, becauſe Appellant cannot ap- 

ar by Attorney, and ſo it was no Appearance, and conſequently is a Diſcontiauance of the Suit upon 

ecord. The Court took Time to conſider, and then the Appellee was brought to the Bar again, 
when the Appellant was there in Perſon, and Sureties taken; but the Filing the Warrant of Attorney 
was rejected. Per Cur. The Defendant upon the Arraigament ſhould have pray'd that the Plaintiff be 
demanded, and then, if he had not appear d in Perſon, he ſhould be nonſuited. He was not arraigned 
again, but the Secondary read the Record. The Defendant pray'd Oyer of the Writ and Return, and 

ter reading he moved that it might be enter'd, as it was; and that Continuances from time to time 
might be enter'd, in regard he was going into the King's Service, which was granted. Then he pleaded 
a Conviction of Manſlaughter, which was inſiſted on to be a good Plea in var to an Appeal of Murder 
Sc. and had his Juach c. and pray d that his Plea might be allow d. It was read by the Secondary. 
ch. ; 


——12 Mod. 21. Paſch. 4 W. & M. the S. C. 


S. C. & S. P. 17). Where a Writ of Appeal is abated in B. R. the Appellant may file 


_ a 2 Bull of Appeal againſt him, as in Cyfodia Mareſchalli &c. and ſo it was 
Cane done, and the Appellee arraign'd immediately upon it. And Holt Ch.]. 


Soong 2 relied on the Caſe of Watts v. Brains, Cro. E. 69 + 778. 2 Ld. Raym. 
Paſch. 3 Rep 1290. Trin. 8 Ann. B. R. Smith v. Bowen. W 


Geo. 1. B R. | 3 

in Caſe of Reeves v. Trindle, in which Caſe, becauſe there was a Miſpriſion in the Writ of Appeal, 
wherein no Addition of State, Degree, or Myſtery was given to the Defendant, it was pray'd tht che 
Writ and Proceedings thereon miznt be quaſh'd ; and that the Defendant, who was before com nitted to 
the Marſhalſca, might now be charged by Bill, as in Cuſtodia Mareſchalii. And the Court guith'd all 


tis 


WE 


MN 


the Proceedings on the Writ, and the Appellant (being an Infant) was admitted by Guardian to proſe. 
cute his Appeal againſt the Appellee in Cuſtodia Mareſchalli. by 3 


—— A. 


(P) Arraignment after Former Arraignment. And 
Pleadings. 


1. IN Appeal of Death, after Declaration the Plaintiff was nonſuited, and 
the Dceiendant was arraign'd upun the Declaration, and ſard that of 
the jame Death, belore this lime, he was indlicted and arraign'd, and 
pleaded Vardon of the King, which was allyw'd to him, and went with- 
out Day; judgment &c. and he ſhew'd the Charter, and it was allow'd 
again, Cuod nota; and ſo ſee the Plaintitt had Appeal after the Ar- 
raigumeut at the Suit of the Ring, and the Decendant was twice arraign'd. 
Quod nota. br. Appeal, pl. 33. cites 11 H. 4. 41. 
2. It a Man be Kill d, and the younge// Sun brings Appeal, and the Br. Corone, 
Party is acquitted, he ſllall be arraign d a-new at the Suit if the eldeſt Son, pl. 48. cites 


and to Lic thall be twice in jeopardy. Br. Appeal, pl. 41. cites 21 H. 8. 


6. 28. Per Aſcue. | "4 16g 


cites S. C. that Auterfoits Acquit is no Plea, becauſe not brought by the right Party. 


3. So where he is acquitted in Appeal brought by the Heir he ſhall be Br. Corone, 
arraigned again at the Suit of the Feme. Br. Appeal, pl. 41. cites 21 H. 6. & * 
28. per Aſcue. ; 

2 all Caſes where an Appeal is commenced below and afterwards x Salk. 6r. 
removed, it is neceſlary that the Priſoner be arraigned De Mævo upon the S. C. & S. P. 


ſume Bill or Appeal, and not to exhibit a new Bill againſt him here in —— * 


Cuſtodia Mareſchalli &c. Per Cur. Carth. 394, Hill. 8 W. 3. B. R. ak 
1 Cale, (alias, Armftrong v. Liſle. ] : a new 6 
Count ; for 


the Arraignment is no Commencer but a Revivor thereof like a Re ſummons, 


(Q) In what Caſes the Appellee may afterwards be ar- 
+. TFaignd at the Suit of the King. 


FF" HE Plaintiff in Appeal brought as Heir was barr'd becauſe he & if the 
1. 24s nt next Heir to the deceaſed, and the other arraign'd at the ben ge. 
Suit of the King. Br. Appeal, pl. 53. cites 15 E. 2. fard Ibid, 
| —— Contra 

if he had been av Infant. But during his Nonage the Appeal ſhall ceaſe; and fo ſee that an Infant ſhall 
bave Appeal, Ibid. 


1 . 


2. In Appeal of Robbery, if the Plaintiff be nonſuited before Appear- In Appeal 

| | f . . . ; 4 5 the Plaintiff 
ance, and no Mainour found, the Detendant cannot be arraign'd upon the , A er 
Appeal tor the King, by which the Zufices wrote to the Sheriff for the j,,,,, 4p- 
Indiũ ment. Br. Appeal, pl. 130. cites 1 Aſſ. 5. pearance, and 
RA | „ 0 there is 0 
dict ment, and therefore the Defendant went quit; for in this Caſe there is no Declaration nor In- 
diturent upon which he may be arraign'd, Br, Appeal, pl. 67. cites 27 Aſſ 5. | 


But 


A ppeal. 66 9 1 


Plaintiff had 


n 


"560. * Appeal. 


But if tue Plaintiff be norſuit after Appearance the Defendant ought to be arraign'd at the Suit of 
the Kirg, tho' he had been quitted upon the Inciftment, and ought to have been put to plead Autor. 
toits Acquit; Per Holt Ch. J. Ld. Raym. Rep. 556. Paſch. 12 W. 5. in Caſe of the King . 
Toler. 


r 


3. A Man kil/d a Man who is outlauw'd of Felony, there none may 
have Appeal as Heir; for the Outlawry is Corruption oi Blood, bur he 
_— be arraign'd at the Suit of the King. Br. Appeal, pl. 131. cites 

3 Blk. 9: | 
4 In Appeal of Robbery, Excommunication was pleaded in the Plain. 
tift, by which the Detendant was let ro Mainpriſe from Day to Dan; 
tor by Excommunication the Suit of the Party is not loft, nor can the 
King by this have Suit, and ſo ſee that where the Parcy would have 
Appeal, the Suit of the King ſhall not take ic away. Br. Appeal, pl. 5, 

cites 3 All. 12. 

Thel Dig. $5. In Appeal, the Writ was abated becauſe Habeas was wanting in th 
94. lib. 10. Original, and the Defendant went to Priſon, but was not arratgn'd at 
Carb. 6. 8. 4. the Suit of the King, becauſe the Court has no Warrant when the Ii 15 


3 | 
ry” oy vitious. Br. Appeal, pl. 53. cites 13 Aſſ. 11. and 16 E. 3. accordingly. 
E. 3. Corone | a 
121. S P accordingly. Br. Corone, pl. 78. cites S. C. but ſays that Scott arraign'd him for the 
King at Newgate, S. C cited Bulſt. 142. and ſays that an Appeal varics from all other Procecd- 


ings, for there ſhall be no Amendment of a Writ of Appeal; and ſays Note, that in that Cafe the De- 
fendant was not arraign'd at the Suit of the King, altho* the Court was well appriſed of the Year and 
Day; the Reaſon of this there given, was that the Court had no Warrant ſo to do when the Writ wa; 
vitious; and the Court would not ſuffer the Writ for to be amended; and the Reaſon of this is, be- 
cauſe an Appeal is the violent purſuing of a Subject unto Death, and therefore the ſaine is to be taken 


ſtrictly, and that in all Reſpects in Favorem Vitz. 
2 Hawk. Pl. C. 213 214. cap. 25. S. 11. S. P. and ſays that he ſhall not be arraigi'd at the Suit of 


the King upon the Appeal, but ſhall be wholly diſcharged of it. 


S P. tho the 6. In Appeal, the Defendant pleaded Ontlawry in the Appellor in Tre/- 
Plaintiff 2 paſs, and tor that Reaſon the Defendant went quit without arraigoing 
po — at the Suit of the King, and Note, that this Appellor ſcems to be Ap- 
Outlawry Je Prover, who is arraign'd and appeal*d others; tor the Plaintiti in Wrir 
«vas impri- Of Appeal is called Appellant. Br. Appeal, pl. 57. cites 17 All. 26. 

ſen d, by | 

which he ſaid that he had Writ of Error new ſealing thereof, & non allocatur. For after the Outlarsy 
reverſed, or Pardon obtain'd, the Plaintiff may have other Appeal, Br. Appeal, pl. 118 cites Fitz 
Utlage 47. —— Ibid, 146. cites 18 E. 3. and Fitzh. Urlawry 47. 


7. It a Man be kill d who has no Feme nor Son, and his Daughter, Siſer, 
or other Couſin, who is a Feme is his Heir, and he has an Uncle or other 
Male Couſin who is not Heir but of the Kin, ſhe ſhall not have Appeal, 
and therefore the Appeal is loſt, and upon fach Appeal the Detendan: 
ſhall nor be arraign'd at the Suit of the King upon the Declaration; tor 
the Appeal never was good, and yet Damages were not given to the 
Detendant, becauſe it may be that he ſhall be thereof indifted and con- 
victed at the Suit of the King. Br. Appeal, pl. 68. cites 27 Aſſ. 25. 

8. In Appeal by Infant, and upon Inſpection of Age the Parol de- 
murrd, by which the Detendant was arraign'd at the Suit of the King 
. Indictment, and was compell'd to plead, by which he pleaded Not 

uilty, and thereupon was let to Mainpriſe till the Suit of the Party 
be determined. Br. Appeal, pl. 119. cites 32 Aff. 8. and T. 11 H. 4. 
94. at the End. . | 

9. Ir is faid, that if a Man be indifted and be arraign'd of the Iudicf- 
ment pending the Appeal, the Inqueſt ſhall not be taken till the Suit ct 
the Party be paſted by Nonſuit &c. For if he be once acquitted he 


ſhall nor put his Lite in Jeopardy again for this Offence ; quod nota 


bene. Br. Appeal, pl. 12. cices 45 E. 3. 25 and 21 E. 3. 24. accord- 
ingly. 
10. Two 


r 1 3 "= 
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Appeal. 18 PRO 561 


10. Two are indicted of the Death of a Husband, the Feme brought 
Appeal againſt the one who zs acquitted by Nonſuit after Appearance of the 
other, the thall not have Appeal againſt the other, nor thall any other, 
by which he was arraign'd at the Suit of the King, and fo ſee a Stran- 

r has Advantage of the Record, which is uncommon. Br. Appeal, pl. 
139. cites 47 All. 7. | 

11. In Appeal of Robbery, the Defendant is convicted and the Plaimiff 
pardon'd the fxecution, and the King reciting the Attainder pardon'd the 
Execution alſo, and becauſe no Felony was expreſsly pardon'd it was diſ- 
allow'd 3; and fo it ſeems that by the Releaſe of the Farty the Detendant 
is not excuſed againit the King without Pardon ot the King; For 
where the Plainttt ceaſes his Appeal, yet he fhall be arraign'd upon the De- 
claration for the King. Br. Appeal, pl. 29. cites 8 H. 4. 22. 

12. The Plainritt thall have Appeal after the Arraignment at the Suit 
of the King, and the Detendant was twice arraign'd ; quod nota, Br, 
Appeal, pl 1. St; 

13. It a Man be arraizzed of Felony and acquitted without Original, he Br. Appeal, 
ſhall be newly araigned at the Suit ot the King. Br. Corone, pl. 35. 1 


' C. accord- 
cites 9 H. 5. 2. ingly 0 — 

: t an ill Origi- 
nal. But where he is arraigred Aton good Original, As good Appeal, or good Indictment, and is ac- 
quitted, ard the Hehe Priceſs or Return 15 ill, there he ſhall not be at another Time arraigned at the 
Suit of the King. Br. Corone, pl. 35. cites 8 C & S. P. accordingly. 


15. Where the Platoritf is noaſuired in Appeal after Declaration, the 8 P. Br Co- 


Detencant thall be arraigned upon the Declaration tor the King. Br. — 1 
Appeal, pl. 44. cites 4 H. 6. 15. * 
tendant 


pleaded {ruterfeits arraiened of this Death upon an Indictment, and Charter of Pardon, and had thereof 
Allowarce ; and the Court agreed, that he might plead the firſt Record and ſuagment of Diſcharge, 
and vouch the Record therevt ; but if be pleads the Pardon, he ought to ſhew it as it is ſaid, and fo 
he did, and plead-d it, and it was allow d thu' there was Fariance iu the Name and Day; but what tlie 
Variance u as docs not appear. | 


15. Contra after the Nrit abated, as by Miſnoſmer of the Vill, the 
Detendanrt all not be arraigned upon the Declaration tor the King, tor 
where the Writ is abated, the Declaration depending upon it is deter- 
mined, and cannot remain; contra upon Nonſuit, per Strange. Br. 
Appeal, pl. 44. cites 4 H. 6. 15. | 

16. But the Detendant may ſay that the Plaintiff has an elder Brother Sec 2 Hawk. 
alive, or that the Deceaſed has a Feme alive, and it &c. to the Felony Pl. C 196. 
Not Guilty, but he cannot do fo where he is arraigned upon Inditiment at oy 1 
the Suit of the King, and upon theſe Caſes upon Appeal fo miſtaken, if 
he be acquitted, he ſhall never be arraigned again at the Suit of the 
King, but contra at the Suit of the Party, becauſe he might have aided ' 
himſelf by Plea before, and therefore volenti non fit Injuria. Br. Ap- 
peal, pl. 41. cites 21 H. 6. 28. per Newton. a ; i 

17. If a Feme brings Appeal of the Death of her Father which is againſt So if the Son 


; LEE brings Appeal 
the Statute, and he is acquitted, yet he ſhall be arraigned again at the pe bly ee 


Suit ot the King, per Aſcue. Br. Appeal, pl. 41. cites 21 H. 6. 28. of bis Father 


2 who Was out- 
laxzed, and the Deferdarr is acquitted, yet he ſhall be arraigned again at the Suit of the King, which 
Newton agreed; for it appears in the one Caſe in the Declaration, ard in the other by the Record of 


the Outlawry; Quod Nota. Ibid. 


CY 


f TY _ Tho' t. 
18. If the Appeal be ct 2004, and the Plaintiff” be nonſuited, the De 2 We 


fendant ſhall nor be arraigned upon it at the Suit of the King, 1t it ap- be ninſbind, 


. pears, Br. Appeal, pl. 5. cites 35 H. 6. 57, 58. per Markham. yetthe King 
8 : | ſhatl proceed 

upon it; and if the Appellee be acquitted before, he muſt plead it, for we cannot take Notice of it. 
12 Mod. 374, 375 Paſch 12 W. 3. in Caſe of Stout v. Towier. 


7 D 19 A 


„„ 
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TIEN? A ppeal. 


19. A Man was indicted of Murder, and aller was appeal'd upon the 
ſam: Indictment, and tor Variance between the Iadidt ment and the Aged. 
the Plaintiſt was nonſuited after Declaration, by which he was a- 
raigned for the King upon the Declaration, and not upon the Indic. 
ment. Br. Corone, pl. 195. cites 4 E. 4. 10. 
Contra of b. 19. If in Appeal brought in B. R. they are at Iſſue, and N, Privy ;; 
peal commen- granted, and at the Day the Plaintiff is onſuted, they ſhall not artaign 
ced before the : , ws 
wſtices of the Detendanc for the King upon the Declaration as they ſhall do in g. 
770 Prius, R. tor their Power is only to take their Verdict and record it. Br. Ap- 
there upon i irt, 
1 peal, pl. 113. cites 22 E. 4. 19. per Fairfax J. 
they may arraign him upon the Declaration. Ibid. 


-- 
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21. Where the Party will not proſecute the Suit, the Defendant 21] Y 
arraigned upon the Declaration for the King, Br. Charter de Pardon, 
pl. 13. | | 
4 Rep. 39. 22. Appeal of Burg/ary againſt B. who was found Cuilty, and befif 
b. 40. a. pl. Judgment given the Appellant died, It was moved, that Judgment 


1. Vaux v. might be given tor the (Queen upon that Verdict, or at leaſt chat the De- 


Brooke, de a l 3 
S. C. where claration in the Appeal thould be inſtead ot an Inuictment, and that the 


—_ that it the Appellant died before Verdict, the Detendant ſhould be ar- 


and reſolv d f , : 
that if the Verdict, he conceived that it thall not be again drawn into Danger ; 
Sum bad and tome were ot Opinion, that the Defendant thould be arraigned ar 


23. In an Appeal upon the Death of her Husband againft ſeveral De- 
fendants, who pleaded ſeveral Pleas, and ſeveral Iſſues being joined, the 
Plaintiff was nonſuit as to one ot them; The whole Court held this to be 
a Nonſuit againſt them all, and therefore as to the Suit of the Party i: 
was ruled that he be diſcharged, but held, that the others who were 
not tried upon this Appeal, ſhall be arraigned upon the Declaration at 
the Queen's Suit. Cro. E. 460. pl. 6. Hill. 38 Eliz. B. R. Curtis v. 


Saville. 


(R) Againſt Acceſſories. 


1. A Ppeal lies againſt the Principal and Acceſſory, and the Receivers 
of the Acceſſory, per Shard, and by Aſſent of all the Counſel 
the Suit lies well; God Nota Acceſſory of Acceſſory. Br. Corone, 

pl. 104. cites 26 Aff. 52. 
In Appeal of 2. In Appeal of Mathem, he counted that he maibem'd him feloniouſ- 
Maihem a- Jy, as a Felon to our Lord the King, and yet this is no Felony of Death, 
gainſt ſeve- the ſame Law elſewhere of Petit Larceny, and there it is ſaid, chat in 


ral, the Appeal of Maihem the Plaintiff may chooſe to make each Principal, or he 


— 4 who ſtruck him Principal, and the others Acceſſories, and it was adjudged 


gainſt one as before Knivet [ Trin. 42. and there it was ſaid, that in ths ancient Lau 
g each 


r 099. 
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each ſhall be appealed as Principal, but now he may chooſe ; Quod No- Principal, and 


ta. Brooke ſays it ſeems the ancient Law was the beſt; for it is only — — 
8 1 | f 3 cceſſuries ; 
Treſpaſs in Etie&t. Br. Appeal, pl. 72. cites 40 Atl. 9. 1 
dant de- 
manded Judgment, becauſe all ought to be named as Principals, and per Cur. he may elect, fo tha: 
the one Count and the other is well enough, by which the Defendant was put over, Br. Appeal, p! 
56. cites 41 Aſſ. 16. 


— r ˙ . — mw —˙1ä¹u 


3. Appeal by a Feme of the Death of her Husband againft 5, viz. 2 And after, 
as Principals, and 3 as Acceſſories, becauſe they procured the two to kill the becauſe the 


| ; „ t Principals 
Baron, and that the rwo were thereof arraigned coram Rege, and they ,,,,, ar 


confeſſed and died in Priſon, and ſo were compelled to ſay, tor otherwiſe the raiened and 
Acceſſories ſhall not be put to anſwer if the Principals are not attainted 3 and attainted up- 
it is laid there, that the Principals were attainted at their own Confeſ- * the Indiet- 
non, and therefore it ſeems that the Judgment was given upon the Con- 0s 
teſſion, but it does not expreſsly appear in the Book whether Judgment King, and 


was given or not. Br. Appeal, pl. 19, cites 7 H. 4. 27. . at * 
uit of the 
Party, therefore the Inqueſt was ſpared, and the Acceſſories gere not tried at the Suit of the Party till the 


Principals <were convicted at the Suit cf the Party. Br. Appeal, pl. 19. cites 5 H. 4. 27. 


4. Appeal of the Death of a Man lies not againſt any as Acceſſories 4 Rep. 43.b. 
betore the Fact where the Principal upon Trial was found Not Guilty of 7 "rms : 
the Murder but of Aanflaughter only. Mo. 461. pl. 645. Hill. 39 Eliz. Goff . — 
Gooſe's Calc. | S. C. re- 
| | ſolved ac- 
cordingly per tot Cur hecouſe there can be no Acceſſory before the Fact in Manſlaughter, becauſe 
that muſt be on a ſudden Affray; for if it be premeditated it is Murder, Cro. E. 540. in pl. 9. Goff 
v. Byby & a1. 8 P. accordingly. 


5. But as to the Acceſſories after the Fact, they ſhall anſwer as Acceſſo- Cro. E. 545. 
ries to the Mantilaughter. Mo. 461. pl. 645. Hill. 39 Eliz. Gooſe's Pl 4. Hill. 


29 Eli. 
Cale. B. R Goff 


v. Byby, ſeems to be 5 C held accordingly, for every Appeal and Declaration therein includes as wel! 
Homicide as Murder, which the Common Plea proves, viz. that he ſhould anſwer to the Felony and 
Murder Not Guilty. 


6. In Caſe of a Principal and Acceſſary in Murder, the Principal is at- 
tainted upon an Indittment at the Suit of the King, and outlaw'd thereupon. 
This Actainder will not ſerve in an Appeal to arraign the Acceſſary, but 
the Principal ought to be attainted upon an Appeal before the Acceilary 
ſhall be arraign'd upon an Appeal. Jenk. 75. pl. 42. 


3 (S) Declaration. Of Declarations in General. 


I, OTE. that none ſhall be bound to anſwer to the Appeal, unleſs 
che Plaintiff Heuss the Name of the Perſon kilPd ; bur to Indict- 
ment de Morte Ignoti, a Man ſhall be compelFd to anſwer. Br. Appeal, 
pl. 6x. cites 22 AT 94. 
2. Where a Man is ftruck in one County, and dies in another, the Ap- 
pellant hall found his Appeal upon the one Af, and the other upon his Cale. 
Br. Appeal, pl. 7. cites 43 E. 3. 17. 18. 19. 


3. Appeal 


564 Appeal. 


— 


St. P. C. 81. 3. Appeal by an Infant of the Death of His Couſin, aud it was chal. 
A) F. jenged, becauſe he did not ſpew How Confrn ; and ic was held that he Ought 


24. co few it. Br. Appeal, pl. 12, cites 45 E 3. 25. 


Fitzh. Co- 


rote 201. 
See Bulſt. 51, &c. Mich, 8 Jac, Egerton v. Morgan. 


St. P. C. 78. . By which the Plaintiff counted of Treaſon, that the Defendanr 


. (©) Pf. Kkill'd his Coutin traiterouſly, in his going with 20 Men of Arms to aid 
cites 45 E the King; per Cur. in common Writ of Appeal he thall ac count of Tre4- 
3. 21. (but ſon, Br. Appeal, pl. 12. cices 45 E. 3. 25. 

it i 4 E. 3. 5. Appeal by a Feme of the Death of her Husband again/t 3, the one 


25-4. pl.36.] 15 Acceſſary and 2 as Principals, and the Acceſſary appear d, and the other; 

4 Rep. 4. 0, and the declared againſt the 2 as Principals, and againſi him who u- 

b. pl. 12. ' pear'd as Acceſſary; tor it is agreed that if Appeal be againſt 20, and one 
appears only, yet the Plaintiff ought to declare againſt all &c. Br. Appeal, 
pl. 28. cites 9 H. 4. 1. 2. 


Holt's Rep. 6. Exception was taken, that the Appeal was Murdum infterd of 


OS Maurdrum, and Georius inſtead ot Georgius; but upon Examination ot the 
held it a- Bill that was filed, it was right. It was moved to amend it, but ob— 
mendable by jected that none of the Statutes of Amendments extend to Appeals. But 
-_ Common Holt Ch. J. thought there needed no Amendment; bur if there does, ir 
* may be amended ; but as to the Miſtake of (Georius) tor (Georgius,) 
that is in the freih Suit, which ſince the Statute of Glouceſter need not 

be ſer forth; for it an Appeal be proſecuted within a Year and a Day, it 

is ſufficient; and the Court order d the Roll co be amended. II Mod. 


231. Trin. 8 Ann. Sinith v. Bowen. 


(T) Declaration. By the Statute of Glouceſter. 


By this Act x, Stat. of Slouc. 6 L Nacts, That if the Appellor declares the Deed, the 
the Count of E. 1. cap. 9. Year, the Day, the Hour, the Time of the King, 


— Appel and the Town where the Deed was done, and with what Weapon, the Appea! 


comprehend Hall ftand in Effect c. 


theſe ſeven 
Things, iſt, The Fact. 2dly, The Year. zdly, The Day. athly, The Hour. 5thly, The Time of 


the King. 6thly, The Town where the Fact was done. And laſtly, with whar Weapon. 2 Inft. 315.— 
2 Hawk. Pl. C. 179. cap. 23. S. 86. ſays that no Omiſſion of any of theſe Circumſtances, where the Law 


requires them to be expreſsly ſet forth, can be aided by the Conviction of the Defendant. 


2. By the Word (Deed) muſt be ſet forth, firit, whether it was 4% 
Wound or without Wound; if by Wound, 4 Things are neceſſary to be re- 
hearſed in the ſetting our of the Fact, beſides che Circumſtances men- 
tioned in the Act, viz. rt, In what Part of the Body the Wound was. 
adly, Of what Length and Depth the Wound was, where the \Vound is 
of ſuch a Quality, ſo as it may appear to the Court that the Wound was 
mortal; bur it his Arm were cut ott, or the like, there the Lengch or 
Depth cannor be ſhew'd. 3dly, That the Party died of that Wound, And 
laſtly, that it may appear that he died of that Wound within the Year 
and Day atter the giving the Wound; if without Wound, either by \V ea- 
pon or without; it by Weapon, as by a Blow or Bruiſing, or by putting lib 
a hot Iron in the Fundament, or the like, then as many ot the Circitm- 

ances betore- mentioned in the Declaration of the Fact as do agree 
therewith ; and che reſt of the Circumſtances required by che Act arc - 


/ 


2 Hawk Pl. C 166. cap. 23. S. 43. S. P. and cites 8S C._——Hale's PL C. 18-.$ p. 


e 
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be ſet torth, F without Weapen, or by Poiſoning, Drowning, Suffocating, 
Strangling, or the like, the Manner ot the Fact muſt be let torth, and 1v 
many ot che Circumitances required by the Act as agree therewith, 
namely all the Circumſtances, ſaving with what Weapon the Felony 
was done, becauſe no Weapon was uſed in committing of this Felony ; 
but not withſtanding this Act extends to all Homicides, tho* they were 


not done with any Weapon. 2 Inſt. 318. 
3. Appeal againft 3, and counted that the one ſtruck the Baron of the Fitzh. Co- 
Feme Plaintiff in ſuch a Place of his Body, of which he died, and if he had one, pl. 97. 


not died of it, another ſtruc him in ſuch a Place, ſo that he had died if "3.5 uy 


&c. and that the 3d ftruck him in ſuch another Member, ſo that if he had b. (C) cites 


not died of the firſt Blow, he had died of this; and the Defendants made 8 C. [bur is 
Defence, and pleaded Not guilty. Br. Appeal, pl. 8. cites 44 E. * rinted 
4 E. 3. 33. 
3.38. — of? 
4 44 E. z. 38.1 
and ſays that the Statute of Glouceſter, cap. 9. wills that he ſhall declare the Fact, and that the Count 
in Appeal ſhall differ according to the Difference of the Fact; for the Fatt muſt neceſſarily be declared as 
it vas done, or elſe as the Law expounds it to be done; and therefore if two are preſent at the Death of a 
Man, and the one did not ſtr:ke him, but commanded the other to do it, and he thereupon kills him in this 
Caſe, in an Appeal againſt them, the Plaintiff ſhall count that each of them ſtruck him mortally, and 
cites Mich. 21 E. 4. 84. and Fitzh. Corone, Hill. 4H. * 60, | , 

* The Caſe in Fitzh. Corone is at pl. 60, and cites Hill. 4 H. 7. 18. — Br. Appeal, pl 85. cites 4 
. . ©: N ſays that the Words of the Count being that each ſtruck him mortally, are 
only W — of Form; for the Blow of him who ſtruck is the Blow of him who commanded, if he 
was preſent. 

80 in Appeal of Rape againſt 2, where the one vas preſent and abetted the other to raviſh &c. the Count 
ſhall be that Both raviſh'd ; for in Law it was the Raviſhment of both. St. P. C $0. b. 81. a. cites Mich. 


11 H. 4. 12. and Fitzh, Corone 86 & 228. Br. Appeal, pl. 32. cites 11 H. 4. 13. S. P. ac- 


cordingly. 
S. P. Br Appeal, pl. 132. cites 40 Aſſ. 25. and ſays Nota, that thoſe that are preſent at the Force, 


and are Aiders, tho they do not ſtrike, are Principals. 


In Writ of Appeal of Rape the Plaintiff counted hat where ſhe Appeal of 
was in Peace of God and our Lord the King, ſuch a Day, Year, and Place, Rape of bis 
there came the Defendant feloniouſly, as a Felon to our Lord the King, his 1 the 
Crown and Dignity, & ipſam rapuit & Carnaliter Cognovit, by which ſhe fn „ 
purſued from Vill to Vill, aud from County to County, till he was taken at her puit, and not 
Suit, and that A. and B. vere there inforcing and aiding of the ſame Felony quod Carna- 
&c. and if the Detendant would deny it, the is ready to prove as the 3 — 


Court thall award, as a Feme oughr &c. Br. Appeal, pl. 13. cites 47 Br Appeal, 
E 3. 14. pl. 32. cites 


11 H. 4 13. 
— t. P. C. 81. a. (C) S. P. and cites 8. C. 2 Hawk, 
PI. C. 177. S. 79. S. P. accordingly. 


Hale's P. C. 187. S. P. accordingly. 


5. Writ of Appeal of Rape of his Feme, and the Writ was Ad reſpon- 
dendum to the Plaintiff, ſecundum Formam Statuti of 8 R. 2. quare Uxorem 
ſuam rapuit, unde eos appellat. Strange demanded judgment of the Writ; 
tor no Appeal of Rape was given to the Baron alone but by this Statute ; 
and the Writ ought to be Unde eos appellat ſecundum formam Statuti, and 
not Ad reſpondendum ſecundum formam Statuti; for the Anſwer was at 
Common Law, and the Appeal is given by the Statute. Per Hall. Serj. 
The Statute does nor give Appeal by expreſs Words ; tor Appeal ot Rape 
was given before by the Statute of W. 2. cap. 34, but ſee the Statute that 
the King thall have the Suit, and ſo becauſe the Statute aſoreſaid gives 
no Appeal, he cannot ſay as Strange ſaid, but he 1thall anſwer according 
to the Statute ; tor the Statute is Quod ad Duel lum Vadiandum non re- 
cipiatur, and fo the Writ good. Br Appeal, pl. 48. cites 1 H. 6. 1. 

6. Vet Strange demanded Judgment of the Writ; jor it is not Felonice 
rapuit, and to the Felony Nor guilty, and the other e contra. Quzre, 
becauſe he anſwer'd to the Felony. Ibid, 


7 E 19. In 


—— —¾e 


669. Appeal. 
Ib. pl 43. 7. In Appeal of Maihem the Plaintiff counted Luod defendens i 4 
cites S. . 1{abemavit Felonice. Quod nota, Br. Appeal, pl. 22 25 — 


ard fo it 
ſeems to be Felony, as Petit Larceny ; but not Felony of Death. 


Holr's Rep. 8. In Appeal of Murder an Exception was, that it does ct ſay that 

250: R air the Aſſault was Vi & Armis, buc ſays only vent Vi & Arms & Iafultum 

3 che fecit. But Holt ſaid that the Vi & Armis thall extend to all, and not 

(et) couples only to the Venit; and that this is nor like the Caſe of Battery or Treſ- 

all, and they paſs; for there there is a Fine due to the King. II Mod. 231. Trin. 8 

— _ Ann. B. R. Smith v. Bowen. 

7 = * 9. Another Exception was that the Bill ſer forth that the Appellee, the 
ſaid N. F. the deceaſed did ſtrike and give him one mortal ound, of which 
the ſaid M. S. did lang uiſb till ſuch a Day and then died, and to the ſuid 
J. B. as a Felon, and ot his Malice atorethought, murder*d che ſaid W. 
S. in E. aforeſaid. So that it does not appear that the Perſon died, tor 
that it is not ſufficient to ſay Obiit, without repeating the Nominative 
Caſe. But per Powel J. the Nominative Cale gces to the M hule of 


N olt's Rep. 355. 356. Mich. 8 Ann. Smith v. Bowen. 
See pl. (16) 10. By the Word (Tear) is meant the Year ot the Reign of the 


King. 2 Inſt. 318. | 
* 2 Hawk. 11. The Word (Day) here is taken fer the natural Day, comprehend- 


PI. C. 180. ing both the Solar Day and the Night alto, containing 24 Hours, aud 
cap. 23. S. theretore if it be done in the Night it is ſaid, * In notte ejuſdem drei. 2 


$7. ſays 
i ns Inſt 318. 


moſt proper to allege it in ſuch Manner. 


_—— C. 12. If a Man be feloniouſly ſtrucken the 1oth of December, whereof 
207 S.F.— he died the 10th ot January, he cannot allege the Killing the 1oth of 


88 December when the Stroke was, but he nay allege the Killing to be 
23. S. 88, the Day that he died; but the ſureſt Conciuſion is, And ſo he killed 


calls ita Re- him in Manner and Form aforeſaid; tor tho” to ſome Purpoſe the Death 
p2gnancy to hath Relation to the Blow, yer this Relation being a Fiction in Law, 


K - | 
_ og maketh not the Felony to be then committed. 2 Iuſt. 318. 
the loth of 

of December, and that ſuch Concluſion makes the whole raught; becauſe the Party could not be ſaid 
to have been murder'd till he was dead, and that in Truth and Proz riety of Speech (which mutt be 
obſerved in legal Proceedings) it is not a Felony but a Treſpals only till the Death; bur if in ſuch 
Concluſion it had been alleged that the Defendant in ſuch Manner f-lor ioufly kill'd the Party on the 
Ioth of January aforeſaid it had been ſufficient, bu: that it 15 ſaid the better way to conclude Gene- 


rally, That the Defendant in ſuch Manner feloniouſly pluuder'd the Party. 


At the Seſ- 13. And altho' the Day be alleged, yet if the Jury find him guilty at 
ſions of the ot her Day the Verdict is good, but then in the Verdict it *r to 


A ſet down on what Day it was done in Reſpect of the Relation of the Fe- 
County of lony ; and the ſame Law is in Caſe of an Indictment. 2 Inſt. 318. 


Norfolk, one 

Sper was indiffed of Burglary, Auguſti 31 Eliz. and upon Not Guilty pleaded, it fell out in Evidence 
that the Burglary was done 1 die Septembris in eodem Anno, ſo as primo Auguſti there was no Burglary 
done, and thereupon he was Not Guilty, and afterwards he was indicted again 1 Septembris &c. And 


it was reſolved by Wray Periam, Juſtices of Aſſiſe, and by the greateſt Part of the judges, that h- 


ought not to be tried again, for he might have been found Guilty upon the firſt Indici ment, tor the Day is not 
material ; but it is neceſſary for the Jury in that Caſe to ſer down the Day, and ſo in Caſe of Appcal. 


2 Inſt 318. 819 cites Paſch. 32 Eliz Syer's Caſe. | 
2 Hawk. Pl. C. 181. cap. 23. S. $8. at the End, ſays it is certain that a Miſtake of the Day will not 


be material upon Evidence. 


There are 14. As to the Word (Hour) the Statute of Glouceſter makes it mate- 
—_— rial; for in the Day are ſeveral Hours, and it he that is killed was, at 
tween the al- the Hour ſuppoſed at a Place 20 Miles diſtant trom where tne Felony 
leging of the Was done, How can he be the principal Actor of this Felony 2 And yer 
Hour, and it may be true that he was there the lame Day, tho' not the lume Hour; 

. Luc 


4 
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but as Bracton ſaid, it ſeems the Plaintiff is not neceſſatily compelled the Day * 
to expreſs the Hour in the Declaration by the Common Law, and a Year. iſt in 
Man may now declare in this Manner notwithſtanding , the Statute of he Count 


od 


Glouceſter, ſince the Stature does not prohibit it, ic being in the Aſfir- . 
mative. St. P. C. 8 o. b. (B) ſay; Ces 
| horam 10 


ante Meridiem &c. &c. or, Inter horam decimam & undecimam ante Meridiem; but the like cannot 
be done eit er of Day, Year, or Part of the Body; as the Fact cannot be alleged to be done Circa 
10 diem Decembris &c. or [nter decimum & 11 diem Decembris, or Circa Annum ſextum Domini Regis 
nunc, or Inter ſextum & ſeptimum dict: Domini Regis nunc, or allege the Wound to be given Circa 
or Circiter Pectus; And the Reaſon of this Diverſity is, that it is more difficult to all-ve the true 
Heur, than the true Day or Year; and yet the Plintiff in the Appeal is not bound to prove in Evidence 
peither tho preciſe Heut, ror the very Day he alleged in his Cunt; another Diverſity is between the 
Appeal and the Indictment, for in the Indictment the Hour need not be alleged. 2 Inſt 318. 

2 Hawk. Pl. C. 185, cap. 23.5. 88. ſays, There can be no Doubt but eve y Count mult allege the 
Day on which the Fact was done; but it is ſaid not to be ſufficient to allege it done bout ſuch a Day, 
or Letwween ſuch a Day and ſuch a Day, or on the Feaſt of ſuch a Saint, without an Addition, if there be 
another of the fame Name, As on St. John's Day, <uithout adding Haptiſt or Evangeliſt; or on an [mpoſ- 
ible Day, as the 31ſt of une. Alſo an Appeal of Death muſt ne only ſheww the Day of the Hurt, but 
but alſo of the Death, that it way appear that the Party died within the Year and Day after the Hurr. 
And it is ſaid not to be ſuthcient to allege that the Defendant aſſaulted the Party at a certain Day, 
and feionioully ſtruck him, without exprefsly alleging, that he ſtruck him Ad tunc & ibidem, and yer 
both +entences belrg, join'd with the Copularive, it is the moſt natural Import of the whole that the 
Stroke ard Aflault were both at the fame Time &c. 


2 Hawk Pl. C. 189. cap. 23. S. 87. ſays, that it is obſervable that all the Precedents of 


ſuch Counts (excepting only one) in Apfeals of Larceny in Rifſtal's Entries, which ſeems to 
be the only Book of Authority in which any ſuch Counts are to be found; and alſo all the 
Prec:-dents in Coke and Raſta] of ſuch Counts in Appeal of Maihem take Notice of the Hour, as 
well as theſe in Appeals of Death, and therefore certainly it is not (ate wholly to omit it; yer 
it has been holden tnat ſuch a» Omiſhon id not fatal, even in Appeal of Death, becauſe the Common 
Law did not require the Mention of the Hour, and the Stature aboven ention'd is in the Affirmative - 
vet if the Hour as well as Day be fer forth in the All-gation of the Oſtence of the Principal, it is ſaid 


to be fatal to mention the Day only in the Allegation of the Cttence of the Acce ſſory. Bur it ſeems 


that there is no Necefhity in any Caſe preciſely to allege that the HHct was done ſuch an Hour, but that 
it is ſufncient 10 fey, That it was done about ſuch ar Fuur, as appears from every ore of the Prece- 
dents in Coke and Rattal, in which the Hour is mertion'd, and al'o from or her good Aur! orcs; yet 
ve fird the ceptrary Opn ion holden by 3 Judges fai it 2 in * Bulltzode's Reports, But it icems cer- 
tain that a Miffake of the Eour will not be material upon Evidence. 

* Buljft, $2. Mich. 8 Jac ih Caſe ot Egerton v. Morgan: 


15 In Appeal of Murder Exception was taken to the Bill, becauſe it 
was laid to be done Poft Meridiem circa Horam decimam ejuſdem Diet, 
whereas it it was done in the Night it ought, by the Scatute of Gloceſter 
Cap. 9. to be alleged to be done in Nocte ejuſdem Diei, tho' it be in 
July, when it is not dark at 10. Bur Holt Ch. J. held it well enough 
in Murder, tho' in an Indictment for Burglary it would be ill without 
(in Nocte) becauſe it is not Burglary, unleſs it be in the Night. II 
Mod. 230. 221. pl. 3. Trin. 8 Ann. B. R. Smith v. Bowen. : 
16. As to (the Time of the King) the Year being already named, it 2 Hawk. Pl. 
might ſeem that the Time of the King, which is che Year of the Reign C. 181. cap. 


ot the King is needleſs, but jr is here again added to the End that 101 23. &. 99, 
ſays there 1s 


only the Year ſhall be alleged wherein the Blow Cc. was given, but alſo the ? Ts 
Tear when the Death . thereupon, to the End that it may appear that but every 
he died ot the Blow &c. within the Year and Day; and whenſoever Count in 


the Year of the King ought to be alleged, it drawerh with it Time Apycal muſt 
| | ex reſoly ſet 


and Place, that is, the Day and Time, when and where the Death en- fh id 
ſued. 2 Inſt. 319. what Year 
8 - the Fact was 
done, and hat in Appeal of Death it is certainly neceſſary to ſet forth rot only the Year in which the 
Stroke was given, but alſo that in which the Death happen'd, that it may appear that the Death hap. 
pen'd within the Year and Day after the Stroke; but that it ſeems clear from all the Precedents, that 
it is ſuſhicient to ew in what Year of the King's * the Fact was done, and the Death havpen'd, 
without ſhewirg the Year of the Lord; and that it hath been adjudged that t is ſuſhvient to allege 
"the Fact in ſuch a Ye.r of ſuch a King, without ſaying that it was in juch a Year of hi, Reign, be- 

cauſe it is clearly implied. | 
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It the gd be 17. As to the Words (the Town) this mult be underſt co, if the Mur— 
N der or Homicide were done in a Town, but if it were done in a Place 
be expreſſed known out of any Town, then may it be alleged in that Place known in 
in a Vill, but ſuch a County. And ſo in a City it may be alleged in a Pariſh &c. be- 
if ir be done cauſe ſuch a Pariſh is in Lieu ot a Town. Bur in the Country it a Pariſh 
in a Par, contain d divers Towns, the Murder or Homicide cannot be alleged in 


1 N ſuch a Pariſh, tor that the Statute requireth that the Fact be alleged in a 


which is, Town. 2 Inſt. 312. 


out of any | 
Vill, there it ſhall be named in a Pariſh, or in ſuch a Place. Quod nota, Br. Appeal, pl. 19. cites ; H. 


2 Hawk. Pl. C 182. cap. 23. S. 92. ſays that it ſeems not only neceflary in Avpeal of Neath to allege 
ſome Place where the Fict was committed, but allo that ſuch Allegarion be in proper Place; and that 
if the Truth will bear it it is ſafeſ} to lay it in a Town, as the 8 atute of Glouceſter directs, but if done 
out of a Town, you may lay it in any other Place whence a Viſne may come. If a Fact done in 2 1 
within a Pariſh which contains divers Vills be in the Count in an Appeal alleged Generally in the Pariſh, 
or a Fact done in a City <which contains divers Pariſhes be in the Count in an Appeal alleged Generally in 
the City, it ſeems the Defendant may plead ſuch Matter in Abatement, for o:h:rwiſe he could take 
no Advantage of the Inſufficiency of the * becau'e the Place named as it ſtands on the Ke— 
cord, muſt, till the contrary be ſhewn, intended to Contain no more than one Town or 


Pariſh, 


St. E G 89, 18. Appeal of Murder againſt ſeveral of ſeveral Vills that they at D. 
b.(B)S. P. murder'd the Baron of the Feme Plaintit, and becauſe he thew*d what 
and it is ot ; ; | ; 

good to ſay each did teverally there, and becauſe they were ſeveral Vills, therefore 
at the Place Was Compell'd to ſbew the Name of the Lill at every Time when the Mur- 
aforeſard; der is alleged, by Reaſon that there were ſeveral Vills rehearſed ſupra; 
for in ſuch Quod nora; And the Detendant was let ro Mainprite. Br. Appeal, pl. 


Caſe a Man a 
ien. 


know which 
of the Places aforeſaid it refers to; and cites Paſch. 21 E. 4. 30. [but it ſeems miſyrinted, and that it 


ſhould be 21 E. 4. 25. b. pl. 4. where the S. P. is, but I do not obſerve 8 P. at 30 


4 Rep.42.b. 19 In Appeal of Death where the Stroke was given at A. and the 
pl. 6. * 2 Death happen d at B. the Declaration muſt le of murdering the decealed 
cores at B. Fot it is no Felony till his Death, which was at B. and thence 
the Venire ſhall come. Bur it the Stroke had been alleged ar A. and the 
Death at B. and then the Declaration had ſaid, Er jc Murdravit Medo 
Forma preditia, it had been good. And tho' the Precedents as to the 
alleging the Place ot the Murder are where the Stroke was, yet they 
paſted Sub Silentio, and were not well examined and not to be regarded, 
and adjudged rhat the Appeal did abate. Cro. E. 196. pl. 13. Mich. 32 
& 33 Eliz. B. R. Hume v. Ogle. 
Holt's Rep. 20. Another Exception was that No Place is ſet forth where the Stroke 
350 — 4 was given; for it is ſaid Die & Loco prædict. Iuſultum fecit, and ſays 
5 laid that Chat is mention'd before where the Pledges lived, and atterwards where 
the deceaſed Venit Vi & Armis, ſo that prædict' may reter. to the Place beſore- 
2 4 mention d, viz. where the Pledges lived; and ſo no Venue laid to 
God in Fag. the Aſſault ; Bur Holt held the (predit?”) good, becauſe the Place 
Smithfield, Mention'd where the Pledges live is no Part ot the Appeal. II Mod. 


and there 23 1. Trin. 8 Ann. B. R. Smith v. Bowen. 

are 2 or 3 | 

Places named» and then it is ſaid that In Loco prædicto he did nor give the Blow the Year Day ard 
Hour atoreſaid, and objected that if there was one particular Place, then (in Loco predicts) would 
refer to that, but when there are ſeveral, then (Loco prædicto) is uncertain; And Holt held it well 
enough, for the Reaſon mention'd in 11 Mod. 


2 albeit 21. As to the Words (with what Weapon the Nound was given) albeit 
E Statute one certain Weapon mult be alleged in the Count, yet upon the vi- 
equireth : 7 k 5, 

that it be dence, if it be proved that the Wound was given with any other Weapin, 
alleged in the Offender ſhall be found Guilty; as if it be alleged in the Indictment 


the Count that the Wound was given with a Dazecr, and it 1s proved in an 
| | that 


* 9 
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that it was given with a Sword, Rapier, Hook, Hatchet, Bill, or any of the Ap- 
like Weapon wich which a Wound may be made; tor it were unred- Peal with 
ſonable ro drive the Plaintiſf in ine Appeal to prove the felt-ſume Par- e e 
ticular W capons, whereot many Times he cannot have Notice; but killed, is ro 
upon ſuch a Count, or an Indictment in Evidence it cannot be proved, be wunderſtod 
that the Party wes poiſoned, or drowned, or burnt, ſuflocated or in Caſe 
ſtrangled, or the like, where no Weapon was ſued ; for that Evidence 23 che 4 


doth maintain the Count in the Appeal or Indictment, becauſe it i 


* — CEN ECEEY 


* 


3 | IS M ea pon, for 
Murder or Homicide ot another Kind, and not under the fame Clalilis albeit (as 


that is alleged in the Count or Indictment, and thereof the Plaintitt by 30 _ 
, 410) there 


We 1 7 PSY 1 1 
ſuch as vie vd the Body may have Notice. 2 Inſt. 3 19. . 
1 f ; pon at all 
and in Caſe of poiſoning, drowning & yet doth the Appeal lie for ſuch Homicide; and Weapon is in 
this Act mention'd for Example 2 Init. 319. 


22 Appellant counted that the Deſendant in Parochia of Sr. Giles in This and the 


the Fields &c. on ſuch a Day circa Horam primen &c. did affault &c. following 
and in & ſuper ſuperiorem Partem ot his Belly near his Breaſt, and the pony 
middle Part of his Body percuihr, pupugit & intoravit, Dans ef vulnus one 4 
mortale &c. The Detendant craied Oyer oi the Writ and Return, Point of 
and then demurr'd in Abatement, and pleaded over to the Felony ; the thoſe before- 
Court ruled * circa Horam primam is certain enough, for the Law will gs — 
not tie a Man up to an exact Minute; that i & ſuper ſupertcrem Par- 4 Mod. 200. 
tem &c. could not be more certain; and that percuiit, pupugit & infora- S. C. and S. 


vit, dans ei mortale vululs was better and more certain than it it had Cn re- 
Ol ved AC- 


been ( ded:t ;) and that the Fact is well alleged uu Parochia tho? the $i 
Stat, ot Gloucetter requires that a Vill ſhould be fer forth, tor it ſhall * 
be intended a Vill, and tho' there may be more Vills than one in the S. C. and 
Pariſh, yet that ſhall never be ſuppoſed, bat muſt be thewn by the the De- 


murrer was 


other Side. 1 Salk. 59. 60. pl. 2. Trin. 6 W. & M. in B. R. Wilſon v. eee e 


Laws. ————Carth. 
331. SC, re- 


ſolved accordirg])y. Skin. 443. pl 2. 8. C. adjornatur. Ibid 549. pl. 17. the Court over-ruled all 
theſe Exceptions. And thid. 551. pl. 2. S. C. and Judgment gen accordingly.—— Ld Raym. Rep. 
20 8. C. adjutged accordingly. 

As to the Circa Horam primam, the Court ſaid that tho' in Egerton aud Morgan's Caſe [Bulſt, 
7 Sc. & c] three Judges were of a contrary Or 1nion, [viz, that it was not good ;] yet even there, 
Coke and Williams held that it was certain enough, and the Reaſors of thoſe two Judges ſeem to be 
better warranted than the Opinions of the crber three, and that ſo have the Precedents been ever ſince 


that Time. | 


oo. In Appeal of Murder, the Appellee being found Guilty, it was 
moved in Arreſt ot Judgment, ft. I hat two Flaces are mentioned in the 
Appeal, viz. That he was commorant at Shalford, aud that the Fatt was 
done at Compton; Atterwards it fays, that Die, Anno, Hora, & Loco 
pred* eandem Fane Young percuſfit. adly, There is no Venue laid to the 
" Aftaulr, tor it is ſaid, that the Deceaſed being at Compton &c. Venit 
ed Chriftop' Slaughtertord Felonice, voluntarie & ex Malitia ſua præco- 
gitata ut Helo dictæ Dominæ Reginæ nunc, ac contra Pacem &c. Die & Hora 
præd' apud C. præd' &c. Vi & Armis &c. ac in & ſuper eandem J. V. in 
Pace Dei & dictæ Dominæ Reginæ ut preſertur exiſten' Felonice, Volun- 
tarie & ex Malitia ſua præcogitata inſultum ſecit; ſo that the Venue is on- 
Iy laid to the Venit VI & Armis, tor the (ac) ſeparates the Sentence; and 
it an Aſlault be necefjary, it is neceflary to lay a Venue, for it is traverſ- 
able, and that it ſhould have been fun & ibidem inſulium fecit. At firſt 
Holt Ch. J. Powis and Gould Juſtices were clear that peicher . 
tion was good, but Powel doubted, and the. Matter being put off to the 
next Day, Holt was of Opinion, that neither Exception was: material; 
As to the firſt, when one Place is the Man's Addition, and the other the 
Fut, certainly Die, Hora & Loco præd' ſhall reter to the Place of the 

. 7 F Fact, 


l 


Fact, and it is as well as if it had been (eodem, ) ior tne Place otthe Fact 
is the laſt betore the Præd'. As to the Other Exception it is not materi 

al, tor the Atlaulc is not neceſſary, tor Percuſſit is a ſufficient Alſault; 
as to Long's Caſe, where Percutht was omitted, that was thewing the 
Conſequence Without the Cauſe; Vercuſſit implies an Aſſault, buc ii it 
did not, here it is ſaid, Vent Vi & Arms to Compton, ac 1njultun fecit 
Sc. ac eum quodam Baculo &c. percuffit, dans eidem . Y. unum mortal 
Vulnus, de quo quidem vulnere inſtanter cbiit, ſo that it the Ailaulc was 
neceſlary in the Venue here it would be ſufficiently ſer torth. Powe) 
ſaid, as to the firſt Exception the Precedents are Lie, Hora & Loco 
præd', but in an Appeal there needs no Addition, for it is not within 
the Statutes of Additions; and it being ſaid, apud Comprom inſtunter 
obiit, ties down the Stroke to the Place of the Death. As to the 2d he 
ſaid, that gedit mortale Vuluus would be bad, but in this Cale there can. 
not be a Stroke withour an Aſlault. The old Precedents are Inidian. 
do & Ex inſultu, but upon the Petition ot the Clergy, becauſe it roy 
away the Benefit of the Clergy in H. 6ch's time, it was lett our, and at. 
terw ards it was only Ex inſultu. In Burgh and Holcrofts Cale 
there is no Aſſault laid, and indeed where there is peicuint, as in cents 
Caſe, there needs none. Po is ard Gould the fame. 11 Mod. 229 

230. pl. 2. Trin. 8 Ann. B. R. Young v. Slaughteriord. : 


— 


| — 


(U) Of Pleading in Abatement, and then over to the 


Felony &c. 
Thel. Dig. I. IN Appeal by a Feme of the Death of her H usband, the Defendant 
216. lib. 15, ſaid, that at another Time the Feme brought Appeal againſt others f 


cap. 5 S. 18. the ſame Death betore Juſtices of Gaol Delivery in the County ot N. who 
cites S. C. 4 her Suit were attainted and hanged, and prayed Allowance, and to the 
& S. P. ac- Not Guil "4 5 : 3 . 
cordingly. Felony Not Guilty, and fo ſee that he ought to plead over to the Felony, 
Br. Appeal, pl. 28. cites 9 H. 4. 1. 2. 
S. C. & 2. The Defendant pleaded Villei nage in the Plaintiff, and was compel- 
8. P. cited Jed to plead over to the Felony, Br. Appeal, pl. 28. cites 18 E. 3. 
accordingly. 5 . 
Thel. Dig. 216. lib. 15. cap. 5. S. C. and ſays that the ſame is re ported Trin. 11 H. 4. 23. [but it ſeems 
g lake 93.] and Mich 9 H. 4. 1. Brooke makes a Quære if it is a good Plea in Appeal of 
Murder that the Plaintiff is the Dejendant's Villein. Br. Nonability, pl. 44. 


Thel. Dig. z. Alice T. ſued Appeal againſt W. S. and R. in B. R. of the Death 
215. lib 15. of J. T. Baron of the Plaintiff, and declared againſt W. as Principal, and 
cap. 3. S. 18 R. as Acceſſory in the County of W. Cotton for W. made Defence, 


18. 4 
, * Again 
87 28 1 aid, that at another Time the ſame Plaintiff attached the Appellee of 


ingly. the ſame Death againſt V. before A. B. Coroner in the County of N. in full 
County ſuch a Day and Year, which was removed out of the County 130 
B. R. by Writ directed to the Sheriff, and upon this Proceſs continued here 
till ſuch a Day, within which time this Appeal was purchaſed, and ſo this 
Appeal purchaſed pending the other &c. and where W. is named ot D. 
in the County of W. there is 20 ſuch Vill, Hamlet, ner Place known by 
ſuch Name, and prayed Allowance, and as io the Felony Not Guilty, and 
for R. he ſaid, that where he was named of W. he was of C. in the Cointy 
of M. the Day of the Writ purchaſed, and not at N. and prayed Allow- 
ance, and as to the Felony Not Guilty; Per Hals. J. he ſhall not have 
thoſe 2 Pleas to the Writ, viz. that the Appeal is purchajed pending another, 


which is Matter in Law and triable by the Juſtices, 4nd allo that here 
g 5 14 
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is un ſuch Vill XC. which is triable by the Country, but he may plead 
Mzſnnimer of himſelf, and alſo that there is ub ſuch I &c. and ſuch like 
which are triable by the Country it he will-ayer 20 ſuch Matters; and 
alter che Miſnoſmer of che Vill was confeſſed, by which it was awarded 
that che Plaintitt thall rake nothing by her Writ, and that ſhe {all be | 
taken; Quod Nota. Br. Appeal, pl. 44 cites 4 H. 6. 15. | | 

4. In Appeal of the Death of T. his Brother, the Defendant /aid, s. P. by 
that B. took to Feme C. at B. in the County of S. &c. and had Iſſue 7. ſome, be- 
the eldeft Son, and T. who is dead the 29. Son, and this Plaintiff the young- coup" * 
eft Son and T. is dead, living F. and prayed Allowance, and to the Felony galnſt — 
Not Guilty ; Per Markham, he need not plead to the Felony, but he ſhall be 
where it is confeſſed that he had Title of Appeal at one Time, As where a Re- bang d, 
leaſe is pleaded, bur ſhall ct plead over &c. where he alleges Matter ce oP 
which proves that the Party never had Title tu the Appeal as here, * and * * 
where he pleads Baſtardy, or Ne unques Accouple & c. which Vel v erton a- ing that the 
greed, and that where he pleads to the Felony, he conſeſſes the Plaintiit Felony fa 


to be ſuch Perſon as may have the Appeal, and the other Matter proves 77770 
after the 


the contrary ; but by the Serjeants he may plead over to the Felony in Certificate of 
iſ 


Favour of Lite to have it ir quired, it the firſt Matter be not found for #e Liſtep &c. 
him, by which he had the Plea by the Manner after; Quod Nota. Br. Er Appeal, 
Appeal, pl. 94. cites 7 E. 4. 15. | pl. E Ye 

5. In all Cafes ot pleading Miſnoſmer he muſt plead over to the Felony, '* © ? 8 
2 Hale's Hiit, P. C. 238. cap. 30. cites D. 88. a. b. and 21 E 4. 11. a. b. 

6. Appeal of Death in B. R. Vaviſor ſaid, where the Plaintiſf has Thel. Dig. 
declared that the Detendant killed the Deceaſed the firſt Day ot May nf * 
21 E. 4. we lay that he died the loth Day, Anno 18 E. 4. which is 2 3 Ty 
Tears before the Appeal ſued, and it found that it be nor, then to the Fe- 4 38 S. P. 
lony Not Guilty, and the Flea good, by all the juttices, in Favour of accordingly, 
Liſe. Br. Appeal, pl. 115. cites 22 E. 4 39. and held 

7. And alter the Detendant pleaded, that where it is ſuppoſed that he * 
died the 21 E. 4. he den 18 E. 4. and this &. Hulley ſaid, it is beſt to 
plea that the Deceaſed died Anno 18 E. 4. &c.* betore the Appeal, and 
plead over to the Felony, and then it the Jury find the Time they thall not 
inquire any further, and it e contra, then they ſhall inquire of the Fe- 
lony, and we are all agreed that it he pleads the firit Plea only, and ic 
is tound againſt him, he {ſhall plead to the Felony after, and ſo 2 In- 
queſts where one may make an End of all, and the Opinion of the Court 
was, that the Plea was good, without Traverſe that he was aliv: within 
the Year and Day. Br. Appeal, pl. 115. cites 22 E. 4. 39. 

8. But after the Detendant ot his own tree Will alleged the Death Anno 
18 &c. abjque hoc that he was alive within the Year and Day betore the 
Teſte of the Appeal, Priſt. &c. and the other e contra, and to the Felony 
Not Guilty, and the other e contra. Br. Appeal, pl. 115. cites 22 E. 
4+ 39- M1 | 
9. Aud per Huſſey, he ſhall plead Bafardy, and ii &c. Not Guiliy, Tbel. Dig. 
and in Appeal by a Feme, Ne unques Accouple in lawtul Matrimony, 216. lib 15. 
and if & c. Nor Guilty, contra ot a Releaſe, lor there he has in a Manner cab. 5: 8.20. 
confeſſed che Felony. Br. Appeal, pl. 115. cites 22 E. 4. 39. v1 7 
10. In Appeal by the Brother and Heir &c. the Defendant ſaid, 7hat 15. 8. P. by 
the Plaintiff had an elder Brother, & c. and as to the Felony Not Guilty, and Huſſey. 
held good. Thel. Dig. 216. lib. 15. cap. 5. d. 20. cites Mich, 7 E. 

4. 15. is Tx 
Ii. In Appeal of Death, the Defendant pleaded. a former Cunviction of Bulſt. 141. 

Hanſtaug hter beſore j uſtices at York tor the ſaine Fact, and had bys 5 (e the 
Clergy, and that no Fudgment was given upon the Premilics, and took ail A was 
the material Averments &c. and as % the Felony. and Murder atorelaid de nfen. 
pleaded Not Guilty. Ic was mov'd, that the Plea was not good, be- dant dif. 
cauſe after pleading the Conviction upon the Indictment he pleaded ro charged, — 
the F elony and Murder atoreſaid Not Guilty, Wich is no Anſwer to C. J. 283. 


pl 4. 8 C. 
the and the Ob- 


Appeal was 


r 


— S —— — — 4 — — — — m = - + ww K 
U bw —_ Ss: 02 


- <B>- = 


—— 


= — — — ny ——_— - Rs 32 — 2 


ll 8 4 4 — 


$72 3 
jection was, the Declaration which ſuppoſes the Fact to be Homicide only, and nog 
wer, WP Mueder. But reſolved that the Plea is good, becauſe Ex Neceſſitate 
de fended Fe- Juris the Defendant need nor plead ro the Country at all where he hz; 
joniam & pleaded a good ſpecial Flea to the Country beiore; For this Plea to the 
Homicidium, Country added co the other Plea 1s only in Favorem Vitæ, and the De. 
2 tendant may hazard his Lite upon the firſt Plea, if he will, and here the 
and flor Pe. pleading the Conviction and lergy allowed is a good Bar; That the 


loniam & Word (Hurdrum) in the Plea is ldle, aud the Word (Feloniam) is the 


4 


Nurdrum, principal Word, and reters t e Plea to the Felony ſuppoſed in che Do- 


jos han er claration. Beſide, the \V ord (Murdrum) nere mYft be taken jo; Homicide; 
the Defen. For tho' the Indictment or Appeal ſays the Deſendant murdravir, yer ;/ 
dant was dif. there be no Malitia præcogitata it is only Manſlaughter, and the Word 
charged. (Murdravit) of itſelt is equally applicable to Mantlaughter as well as 
Murder. Yelv. 204. Paſch. 9 Jac. B. R. Bradley v. Banks. 
1.Salk. 59. 12. In Appeal ot Murder, the Detendant pleaded in Abacement of the 
Vas Writ that there was No ſuch Pariſh known by ſuch Name as that of 
8. C bur Which he is named. The Appellant . demurr'd, becauſe this Plea being 


S. P. does in Abatement the Detendant ought to have pleaded over to the Felony, 


not appear. But the Court held it well enough; For that ic ir good either way, ald 


Cob. that the Precedents are both ways, and judgment for the Delendant. 


139-5-& Show. 47. Trin. 1 W. & NM. Orbell v. Ward. 


Ch. J. ſaid, 
that the Plaintiff ought to have moved that the Defendant might have pl-aded over, but that that i; x 
diſt inet Plea, ard does not vitiate the Plea in Abatement, and if the Pica over be necelfa'y, tic 
Plaintiff ſhould have taken Judgment for want of it; and Dolben J. agreed, but he was of Opinion 
that if the Defendant pleads over to the Felony at the ſame time that his Plea in Avatement is over * 
led, it is ſufficient, and that ſo it was reſolved in Parliament 10 Years ago. Adjudged for the Defen- 
dant, Carth. 54. S. C and it was admitted, that it was uſual to plead over to the Felony in ſuch 
Caſes, but ſaid, that it was not neceſſary that for the Default thereof the other Plea ſhould be il1; for 
it is but reaſonab e that the Defendant in this Caſe, whoſe Life is concerned, ſhould have the ſame 
Privileges that all other Defendants have in civil Actions; and cited Br. Appeal. pl. 65. and Co. Ent. 
Tit. Appeal. 3 Mod. 266, 267. S. C and per Cur. if the Plea is in Abatement, and the Party does 
not anſwer ro the Murder, yer that does not ouſt him of his Plea, bur the Appellant ought to have 
rayed Judgment, and it is a Queſtion whether he ought to plead over to the Felony or not, for the 
recedents are both ways. There is no Judgment entered. 


For more of this ſee 2 Hale's Hiſt. Pl. C. 255. cap. 33. and 2 Hawk. 
Pl. C. 196. cap. 23. S. 135. with his Obſervations on che ſeveral Pleas 
pleaded in Abatement. 


Br. Nonabi- I 
lity, pl. 22. 
Cites S. C. 
and H. 17. a f 
accordingly. hanged, and the Defendant went quit. Br. Appeal, pl. 52. cites 11 


2. In Appeal of the Death of his Brother, the Plaintiff was diſabled by 
Outlaury, by which he brought Writ 7 Error to reverſe the Outlawry, be- 
cauſe he was in Priſon at the Time of the Outlawry, and not withſtand- 
ing this, the Defendant went quit without being arreſted at the Suit ot 
the King, and no Miſchief, for when he has ſued his Charter of Pardon, 
or reverſed his Outlawry, he may have a new Writ, but contra after Monſuit 
4 Appearance ; Quære of the new Writ after the Year, and fo ſee that 


the Difability by Ourlawry in Appeal is not peremptory; Contra of 


Nonſuit aſter Appearance. Br. Peremptory, pl. 80. cites 18 E. 3. and 


Fitzh. Utlawry 47. 3 
| 3. Apbea 
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3 Appeal by a Feme ot the Death of her Husband, the Defendant ſaid, 
that at the Tine of the Death the Baron was outlawed of Felony ; judgment 
&c. Pet Shard, a Man cannot kill a Man outlawed of Felony no more than 
another Man, by which he pleaded Not Guilty; but Lud. ſaid, that H. 
of C. was lor ſuch Cauſe excuſed of the Death ot the Baron ot Wood- 
bull. Br. Appeal, pl. 69. cites 27 All. 41. 
4. In Appeal Ly Feme of the Death of her Husband, the Defendant ſaid * S P Br. 

thac Ne unqlies accouple in lawtul Matrimony. This ſhall be tried by Peremptory, 


Certificate of the Biſhop, and is not * peremprory againſt the Defendant; 2228 


tor the Biſhop certily d that Lawfully acccupted &c, and the Defendant ſays that he 
pleaded Not guilty. Quod nota. Br. Peremptory, pl. 32. cites f 27 Ati. 3. cannot plead 
over at the 

firſt; and Brooke ſays the Reaſon ſeems to be, hecauſe it demands two Trials. S. P. accordingly, 
and for the fume Reaſon ; but he may plead Not guilty a'terwards, and this in Favour of Life, as it 
ſeems. Br Appeal, pl. 1-, cites 50 E. 3 15 Thel. Dig. 216. lib. 15 cap. 5 S. 20. cites Mich, 
E. 4. 15. where it is ſaid that Ne unques accouple may be pieaced, without pleading to the Felony ; 
but Huſſey ſaid char in this Cale the Defendint may ple id over to the Felony. 
In an Appeal of Murder by the Wife, the Appellee pleaded Ne unques accouple in lawful Matrimony, 
and if found & c. then Not guilty to the Felony, The Plainiff replied [awfully accoupled &c. but did not 
revly that be wa guilty of the Feleny. It was moved that this was a Diſcontinuance; bur per Cur. when 
a Plea i pleaded which is triuble at Common Law, and conciudes over to the Felony, there the Plain- 
tick ought to reply, ard con Jude over to the Fejony; but where he pleads a Plea, triable otherwiſe 
than by the Common Law, it is otherwiſe, Cro. E 223. 224 pl 6. Paſch. 33 Eliz. B. R. Withington 
v. Dalaber, 3 Le. 208 pl. 360 Witherington v. Delabar, S. C. held accordingly. 

+ S. Þ Br, Appeal, pl. 66. cites S. C. and Ibid. pl. 101. cites 14 E. 4.5. S P. and by ſome he ſhall 
not plead over to the Felony, becauſe if it be certified againſt him, he ſhall be hanged But Brian 
end Cate>by denied it, and ſaid the Felony ſhall be inquired after the Certificate of the Biſhop &c. 


5. The praying of the Defendant that the Stroke in Appeal of Maihem S. P. per 


| 8 . ö . Tremail . 
be 1 . n it be * K ham upon the EXami- |" — 
nation. Pr. W PI 33. CILES 2 - | , 


7. 1. Bur Brooke ſays the Contrary was held in Gray's-Inn, 


6. In Appeal of Maihem againft A. as Principal, and D. as Acceſſary, it S. P. Br Ap. 
is a good Fl'a that at ancther Time he brought ſuch Appeal againſt them, peal, pl. 154 
aud named Y. Princ.pal, and A. Acceſſary, comrary i this W ric, and e 3 
alter was vonſuited alter Appearance, Judgment it &c. by which Kni- x: ll. * 
vet awarded that he take nothing &c. and that he be taken &c. Br. in Mainem 
Appeal, pl. 71. cites 40 All. 1. | there is no 
J. In Appeal by a Feme of the Death of her Husband, the Defendant Acceſſary 
ſaid that the Baron was alive at D. in the County of C. and the other e | 
contra; and Day was given to bring in the Pioots, Quære of Trials 
by Provls at this Day. Br. App al, pl. 133. cires 41 Att, 5. 

8. In Appeal of Maihem the Defendant pleaued that De Jon Aſſault de- 
meſne, and in Defence of the Defendant, and the Detendant ſaid that De 
ſon cort demeſne without ſuch Caule, priſt; and the others e contra. Br. 
De fon tort &c. pl. 47. cites 41 All. 21, _ | 

9. In Appeal by Feme ot the Death of her Baron, the Defendant [aid 
that the Baron is yet alive, and the Feme e contra; by which they were 
awarded to bring in their Proofs, and becauſe the Proots were faulty, 
theretore to a; o Perils the Defendant pleaded Nor guilty, Quzre it 
i be peremptory, it the Proofs are adjudged againſt the Detendant. Br. 

eremptoi * pl. 36. cires 43 All. 26. | 
10 Ir ſeems that an Acquittal or Attainder of the ſame Death had 

been a good Bar in the Appeal. Br. Appeal, pl. 33. cites 11 H. 4. 41. 

11. Contra of Charter of Pardon allow'd, as it ſeems here. Ibid. 
12. Ita Man be arraign'd upon an Indictment he thall not plead A. 
noſmer, but plead Not guilty, and give in Evidence that he is not the ſame 
Ferſun, bur it he be the fame E then no matter tor the — 
70 ut 


« *S 
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$74 Appeal. 


| Eut contra in Appeal; tor there Miſnoſmer i> a good Plea, and it heb. 
outlaw'd upon Mitnofmer, it ſeems co be Error. Br. Corone, pl. 291. 
cites 1 H. 5. 5. | Thin 5 
13. Brooke ſays, it ſeems that he ſhall ut plead over to the Felony, but 
where the Plea to the Writ is triable per Hals. Br. Appeal, pl. 48. cites 


1 H. 6. 1. | 
14. In Appeal of Death by Writ in B. R. the Defendant pleaded in 


Abatement of it, that the Plaintiff had brought Appeal before the Coroner 
aud Sheriff in the County of the ſame Death, which was removed by Writ 


n 


diretled to the Sheriff in this Court, and Proceſs continued here till tuch a 


Day, within which Time his Appeal was purchaſed, Judgment &c, And 
becauſe it was removed by Writ to the Sheriff, where it ſhould be to the Coro- 
ner, tor he is Judge &c. theretore it was taken that that which was re- 
moved here was not ot Record here, and fo no Flea, by which the De— 
tendant palſs'd over. Quod nora, that it is no Plea that the Plaintia” his 
2 Writs pending in one and the ſame Court, as here; tor it is faiſe it the 
Removing be void, and it may be that the Writ betore che Coroner 1s 
diſcontinued. Br. Brief, pl. 209. cites 4 H. 6. 15. 
15. In Appeal the Detendant faid that the Plaintiff purchaſed other 
Appeal beſore, returnable ſuch a Day; judgment of the 2d Wrir of Ap- 
peal ; and no Plea, per Cur. it he did not appear to the firft Appeal ; lor 
it may be that a Stranger has enter'd it, and here the firlt Writ was de- 
Iiver'd of Record &c. yer Cur. held ut ſupra. Quod nota. Br. Appeal, 
pl. 87. cites 7 H. 9. 6. | 
16. It the King pardons or releaſes the Appeal, it is no Bar to the 
Plaintiff in the Appeal. Br. Appeal, pl. 41. cites 21 H. 6. 28. 
Br, Coronc, 17. In Appeal by the Heir of the Death of his Anceſtor, it is a good 
F 57. cites Plea, per 3 Juſtices, that the Defendant join d Battail with the Anceſtor 
1 foaſl oye the Conflable and Marſhal, becauſe the Anceſtor calld the Defendant 
l. 197. cites Traytor, and he vanguiſh'd him to Death, Judgment &c. and this Matter 
. C—— {hall be certified. Br. Appeal, pl. 129. cites 37 H. 6. 19. 20. 


Br. Battaile, | 
pl. 15. cites S. C. but not exactly S. 2 


Fitzh. Co- 18. A. brought Appeal of the Death of T. his Brother. The Deſen- 
rone, 3 xx dant ſaid that the ſame . at the Time of his Death, and after the Day of 
"_0 p. C. e Writ parchaſed, had an elder Brother F. to whom the Appeal is given, 
60. b. (E) and not to the Plaintiff Per Markham Ch. J. he ought to commence his 
S. P. and Plea to the Blood, viz. from the Father of him who is dead; tor it may be 


cites S. O that F. and T were Brothers of the en to which Laten and ochers 


T agreed. Br. Appeal, pl. 94. cites 7 E. 15. 


C. 165. cap. 23. 8. 40. 


Br. Appeal, 19. In Appeal the Defendant pleaded Excommunication in the Plaintiff. 
** tes by which the Defendant went without Day till the Plaintiff was ab- 
3 1% folved. And fo ſee that this ſhall not abate the Writ. Br. Appeal, pl. 142. 
cites 13 E. 4. 8. 45 wo ST ITS 
By the Stat, 20, In Appeal of Death it is a good Plea, that at another Time the De- 
3 * 7. cap. fendant was indicted, arraign'd, and acquitted of the [497 Carnſe, Judgment 
© e ſi Actio, quod Curia conceſſit; for Lite ſhall not be twice in Jeopardy 
Attaint upon for one and the ſame Cauſe ; per Brian Ch. J. Br. Appeal, pl. 102. cites 
an Indiftment 16 E. 4.11. But Brooke ſays that it is contra at this Day by the Sat. 


of Murder 5, 
or Man. 3 H. J. cap. 1. R | eee ee 
ſlaughter, is no Bar of an Appeal for the ſame Death; hat Auterfoits convict of Murder or Manſlaugh- 
ter, and {ergy had upon an ee is a good Bar to an Appeal, notwithſtanding this Srature ; for 
indeed the Starute itſelt has this Exception, viz. © The Benefit of the Clergy not being had.” 2 


Hale's Hiſt. P. C. 250. cites 4 Rep. 45. b. Wiggs's Caſe ; and this though an Appeal were depending, | 


„ eee the Priſoner had not pleaded at the Time of his Acquittal, cites 4 Rep. 45 b. Holcroft's 
Auterſoiti 


* 
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Appeal. 575 
Auterſaits convitt, or acquit on an Indictment, was a Bar at Common Laco to an Appeal, becauſe no 
Mao's Life ſhould be cndavger'd twice for the ſame Offence; and the Judges proceeding hrit on the 
Appeal was mceriy diſcretionary, the very Preamble of 3 H. 7. ſaying it was only a Uſage among them 
ſo ro do, which Statute obiges the Judges to proceed within the Year and Day to hear and determine the In- 
diflmert, and not to ſtay on the Account of an Appeal, without ſaying (to be brought) or (already 
brought,) or whether of both. But where the Defendant was indicted of Murder, and convicted of 
Manſlaughter, he ſhall antwer to an Appeal the ſame Seſſions. If he pleads Not guilty, the Judges may 
roceed and try him de Novo, and hang him on the Appeal. If he pleads Auterfoits conviRt, it is no Bar; 
if he will not anſwer over, his ſtanding mute muſt be recorded, and Judgment given accordingly, eithey 
to be hane d by Nil dicit, or the Peine fort & dure, But if the Appellant is not ready, and cannot go oft 
with his Appeal, the Appeal will be gone; per Holt Ch. J. 12 Mod. 157. Mich. 9 W. 3. L'Ifle v. 
Armſtrong, | 
Ia Man be convicted of Manſlaughter, and no Judgment of Death given, Auterfoits convict will not be 
a good Bir of an Appeal; but Conzrdtion and Benefit of Clergy is; per Holt Ch. J. 12 Mod. 642. Hill. 
13 W. 3. in Caſe of Colt v Swift. | f 


21. In Appeal againſt ſeveral, as J. W. and J. S. late of F. in the Br. Addi- 
County ot N. Yeoman, and others, the {aid J. W. ſaid that there is not 8 
any J. S. late of F. in the County of N. Yeoman, in Rerum Natura the Day acocta og 
of rhe Writ purchaſed &c. and to the Felony Not guilty. Per Sterkey, 

the Vill and My ſtery is only Addition by the Stature, and no Parcel of 

his Name, and therefore he ſhall. traverſe the Name, that it was ſuffi- 

cient by the Common Law, viz. that no ſuch J. S. and /h not expreſs 

+ CARE County, nor Addition. And fee M. 35 H. 6.5. that it is only 
Addirion, and none of his Name, and theretore, as here, it is Pregnancy 

clearly, as it ſeems. Br. Appeal, pl. 111. cites 21 E. 4. 71. | 

22. And in Appeal againit ſeveral, the one ſhall not plead a Releaſe of all S. P. Br. 

Appeals, nor ot all Execucions &c. made to his Companion ; for in Ap- Appeal, Pl. 
peal each thall ſutfer Death. Contra of ſuch Releaſe in other Actions Nr © h 


8 ; R. 3.9. For 
Perſonal. Br. Appeal, pl. 111. cites 21 E. 4. 71. it hall not 

| ſerve bat for 
him only to whom it was made; per Cur, —S, P. Jenk 165. in pl. 18. For they have ſeveral ſudg- 
ments and Exe. utions. Jenk. 137. at the End of pl. IS. ſays a Releaſe to one Appellee [of Murder} 
will not ſerve the other, as it will in a Treſpaſs. Treſpaſs may be ſatisſied by a Recompence paid by 
one, but no Recompence ſerves for a Life loft. 


23. In Appeal of Robbery it is no Plea, it at anther Time the Plain- 
tiff brought Treſpaſs of the ſame goods taken againſt the Defendant, and the 
Plaintiff was barr'd; tor the Appeal is of a movie high Nature than Treſ- 
paſs, as a Man who is barr'd in Aſſiſe may have W ric of Right. Br. Ap- 
peal, pl. 121. cites 2 R. 3. 14. | | 

24. Where the Principal p/cads a Foreign Iſſue to the Felony, as Auter- 

foits arraign'd &c. the Acceſſary ſhall not be put to anſwer; and it ic 
be-ſound againſt the Principal, this is not peremptory to the Acceſſary. Br. 
Peremptory, pl. 43. cites 9 H. J. 19, 

- 25. Note by the Juſtices of both Benches, a Man ſhall not have Plea Bt in Ap- 
in Appeal that the Deceaſed aſſaulted him, and he kilfd him in his Defence; 2 it 
but thall plead Not guilty, and ſhall give this Matter in Evidence, and the 1, 4 8580 
Jury is bound to take Notice of it, nor ſhall he have it for Plea with a Plea, „ha- 
Traverſe of the Murder; tor the Matter of the Plea is no Murder, nor /t was De 


can Murder be juſtified ; and when the Matter of Plea is not good, there 8 4 


a Traverſe is not good. Br. Appeal, pl. 122. cites 3) H. 8. 1 
Ke 5 | fence of the 
Defendant, Br. Appeal, pl. 99. cites 12 E. 4. 6. So Ibid pl. 134. cites 41 Aſſ 27, ——— And the 


Plaintiff counted in one Ward in London, and the Defendant juſtified ut ſupra in another Ward, and did 
not traverſe the firſt Ward, and well; for he cannot be miim'd in two Places. But e contra, per Kaiver, 


in Tr:ſpaſs ; for ſeveral Treſpaſſes may be done in one Day Ibid. 


; 26. Tn an Appeal of Robbery, Rape, Arſon, Felony, or Larceny, a Releaſe 2 Hawk. Pl. 


Actions Perſonal is no Plea ; for it is of an higher Nature, in l 7 T _ 
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$76 Appeal. 
ſays it ſeems the Appellee thatl have Judgment ; but u Releate of a, ® Actions Criny 
deer that al, Murtal, or concerning Fleas of the Crown, or 2dly, a Keleate of 4 
v hat/vever n! generally; 3dly, a Releaie of all Appeals; and qthily, a Relee 


ate ry of all Demands, are good Bars in all thute K1ud ui Appeals, Lic. 8. 501. 


lee may be, and Co. Lite, 288. a. 
it ſhall not Fc Ps 
wholiy diſcharge the Appeal, unleſs it were made before it was commenced ; for if it be ſubſequent to 
the Appeal, it ſhall only diſcharge it as to the duit of the Platuatt; ard after q udpment given tor ſuch 
Diſcharge, he ſhall be arraign'd at the King's Suit. 

* This is a 'g« 04 Bar in an Appeal of Death. Co. Litt. 287. b. at the End. 


See(A) 24. Coverture of the Feme, atter the Murder of her former Baron by 
J. S. is a Bar to ner having an Appeal. D. 296. pl. 20. Mich. 12 & 13 
Eliz. Stanley's Caſe. 
28. B. was indicted for the Murder of Wheatherhead, and being ar- 
raign'd upon it, he pleaded that A. the Wife ot Weathernead brought an 
Appeal againſt him for this Murder, and he was arraign'd upon it, and 
pleaded Not guilty, and tried, and found by the Jury that he was Net 
guilty of Murder, but that he was Guilty of Manſlanghicr ; and thereupon 
ne pray d his Clergy and had it, and demands } udgnient ii he thall again 
be put to anſwer this Felony, and thereupon it was demurr'd; and now 
this Term it was adjudged a good Plea, and thereup-n he was openly in 
Court diſcharged, but no fpectal Reaton was given ot the judgment. 
Quære; tor the finding him guilty ot Manſlaugnter in the Appeal was 
more than needed, as it appear'd in Cate oi Mroth and Wiggs, and 
then the Allowance of Clergy is to no Purpoſe &c. Cro. E. 296. pl. 2. 
Paſch. 35 Eliz. Barley's Cale. | 
29. C. was inditted of Murder, and found Guilty of Manſlaughter. In 
Appeal brought againit him the Delendant pleaded the Lneen s Parden, 
and pray d Allowance of it, and a Precedent, was thewn Patch. 8 Eliz, 
Rot. 33. Mulgrave's Caſe, where the Detendant pleaded the Qucen's 
Pardon in this very Caſe, and it was allow'd ; altho' in the 9 Eliz. Dy. 
261. there was a Quere thereot, But Popham ſaid it was a ftrong Pre— 
cedent ; tor it is hard che Queen ſhould pardon that which is the Suit ot 
the Party; and there is no Queſtion it it had been an Appeal of Homicide, 
as it well might, the Queen could not have pardon'd it; whereto Coke 
the Queen's Attorney, ot Counſel with the Detendant, agreed; for it 1s 
meerly the Suit of the Party; but here the Suit of the Parity is an Appeal of 
Murder, and that wherein he is found guilty is not for the Party, but jor the 
Queen. Cro. E. 465. pl. 13. Hill. 38 Eliz. B. K. in Cate ot Penryn v. 
Corbet. | 
Cro. E. 478. 30. The Defendant in Appeal of Murder pleaded in Abatement of the 
pl. 12. Mich. Writ, that the Plaintiff had a Writ of Appeal pending againſt him, and 
Mo 43 pleaded in hæc Verba. But by the Opinion ot the Court he was com- 
the 8. C. and pell'd to plead over to the Felony; tor ſo are all che Precedents ot the 
the Defen- urt, and upon this Plea it was demurr'd in Law. Cro. E. 694. pl. 5. 
. was ad- Mich. 41 Eliz. B. R. Watts v. Brayns. | 
parted tobe 31. An Attainder at the King's Suit at Common Law did not bar an Ap- 
Z peal, if it was brought before the Attainder ; but if brought after the at- 
tainder it was otherwiſe. But now by the Star. H. 1. cap. 1. neither an 
Attainder nor Acquittal at the Suit of the King bars an Appeal for Murder, 
if Clergy be not had. Other Felonies remain at the Common Law. At 
this Day an Appeal ſuſpends the Proceedings for Murder at the Suit of the 
King, till the Appeal is determined. Jenk. 75. pl. 42: | 
32. The Relea/e of the Appellant after Judgment, being ſhewn to the 
Court, ſhall ſtay Execution till this Releaſe be conteſs'd or prov'd, or 
diſprov'd, and the Appellant ſhall be warn'd upon it by Seire Facias. 
Jenk. 137. pl. 82. | a FB ** * | 


- 
- I » 
„ * 
of — * 


A ppeal. T7. 


33. Ia an Appeal of Murder the Detendant pleaded a Conviction of Man- 3 Salk, 38. 

e at the Gaol-Delivery at the Old Baily, and that be was allow'd on accord 
his Clergy, but did not ſhew by what Authority the Court was held; and J. 

now it was moved to amend it, it being betore Iſſue joined or Demurrer. 

But the Court doubted, becaule the Appellant cannot amend, and ſo no 

Reaſon why the Appellee ſhould. In this Caſe, it he amends, he makes 


anew Rule; whereas in other Caſes the Amendments are all in Paper, * gut ſee 
and no Statute extends to Amendments “ in Appeal, and it is not war- (8) pl. 6. 
ranted by the Courſe of the Court. 4 Mod. 158. Mich. 4 W. & M. in Smith v. 
B. R. Hoile v. Pitt. Bowen. 


34. Convittion of Manſlaughter with Clergy had is a good Bar to an Comb. 410. 
Appeal antecedent, concurrent, or ſubſequent, and /o it is if Clergy * _ 
was not had by the Default of the Court; tor it has been adjudged, that he i N 


: . | N d 
the praying ot Clergy is having ot Clergy within the Statute ; For by — 


pray ing it thhe Priſoner has done all he could, and the Delay ot the the Reaſon 
Court ought not to prejudice him. 1 Salk. 63. Hill. 8 W. z. B. R. in xhy Clergy 


Caſe of Armſtrong v. Liſle. | — ed 


Charge a 
Man with an Appeal; and ſaid it was argued in the Caſe of Goring v. Deering, but that it is fit to 
be argued again. And ar another Day he ſaid, that the Court ought to allow the Priſoner his Clergy, 
and the Statute 3 H. 4 1. requires a Determination Skin 670. S. C. ſays, that Holt Ch. J. inclin- 
ed ſtrongly that the Court ought not to refuſe to allow Clergy to one convicted of Manſlaughter, but 
in regard of ſeme Reſolutiors contra it was fit to be argued; that he had argued it both ways, but 
never was ſatisfied in his Judgment with the Reſolutions given that they may reſpite Clergy ; for by 
this Means they put it in the. Power of the Judges to hang a Man. — 12 Mod. 157. S. C. and per 
Holt Ch. J. neither an Acquittal nor an Attainder upon an Indictment ſhall be a Bar to an Appeal, as 
it was at Common Law, but only the having Clergy, which has been extended ſo far, that if a Man 
prays his Clergy, and the Curt does not pive it him, he having done what lies in bis Power, the Delay of 
the Court ſhall not prejudice him; Now in this Caſe there is no Prayer made to have his Clergy ; but 
how. comes that to paſs? Why? the Party was never asked; and if the Curt will not proceed to Judgment, 
and call him down to Judgment, he has no Opportunity to ask his Clergy, and therefore he thought it a 
good Plea in Bar, of which Opinion were the other 3 Juſtices, and ſo the Appellee was diſcharged, 


335. The Defendant in Appeal of Murder pleaded in Abatement, that 
the Vill in which he was commorant was Shauford, abſque hoc that it was 
Salford; It was objected, that this Plea was not to be received without 
an Affidavit fence the Att Far Amendment of the Law, it being a dilatory 
Plea, and the Courr at firſt inclined accordingly, criminal Cafes nor be- 
ing excepted out of the Act, (the Exception of Appeals in the Act rela- 
ting only to the preceding Clauſe ;) but after wards the Court thought it 
might be read without an Afﬀidavir, becauſe tho' this Plea be for the 
moſt Part dilatory, yet in this Caſe it is not, becauſe the Appellee muſt 

lead over, and Iſſue be joined on that as well as upon Not Guilty, and 
boch may be tried at the ſame time. 11 Mod. 217. pl. 5. Paſch. 8 Ann. 
B. R. Young v. Slaughtertord.. | 


* l 244 5 . 8 " * . . 
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(Y) Pleadings. Plea in Bar wav'd in what Caſes. 


1. X Ppeal of Death of the Husband' by the Feme, the Defendant ſaid, 
A that the Baron is alive &c. and the other e contra, by Which 
Day was given to bring in the Proofs, Who came, and there was Default 

in both their Proofs, by which the Detendant for the Danger pleaded 

Not Guilty; and hence it ſeems that the firft Iſſue found ſhall be per- 

emptory, and that he may wave it before Trial in Favour'ot Life. Br. 

Appeal, pl. 137. cites 43 Aſſ. 0606. 3 


7 H | 2. In 


- 


— 
6 


Appeal. 


2. In Appeal ot Murder the Detendant pleaded Not Guilty, and J 
ſue was joined thereupun. After wafds the Defendant waved it, and de- 
murred upon the Declaration. And the Court held clearly that ſo he 
might; For it the Declaration be not good, it is in vain to proceed to 
Trial ; 5 it was clearly held, that it is nor 1338 to the Defendant, 
for if it be adjudged againſt him it is only a Reſpondeas Oufter. Cro. E. 
196. pl. 13. Mich. 32 & 33 Eliz. B. R. Hume v. Ogle. 


— — 


(Y) Pleadings. Replication. 


wid. Brooke 1. I F in Appeal the Defendant pleads Not Guilty, Prift by his Body, and 
ITS TY tenders Battle, the Plaintiff ſays that he was talen with the Maincur, 


laintiſf Judgment / againſt Juch Matter he ſhall be received to wage Batik, ine 
by ſach Al. Mainour is not traverſable, per Hollty and Fairtax J. & non negatur. 


leg tion may Br, Traverſe, per &c. pl. 273. cites 22 E. 4. 19. 
reve 
Petendant from bis Law in Appeal of Robbery, [as this Caſe was, as appears in the Year-Book ] 


2. Appeal againſt J. and A. viz. againſt F. as Principal, and againſt 
A. as Acceſſory, and F. came and ſaid, that at ancther Time &c. he was 
arraigned of the ſame Felony and attainted, and ſhewed the Record in certain, 
Judgment if he ſhall be at another Time put to anſwer, and the Plaiu- 
tiff ſaid, that this Appeal is of another Thing than is compriſed within this 
Record, and fo to iſſue, and A. was not put to anſwer ; tor the Acceſſo- 
Ty ſhall nor be put to anſwer till the Principal be put to anſwer, and 
the Principal ſhall not be compelled to anſwer twice to one and the ſame 
Felony ; tor Life ſhall not be twice in Jeopardy for one and the ſame 
Felony, and if the Principal be found Guilty here, this is not perempto- 
ry to the ned. bur it ſhall be inquired whether he be Guilty or 


not. Br. Appeal, pl. 89. cites 9 H. J. 19. 


4 
f 


(Z) Diſcontinuance or Nonſuit &c. The Effect 
Wa thereof. 7 Hu 


Appeal of k. ] N Appeal of Maybem the Plaintiff was wonficireat; and rook another 
12 Appeal, in which he altered in the Principals and Acceſſories, 
len, and it was awarded that he ſhall take nothing by his Writ, but Ca- 
is perempto- piatur. Br. Peremptory, pl. 85. cites 40 Af. . 


, Contra 2 | | 
ir ſeems of Nonſuit before Appearance. Br. Appeal, pl. 138. cites 43 Af. 29.——If Plaintiff in Ap- 
| of Maihem is Non ſuit after Appearance it is peremptory, for the Writ ſavs Felopice, Maihemacit, 
and therefore the Nonſuit is peremptory. Co. Litt 139, a. But after Nonſuit in Treſpaſs of Battery 
Appeal of Maibem lies of it, but he ſhall nor have Treſpaſs 4 Nonſuit in Appeal of Maihem of the ſame 
Battery; Note a Diverſity. Br. Appeal, pl. 138. cites 43 Aff. 39. AY hes LN 


##* 4 


Nonſuit in , 2. Two are indifed of the Death of the Husband, the Feme brought 
Appeal after Appeal againſt the one, who is acquitted by | Nonſuit after Appearance or 
Appearance | a herwiſe 


— — 


Appeal. 


&herwiſe, the ſhall not have Appeal againſt the other, nor no other. 


- — 


Br. i, perempto- 


Appeal, pl. 139. cites 47 Aff. 7. ry, and ſhall 
- . not have 
other Appeal; Per Hull. Br. Appeal, pl. 28 cites 9 H. 4. r. 2.—— Br. Peremptory, pl. 80. cites 


18 E. 3. and Fitzh Avowry 47. 2 Hawk. Pl. C. 193, 194. cap. 23. S. 129. ſays it ſeems to be cer- 
tain, that a Nonſuit on a Bill of Appeal, whether commenced in the Court of B. R. or before Juſti- 
ces of Gaol Delivery, or before the Sheriff and Coroners, or a Nonſuit after Declaration on a Writ 
of Appeal, is a Bar of all other Appeals of the ſame kind; becauſe no ſuch Bill or Declaration ſhall be 
received till the Appellant have firſt appeared in proper Perſon ; and it ſeems agreed by all the Books, 
that a Nonſuit after ſuch an Appearance is peremptory. Alſo it is holden generally in ſome Books, 
that a Nonſuit after Appearance is a peremptory Bar to the Appellant, withour adding that he muſt al- 
ſo have declared; from whence, and alſo mart the general Reaſon of the Thing, it may be reaſon- 
ably argued, that if ir any way appear on Record that the Appellant who was nonſuited in a former 
Appeal did actually appear and proſecute ſuch Appeal, as by praying of Proceſs on it &c. he ſhall be 
barr'd in any other Appeal of the fame Kind. But ir ſeems, that the bare taking out of a Writ of 
Appeal, and cauſing it to be delivered of Record to the Sheriff, and a Nonſuit upon it, is no Bar of a 
2d. Appeal, becauſe it does not appear of Record, but that it might be done by a Stranger; and not- 
withſt.ndivg ſome Books ſeem to hold generally, that any Nonſuit in Appeal is peremprory, yet it 
ſeems to be in a great Meaſure ſettled at this Day, that ſuch Nonſuit ought to be after Appearance in 
proper Perſon of Record. 


3. A Man was found guilty upon an Indictment for the Murder of 8. C. cited 
J. S. and immediately his Wite brought an Appeal, to which the De- welyng 1 
tendanr pleaded, that after the Death of her firſt Husband the had mar- CF Fare 


. 3 wo | aſe of Arm- 
ried another at E. but did not fhew his Name, which was à fore:zgn Plea. ſtrong v 


The Plaintiff replied, and ſo the Matter depended a Year, and more. Liſle, and 
The Priſoner and all the Proceedings were removed into B. R. by Cer. ſays * ſo 
tiorari, and the Court demanding ot him chat he could ſay Why Judg- p, 7 
ment ſhould not be given againſt him oy his former ConviEtion, he not amount 
pleaded all the Matter above, and that the Appeal was ſtill depending; to the leaſt 
but it being brought in another County than where the Indictment was Authority, 


laid, and there being »o Continuances ot the Appeal enter'd after the ſaid -- Sar 
foreign Plea pleaded, which was more than a Near paſt, and fo the Record it is left 
certified, the Quettion was, What fhould be none? And alterwards with a Que 
the *Feme was Nenſnried, and fo the Court gave judgment upon the In- m_ - — 
dietment that the Deſendant be hanged. B. 296. pl. 20. Mich. 12 & 137.,ination 
Eliz. Stanley's Caſe. | ſaving thar 
* L | 0 es 3 | the Man 
was hanged ; That the Court gave no Opinion concerning the Sufficiency of the Plea, nor does it ap- 
pear how the Plaintiff became Nonſuit, for there was not any Opportunity for it, therefore it was ir- 
regular; for the Plea was. diſcontinued by the Certioravi ; for all Removals of Caaſes upon Certioraries 
determine the Plea, therefore that Caſe is no 8 bur, only an Hiſtory of u hat was done, for 
the Man was well condemned and executed upon the Conviction, and thoſe Scruples then made were 
very unneceſſary. 

4. In Appeal of Murder, the Deſendant pleaded that another Time be Cro E,q64. 
was acquitted of the Murder, but found Gilly of Manflaughter 5 and now 18 fi L 

. "0-5. 7 iS zige in Ae ont be N iz. B. 
the great Queſtion was, Whether the Plaintitt in Appeal might be Non- 1 Penryn 
ſuited And adjudged that he might not; and this by Reaſon of the v. Corbet, 

recedenrs alleged by the Clerk of the Crown. Mo. 407. pl. 546. Tin. S. C. the 
3 Eliz Perin v. Corbet Reaſon wh 
31 n . 3 Geo 45:3 $4340) the Plainti 
would have been nonſuited was, becauſe the Defendant had cormpoutided with Lim, and the Court doubred 
if it might be allowed, it being after a general erdict, altho' it were, in another T- „and that ir 
wis then prayed that a Retraxit might entered thereof, and chereot the Court likewiſe doubred 
| it might be; but they would adviſe. = ni Umm 


. 


* 


un 24: a oe tor 55 i vb = 094 Per ae 1 Sp + 110,05 197263 7 
5. An Infant brought an Appeel of Murder. by bis Guard. a1; at the 8. C. cited 

Day in Court it was pray d that the Guardian be not demanded becauſe he 3 A. 2 
# Jeb, dd this the Court would give x or 2 Days furcher for his Ap- pagy,%, 
peatance ; but per Cur. this cannot be in Appeal; for the Court cannot W. z. in 
make Laws, atid thereupon the PlaintiiF being demanded, and nor ap- Caſe of 
—— 7 pearing Stout . 


5 


1 
it & 


580 aue | Appeal. 


4 : * 


Þo O_o —_— — N —— a — 
Towle» — peating, [the Defendant was diſcharged.] Lat. 173. Hill. 2 Car, 
8. . cited Anon. ; — | 


by Holt (Ch. 
J. but miſprinted (as 178) in S. C. Ld. Raym. Rep. 556. 


2 R. 3. % 6. Where an Appeal is brought againſt 2, and one of them has a Char. 
* yy * ter of Pardon, and he ſues a Sci. Fa. againſt the Appellant who 1s ſummon- 
cires? *" ed and makes Default, which is recorded, this ſhall diſcharge him that 


J — has the Pardon, but not the other. Jeok. 165. pl. 18. 


In an Appeal 
of Murder, the Defendant is outlawed and has a Charter of Pardon, the Appellee ſhall have a Hire 


Facias againſt the Appellant without ſhewing any Releaſe, for the Appellant ſhall not have Execution 
if he does not pray it in Perſon; by Attorney will not ſerve; upon this Scire Facias the Avvellant 
being ſummoned makes Default, which Default is recorded, the Appellee ſhall have his Pardon aj. 
lowed, and ſhall be diſcharged, and the Appellant cannot pray Execution at another Time; by the 
Judges of both Benches Jenk. 165. pl. 18. cites 2 R. 3. 38. 


7. The Wife brought an Appeal of Murder of her Husband againſt 
the Earl of S. and others, and it was agreed in this Caſe, that a a¹ 
of the Appellant after Appearance in proper Perſon, is peremptory, but not 
o before Appearance in proper Perſon ; But Kelynge Serjeant imiſted, 
that there was no Difference, becauſe the Appearance of the Appcilanc 
is never enter'd on Record, for he ought always to be ready in propria 
Perſona, and is demandable every Day, and ſhall be nonſuited upon 
Non-appearance, and therefore pray'd that the Lady Grey miglit be de- 
manded, but the Court, by reaſon ol the peremptorineſs thereof, would 
adviſe, Sid. 32. pl. 11. Hill. 13 & 14 Car. 2, B. R. Lady Grey v. Ld. 
Southeske & al. 

2 Hawk. Pl. 8. An Appeal before Appearance was diſcontinued, and the next Term 
8 W the Defendant being in Court pray'd to be diſcharged, the Appeal being 
ſays he can. diſcontinued; but the Curt gave a Day to bring in the Roll, when it was 
not find it pray'd that they might proceed againſt him i» Cu/ftod. Mareſchall: by Bull, 
any where which was allow'd, and the N was arraign'd ; and the Court or- 
ede der'd a Roll to be made, and a Copy ct it to be deli we'd, and gave the 
continuance Defendant Day to plead. Skin. 634. pl. 3. Hill. 5 W. 3. B. R. Rey- 
of one Ap- nolds v. Kening. | 2 

| was a | 

r of another; but ſuppoſing the Law to be ſo, yet ſurely it is to be of ſuch a Diſcontinuance only as 
happens after the Appearance of the Appellant. 


12 Mod. 20. 9. If the Plaintiff be nor preſent, he may be demanded and nonſuited; 

. A but ſuch Nonſuit is not peremptory, becauſe before Appearance. 1 Salk. 
SC 64. Paſch. 4 Ann. B. R. Loder's Caſe. „ | 

10. An Appeal was brought by the Wife for the Murder of her Huſ- 

band, and upon a Demurrer, Exception was that there was a Diſconti- 

nuance; for in the Exigent the Words De morte viri ſui unde eum appellat 

were omitted, and Herefore it did not appear that this Exigent was ſued 

out in this Action. It was anſwer'd, that this was an Exigent ſued out 

between the fame Parties that the Capias was, and that there is no Va- 

riance between the Capias and the Exigent, tho? there is ſomething more 

contain'd in the Capias than what is in the Exigent; and. upon Prayer 

of Oyer of meſne Proceſs in this Action, this Exigent was recited, and 

thereby admitted to be the Exigent in this Suit. It was argued that this 

Diſcontinuance, if it was one, was aided by Appearance; and that rhe Dit- 

ference taken, that Appearance and Pleading-over does aid a Diſconti- 

nuance, but nor Appearance and Demurrer, was not Law. Adjornatur. - 


Bt | 85 11. If 


11. If Appeal be brought againſt diverſe, a Retraxit as to one is no Bar If the Ap- 
for the others. Hale's Pl. C. 190. llant be 

N : 5 6 | rr'd by a 
Retraxit as to one, yet he may continue his Suit againſt the reſt, becauſe he is to have a ſeveral — 
tion againſt every one of them; yet in an Appeal againſt divers, whether they plead the ſame or ſeveral 
Iſſues, it has been adjudged that a Nonſuit r one, at the Trial of any one of the Iſſues, is a Non- 
ſuir to all; of which this ſeems to be the beſt Reaſon, that ſuch a Nonſuit operates in Nature as a Re- 
leaſe of the Whole; but whether the Diſcontinuance of an Appeal, as to one Appellee, ſhall have the 
like Conſtruction as to all, may deſerve to be conſider d. 2 Hawk. Pl. C. 196. cap. 23. 8. 134. 


(A. a) In what Caſes an Attorney may be made. 


I. Ppeal by a Feme, groliy enſeint, of the Death of her Husband, and Br. Attor- 


the Defendant was attainted at the Suit of the Feme, and the Ap- ney. 4 "i 
S 8. C.— 


pearance of the Feme recorded for all the Term; and yet by the beſt Opinion Jenk. 135 
the cannot pray the Fudgment and Execution by her Counſel, but in proper pl. 81. S G 
Perſon, by which one of the Fudges rid to her to Iſiington, to ſee whether & S. P. ac- 
| the was alive, and #if he would pray Execution, and the pray 'd it, by which cordingly. 
1 was given that he ſhould be hang'd; tor this Action ſhall be 
ved in proper Perſon, and likewiſe judgment thall be demanded in pro- 
per Perſon; and after the Judgment the Execution cannot be pray'd by 
Attorney, bur in Perſon ; and Appeal of Maihem 1hall be in Perſon, and 
fo ſee that al Appeals ſhall be in Ferſon, and nut by Attorney. Br. Appeal, 
pl. 112. cites 21 E. 4. 72. 13. 
2. 3 H. J. cap. 1. parag 19. Enacts, That the Appellant in any Appeal 
of Murder, or Death of a Man, where Battail, by the Courſe of the Common 
Law lies not, may make their Attornies, and appear in the ſame in the ſaid 
Appeals, after they are commenced, to the End of the Suit and Execution of 
the ſame. ; 
4 In an Appeal of Mai hem the Plaintiff appear'd by Attorney, and de- 
clared againſt the Detendant. The Defendant pray'd that the Plaintiff 
might be demanded; for that he could not appear by Attorney, and it 
the Plaintiff appear'd not, that he might be nonſuited; againſt which 
the Counſel ot the Plaintiff objected, that the Plaintiff in an Appeal of 
Maihem might appear by Attorney; tor that it might be that he was 
ſo wounded as he could not appear, and for Authority cited the Book in 
21 H. J. But it was anſwer'd, and reſolved per tot. Cur. That the 
Plaintiff could not appear by Attorney; tor the Detendant may demand 
Oyer of the Maihem &c. which ſhall be peremptory ro him, being a 
Trial of the Maihem, which is a Trial which the Law gives him; 
and albeit it may be hard and difficult in ſome particular Caſe, in reſpect 
of the Grievouſneſs of the Maihem, for the Plaintiff ro appear in Perſon ; 
as it was in 16 H. 5. where the Maihem was heinous, the Legs of the 
Plaintiff being broke over a Threſhold, yet that muſt not change the Law, 
nor take from the Detendanr his juſt Detence and Trial; tor ſo, upon the 
like Surmiſe, the Detendant might be barr'd thereof in all Caſes, And 
Wray Ch. J. ſaid that the Record of Caworth's Caſe had been ſeen, 
and that it was againſt the Report, and thereupon the Plaintiff was call'd, 
and by the Rule of the Court was nonſuit; and Ld, Coke ſays he was 
of Counſel in this Caſe, which he has the rather reported more at large, 
for that no Man thould. be deceived: by the faid Report, 21 H. 7. 2 lat. 
313. Cites Mich. 25 & 26 Eliz. B. R. Hudſon v. Marwood. ; 
4 In Appeal of Murder brought by the Widow againſt the Defendant, sin. 48. pl. 
another who did not appear, upon the Return of the Writ the Ap- 1.8. C ac- 


pellee appear d, and it was moved to . * Appellant to * a 
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proved that DF Actordey, and a Warrant of Attorney, under her Hand and Seal Was 
Appellant produced, and acknowledged by her in.Perion , (tor otherwiſe ic mu) 


in Murder have been proved by Witneſſes) and the. was admitted accordingly, and 


_ 12 the Wartant filed. 2 Jo. 210. Trin. 34 Car. 2. B. K. Warten v. 
and ſo ſhe Verdon. | 

was; but | 

her Aztorney appearing for her, it was held ſufficient, the Appeal being brought by a Woman, 12 
Mod. 65. Mich. 6 W. & M. Sutton v. Sparrow, 


. 


1 Salk. 62. 5. L. being indicted of Murder was convitted of Manſlaughter, and 
d. C and per pray d his Clergy by a Friend, nut being in Court himſelf ; and alter at the 
= il — ſame Afliſes a Appeal was lodg'd by the Brother and Heir ot the Party 
eee. 4 ſlain, and the Conviction and Appeal were removed by Certiorari, and the 
in Perſn, Party by Habeas Corpus; and at the Return of the Certiorari it was 
but maybe moved by the Appellant that he might file a Letter 4 Attorney, in which 
7 Caſe the Court would not make any Rule, but ſaid that they might file 
le 5 wb + it at their Peril; yet inſinuated that they could not file a Letter of At- 
2 of torney by the Stat. ot Hen. 7 till after Appearance; and they admitted 
Battail lies; hs that in Maihem they could not make an Attorney; and the Court 
Gil 23 ſaid that it he filed a Letter ot Attorney, and the Law required an Ap— 
EEE arance in Perſon, the Appeal would be diſcontinued. Skin. 670. pl. 9. 


Perſon, and Mich. 8 W. 3. B. R. Armitrong v. Liſle. 

proſecute in : act 

Perſon alſo But where there is no Wager of Battail it may be proſecuted by Attorney, for which there 
mult be a Special Warrant of Attorney filed; and if the laintiff appears by Attorney, where he ought 
not &c. this is a Diſcontinuance. Comb 411. S. C. The Court doubted whet1er he might be ad- 
mitted to appear &c. by Attorney, becauſe it mult appear to them that the Indictment was for the ſame 


Offence, where Battail lies not by the Stat. H. 7. 


6. The Appellee after his Acquittal may ſue for the Damages by At- 
torney. 2 Hawk. Pl. C 203, cap. 23. S. 149. | 


(B. a) Pledges or Bail. In what Caſes they may or 
mult be found. | 


1. HE Defendant was not let to Bail in Appeal of Mai hem, no more 

than in Appeal of Murder or Robbery, becauſe the Maihem was 
heinous ; tor the Thighs were broke upon a Threihold. Br. Appeal, pl. 
86. cites 6 H. 7. 1. 


2 Show. 2. In an Appeal of Felony againſt the Defendant then in Gaol in the 
159. pl. 144. County where the Appeal was brought, the Plaintiff declared, and the 
8 Appellee imparl'd afterwards was baiPd. Afterwards the Record 


S. C. It was Was removed by Certiorari into B. R. where the Parties appear d in Perſon, 
urged that and upon Oyer of the Record of rg the Defendant imparld to another 
Pledges Day, and then demurr d to the Bill of Appeal, becauſe the Plaintiff non 
—_— . invenit plegios ad Proſequendum Appel lum, and pleaded over to the Felony 
Fime before Not guilty. The Appellant join'd in Demurrer, and reſolved that 
Judgment; Pledges might be found at any Time before Fudgment, and thereupon the 
and held Plaintiff found Pledges, and Iſſue was taken upon Not guilty. 2 Jo. 


that in 154. Paſch. 33 Car. 2. B. R. Blenkarne v. Osborn. 
ought to be found before any Anſwer by the Appelle. "uh © TH 


3. Ar- 


th. 


— 


— ; 4 
Appeal. 583 
3. Appellee of Murder pray'd to be admitted to Bail, which the 
Court faid they could do on Iſſue join d, Demurrer, or Curia adviſare vult, 
if he could find 4 ſufficient Bail who would be bound Body for Body; but 
thoſe he offered not being „ of, he was remanded to the Mar- 
ſhalſea. 11 Mod. 216. 217. Paſch. 8 Ann. Smith v. Bowen. 


* — 


„ 


— — Ns IE 


(C. a) Verdict. What the Jury muſt or may find. 


pleaded Not guilty, and tound Not guilty ; and per Cur. be- e 5g 
cauſe the Defendant was indlicted before the Coroner, therefore they ought 10 been in- 


find who kill the Man. Br. Appeal, pl. 42. cites 14 H. J. 2. dicted be- = 


: be | 
riff or Juſtices" of the Peace. Br. Appeal, pl. 42. cites 14 17 2. __ q 


I. A fe of Murder of the Death of his Brother. The Defendant : | 
Contra if ; 
| 


2, Where the Jury acquit the Defendant upon Indif?7ment before the But upon 
Coroner, they ought to find who kill d the Man, and there they may 1a 1 
that the ſame Letendanc killed him Se Detendendo. Br. Appeal, pl. 8 
122. cites 37 H. 8. 1 . 


1 thces to 
ſay Not guilty only, without more. Ibid. 


3. Appeal of Murder; the Defendant pleaded Not guilty, and being 4 Rep. 45. 


arraign'd by a ſubſtantial Jury of Middleſex, the Evidence was pregnant b. S. C. but 


that he «as guiliy of Manſlaughter, but for the Murder was doubtſul; Abe . 


the jury frund he was not guilty of Murder, and being demanded if he was Hale's Hiſt. 
guilty of Manſlanghter, they anſwer'd they had nqhing to do to enquire F. C 449. 


it; And upon this the Court being in Doubt ſent Fenner J. to C. B. 45%: cap. 36. 


to know their Opinion, who conceived, that by the Law the Jury are & f n 


not compellable to enquire of the Manſlaughter, and thereupon they accordingly 
gave their Verdict as betore, and the Priſoner was diſcharged. Cro. E. Soo the E- 
1 1 tor In a 
276. pl. 5. Paſch. 34 Eliz. Wroth v. Wiggs. — 42 
« Or rather taken for granted, “] and ſays that tho* upon an Indictment of Murder, if the Party ap- 
rs to be Guilty of Manſlaughter the Jury ought not to acquit him Generally, but find him 
Guilty of Marſſaughter ; yet in an Appeal of Murder, tho they may, if they pleaſe, find him Guilty 
of Manſlaughter, if the Fact be ſuch, yet they may find Generally that he is Not Guilty, becauſe it 
is the Suit of the Party, and he ſhould lay his Caſe according to the Truth. And with this agrees 
Hill. 28 Fliz B. R. Penryn and Corber's Caſe, and Blount's Caſe ; bur ſays it was held Paſch 2 Car. 
1. in Baſlagt's Caſe, that they may not in ſuch Caſe find a General Verdict of Not Guilty, but muſt 
find him Guilty of Manſlaughter, becauſe included in Murder as well in Caſe of an Appeal as in Caſe 
of an Indictment And ſo it ſeems the Law is. oy 


* * 
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(D. a) judgment oſ Damages, in what Caſes by the 
+ Statute of Weſtminſter 2. cap. 12. 


1. Weſtm. 2. 13 E. F Oraſinuch as many through Malice intending to grieve E 
1. cap. 12 others, do procure falſe Appeals to be made of Hmi- LY 

cides and other Felonies, Appellers having nothing to ſatisfy the King for 4 

their falſe Appeal, nor to the Parties appealed for their Damages, 


2. Damages 


' ſon is becauſe he is indicted. 


— K — — end — — 


— « — —-— 


1 .- H nages in Appeal of F elony are always on the Part of the Defcn- 
Wordsbere: our, to be recover'd by him upon his Acquittal, and ſuch Recovery 
of. it ap, 45 gives to him by the Common Lau, as appears Mich. 45 E. 3. 20. and by 


areth, that ; r ; 
:/ore thi the Recital ot this Statute of W. 2. cap. 12. tor Common Law and 


Seatute the Common Reaſon wills, that when one has ſuſtain'd a Trial whereby his 
Dejendant Lands, Goods, Life, and good Fame, have been in Jeopardy unde. 


RP ſervedly, or without other Foundation than the malitious Acculation 


ſrould recover Ot another, and he is found Verus & Fidelis Homo, and duly ac- 
his Damages, quitted of that whereof he is appeal'd, he ſhould have Amends againſt 


* 5 his talſe Accuſer; and if his Accuſer be not ſufficient, then againit ſuch 
ſtood -ry = as procured or abetted the Proſecution ; Bur becauſe the Damages to be 


it of Cen- recover'd againtt the Procurers or Abetters were to be recover d by Origi- 
ſpiracy, inal Writ, viz. of Conſpiracy and not otherwiſe, which was not io ſpeedy 
wherein he Redreſs as the great Malice or Badneſs ot the Oitence required, this 
ſhould reco- Seat | > 
my, ute was made to make it more ſpeedy. St. P. C. 167. b. cap. 11. 
for Sati | | | 
tion in Regard of the Infamy, Impriſonment, and Vexation done to him, and further that the Pa ties 
convitted ſhould be fined to the ing, and impriſoned, which Ld. Coke ſays he had read to have began in 
this Sort hetore the Reton of H. 1. bey which plotted or compaſſed the Death of a Man under Pretext of Law 

bringing of 9 or t Ind ictmentꝭ again ſt the Innocent ot F elony, who being 

uly acquirted, both the Appellant and his Abettors were to ſuffer Death. But King H. 1. by Authority 
of Parliament did mitigate the Severity of this ancient Law {let Men ſhould be deterr'd and afraid to 
accuſe) and did ordain that if the Delinquents were convicted at the Suit of the Party, they ſyculd make 
Satisfaction, and be fined and impriſon'd; But if they were convicted by Judgment at the Suit of the 
King, (whom they preter ded to intitle to the Forfeiture) then ſheuld loſe the Freedom of the Law; they 
ſhould be ſo infamous as never to be any Witneſs, or to be of any jury; that they ſhouid never 
come in or near the King's Court, but make their Attornies, that they, their Wives, and their Children 
ſhould be caſt out of their Houſes, and their Houſes . their Trees eradicated and ſubverted, their 
Meadows plug bed up and waſted, every Thing to be deſtroyed which nouriſhed or comforted them 
in Reſpect of the Villainy and Shame gone to the Delinquent, all againſt Nature and Order, for that 
the Delinquent fought Blood of the I:nocent under Pretext and Colour of Law; and this in 
latter Books is called, a Villainous Judgment; all which in Caſe of Conſpiracy, remain a conltant 
Law to this Day. But this Act doth give the Party a ſpeedier Remedy for his Satisfaction than he had 
before, as hereafter ſhall appear. 2 Inft. 384. 


A 
2 


* Br. Da- 3. By the Words (thro Malice) it the Defendant be to recover Da- 


— — mages, it muſt be tor that the Appeal is tounded more on Malice than 
8 C. — 5 p. good Matter, and theretore if the Detendant was zndicted of rhe Felony, 


accordingly. whereot the Appeal is ſued before the Suit of the Appeal, tho the Deten-= 
8. F. ac- dant be after acquitred thereot, yet he ihall never recover Damages; 
— Yo for it ſhall be intended that the Indictment and not Malice induced him 
have Con- to bring the Appeal. St. P. C. 168. b. (B) cites Firzh, Corone 198. * 


ſpiracy, and 22 All. [39] and Mich. 40 E. 3. 28. 15 
in ſuch Caſe | 
the Jury ſhall not inquire of the Abettors. Br. Appeal 4. cites 1 H. 6. 1. 2 ſays it was granted there 
r Cur, Arg ———s. P. Br. Appeal, 3 147. Cites 34 H. 6 by Bi "ng and tot. Cur, and ſays the Rea- 
S. P. but where he is indicted as Principal, and appealed as Acceſſory, 
er e contra, there the Defendant ſhall have Damages. Contra chere the Indictment and Appeal agree; for 
Indictment is ſufficient Cauſe to bring the Appeal; quod nora, Br. Appeal, pl. 6. cites 40 E. 3. 42, — 
S. P. ibid. pl. 73. cites 40 Aſſ. 18. where the Indict ment is before the Appeal, but contra if after the Ap- 

41.—8. P. ibid. pl. 58. cites 22 Af. 39. 2 Inſt, 380. 8. P. that it ſhall not be underſtood 
2 be commenced per Malitiam, becauſe the Plaintiff had a Foundation to build upon, viz. an Indict- 
ment by the Oath of 12 or more men, ſo as it ſhall be preſumed that the Plaintiff was moved to his 
Appeal by the Indictment, & non per Malitiam ; for in thoſe Days (as yet it ought to be) ludictments 
tabs in the Abſence of the Party were form'd upon plain and direct Proof, and not upon Probabili- 
tics or Inferences. But if the Indiftment be inſufficient, then it is in Judgment of Law as no Indict nent, 
and then the Appeal may notwithſtanding be commenced per Malitiam, & fic in ſimilibus, or if it be 
4 good Indifiment, and found after the Appeal commenced, yet may the Appeal be commenced per 
Malitiam. 

Soon after the making of this Statute, the Wie and ber 2d Hushand brought an Appeal for the Death of 
ber former Hushand, whereas it would not lie by Reaſon of her Marriage, fo that the bringing the Ap- 
peal was rather-Folly than Falſity, and therefore Ex Gratia Curia ſhe was ordered to Priſon for 15 

ys, and then to make a Fine to the King. 2 Inſt. 534. cites Mich. 34 E. 1. 


by 4 Contra 


* 


785 
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4. Contra it he be not indifed till after the Appeal commenced, or it In Appeal 
„ 4 ” "= - ” _— 
there be ſuch Variance between the Appeal and Inaitiment that the Ac- the Deten- 


FOG * $2 : 1 . dant 15 ac- 
guittal of him on the one is not an Acquittal of him upon the other, As quitted, and 


jr he be indicted as Principal and appealed as Acceſſory, or e contra. pray d that 
But it the Variance be not in a Matter of Subſtance it is otherwiſe, St. it be in- 
P. C. 168. b. (B) cites Mich. 14 H. 7. 2. For ſuch Variance ſhall nor 12 of the 
prejudice fo far, but that the Acquittal upon the one ſhall be an Acquit- pn 


and he was 
tal alſo upon the other, indifted of the 


a ſame Felony 
before the Appeal, but there was a Variance bet<veen the Indictment and the Appeal, and yet becauſe he was 


ind icted, and therefore it appeared that the Appeal was not ſued for Malice, it was not inquired ; for 
alas yi cannot recover Damages, Br. Appeal, pl. 43. cites 14 H. 7. 8g. ———Br. Damages, pl. 80. 
Cites S. C. 


. Appeal of Robbery, the Defendant was acquitted, and ſaid that If the Ap- 
' the Plaintiff is not ſufficient to render Damages, and prayed that it be in- beal be 
quired of the Abettors. Row ſaid this ought not to be, and thewed a ſounded upon 


Paper by which the Detendant was indicted of the fame Felony. But 1 Wo 


becauſe it was only Paper, and did not contain what Day and Year, the Defen- 
the Indictment was taken, nor before whom &c. therefore the Fury was dant is ac- 


charged to inquire what Damages the Defendant had, and then whether quimed, it 


thi Plaintiff be ſufficient to render them, and , not, then to inquire who — 4 


were the Abettors; quod nota, Br. Appeal, pl. 1. cites 26 H. 8. 3. 4. the Abetters; 


for the In- 
dictment is ſufficient Ciuſe to ſue the Appeal. And e contra upon inſufficient Inditment, Br. Ap- 
peal, pl. 108. cites 20 E. 4.6. 


6. If the Heir abets his Mother to bring the Appeal, he is out of the The Heir or 
Danger ot this Statute rho? within the Words ot it. Per Mountague Ch. . Near of 


J. Fl. C. 8s. b. Hill. 6&7 E. 6. | . 


| Plaiariff in 

the Appeal, Et fic adjudicatur quod Pater, Mater, Frater &c. non ſunt in Caſu hujus Statuti ratione 
Propinquitatis Sarguinis, & ad eos pertinet prædictam Moxrem ulciſci, Yoplaud's Caſe, and cannor 
be ſaid to be Per Malitiam. 2 Inſt. —-384. 2 Hawk. PI. C. 199 cap 23. S. 138. ſays that ſome ſeem to 
have gone ſo far as to hold, that the Heir who abets his Mother in bringing an Appeal for the Death 
of his Father, can be in no Caſe within rhe Srarute by R-aſon of ſuch Abetment; becauſe Nature and 
Duty oblige him in ſuch a Caſe to abet his Mother. But this Reaſoning, ſtrictly examined, ſeems to 
prove no more than this, That in ſuch a Caſe the Heir ſhail Prima Facie be intended to have abetted 
the Apellant rather out of Duty than Malice, and that therefore he ſhall not be taken to be within the 
Purview of the Stature, without very ftrong Evidence of his Malice. But ſurely ir cannot be denied 
that in ſome Caſes it may be notorious, that an Heir abets ſuch an Appeal, not out of Duty but Ma- 
lice ; as where he himſelf, without the leaſt probable Ground of Suſpicion, is the firlt Promoter of the 
Proſecution ; or where he cauſes it to be carried on by violent or unfair Methods, not for the Sake of 
Juſtice but Oppreſſion, in which Caſe it ſeems harſh to ſay, That he is not as well within the Mean- 
ing as Letter of the Statute. 


| 7 Note that tho” by the Letter this Word (Malice) is referr'd only 2 Inſt. 384. 


zo the Abetters and Procurers, yet the Books before cited underſtand it to 2 2 
extend as well to the Appellant as to them. St. P. C. 168. b. (C) „fel only to 
ira. a the Pro- 


eurors and A bettors, by the expreſs Words of this Ack. In the ſeveral Places of this Statute the 
Malice is exprefily referr'd to the Procurors and Abettors only, and in no Part to the Appellant. Some 
bold, That wherever an Appellee is acquitted of an Appeal of Felony, he ſhall recover Damages by 
this Srarute againſt the Appellant, except only where he hath been indidted of the ſame Felony before. 
And it muſt be confeſſed that in the Reports ard Entries relating to this Matter, Damages ſeem gene- 
rally of Courſe to have been awarded againſt the Appellant on the Acquittal of the Appellee in all 
other Cafes, without any finding that the Appeal was malicious. Yet others hold, That the Appel- 
Jant'is no more within the Intent of the Statute than his Abettors, unleſs his Appeal were grounded on 
Malice: Abd if it be confider'd that where the Appellant is to render Damages by this Stature, be is 
al ſo by the expreſs Words of it to have 4 Year's Impriſonment, and to be grievouſly ranſomed to the King, 
\urely it canvor be imagined that the Makers of the Staru.c intended in any Ciſe to expoſe him to ſo 
ſevere a Pnniſhment for a legal Proſecution, which he has reaſonable Evidence to induce him to com- 
mence, tho" it may not be ſufficient ro induce a Jury to convict the Defendent. Neither do I ſee any 
Reafon why the bringing an Appeal agaioft one, who before huth been indicted, by a ſuſſicient Indict- 

ment of the very fame Crime, which is agreed not 4 be within the Meaning of the Statute, ſhould * 
| a . | 


— — — — 


—— 
— 


— 
3 


2 — SY TT „43 


* — ens... 


2 —ů—— ————— rs 2 IT 
1 


80 b 


the only Excepied Coſe; eſpecially conſidering that any other Caſe, wherein the Appellant plainly as. 


— — 


-pears to proceed on a probable Ground of Suſpicton, is within the Keaton given in many books tor the 


Favours ſhe wn to the Appellant, where the Appellee has been inaicted be fore, which 1s this, that tie 
er Court ther ir war vice 
merely ſcunced en Malice. Ard this is a fo one of the K eaſons given in the Books, why the Appellagt is 
not to renger Damages by the Intent of the Statute, where the Appellee in Appeal of Murder is fou-g 
guilty of Homicide, ſe Defendendo only And as to the general Exprcfſio-s of the Books abovem-n. 
tion'd, in which Damages ſeem of Courſe to be awarded againſt the Appellant, wi hout any Inguiry 
whether his Appeal were malicious or not, it may be anjwer'd, That the Books ſpeak as generally in 
Relation to the Recovery of the Damages againſt the Abetrors ; and yet ir ſeems plain from the wii: 
Purport of the Statute, that they are not within the Purview of it, unleſs their Abetment were founded 


on Malice. 2 Hawk. Pl. C. 198. cap. 23. S. 138. | 


It is ordain'd that when any leing appealed of Felony ſurmiſed upon him, 
doth acquit himſelf in the King's Court in due Manner, either at the Hit 
of the Appellor, or of our Lord the King, the uſt ices before whom the Af 
peal ſhall be heard and determined, ſball puniſh the Appellor by a Year's Iiu- 

riſonment. | 

720 the Appellors ſhall nevertheleſs reflore to the Parties appealed their 
Damage, according to the Diſcretion of the Fuſtices, having Reſpeti ty the 
Imprijonment or Arreſtment that the Party appealed hath ſuſi ained tyReaſun if 
ſuch Appeals, and to the Infamy that they have incurr'd by the Ipriſounent 

Fe; or otherwiſe, and ſhall nevertheleſs make a grievous Fine unto the King. 
2 Inſt 384 9. This Word (Felony) is not only intended ot ſuch Ottences as were 
b. F. accord- Felgnies at the Time ot making this Statute, but allo ot all other Gi. 
cue Word tences made Felonies ſince. St. P. C. 168. b. (D) cices Fitzh. Coroue 


(Humic ides 381. Hill. 12 E. 2. and 275. Hill. 22 E. z. 

and other Fe- Kt 

lonies.) Before this Statute Rape was not Felony, but is male Feluny by Stat. Weſtm. 2. cap. 34 ani 
yet if the Defendant in Appeal of Rape be acquirted, the Abettors ſhall be inquired if the Plaintift is 
not ſufficient to render Damages, which ſeems ſtrange, becauſe the Statute u hich ſavs ( procure fag 
« Appeals to be made of Homicides and other Felonies &c.”) ſeems to be interdced of Felonies then 
before, and not of Feſonies made by the ſame Statute [Weſtm. 2. _ 34] per Staundlord J. Pl. C. 
124. b. Trin. 2 Mar. but ſays it is taken as he has ſaid; but favs, that he had ror ſeen the like Con- 
ſtruction of the Words in any other Caſe, and eſpecially where it is penal. 2 Hawk Pl. C. 19. 
cap. 23. 8. 139. S. P. and ſays it has been adjudged. 


/ 


This Statute 10. The Words ( acquit himſelf in due Manner) may be underſtood as 
extends both well where the Detendant acquits himſelt by Battail as by the Country. 


3 St. P. C. 168. b. (E) cites Fitzh. Corone, 98. Paſch. 41 E. 3. but this 


to Acquittals Acquittal by Batrail is intended thus, viz. where the Appeilanc being 
in Law. Ac- in the Field confeſſes his Appeal falſe ; For this is a kind ot Vanquithing, 
22 and is not to be intended of his being &//ed in the Field ; tor there by 
cher b his Death the Damages are gone and loit for ever withouc Recovery. 

Verdict or by 11. There is an Acquittal in Law as well as an Acquittal in Fact; 
Battail, and, For if two are appeaFd, the one as Principal, and the other as Acceſſory, 
in that Caſe and the Principal is acquitted, the Acceilory thall recover his Damages 


ia K againſt the Appellant it che Inqueſt that tried che Principal were like- 


yields bimſetf Wiſe charged upon the Acceſſory, norwithitanding they give no Ver- 
creant, or dict as to the Acceſſory; For he ſhall have Writ of Conſpiracy by the 
panes Common Law ; For he put his Life in Jeopardy by a Meine. St. P. C. 


the 3 168. b (F) 169. a. cites Hill. 33. H. 6. 2. 
ment ſhall 12. But where the Principal is acquitted the Acceſſory not having ap- 


be that the peared, but Proceſs is pending againſt him, ic will be otherwile. St. P. 
Appellee C. 169. a. cites Firzh, Corone 222. 48 Ait. [bur that Plea cites 41 Ail. 


— lie uit, 24.] For in this Caſe he mult be expreisly acquitted by Verdict, or o- 


ſhall recover therwiſe he ſhall neither recover Damages by this Statute, nor thail 
his Dawages have Writ of Conſpiracy by the Common Law. | 

again k Peng, | l 5 a , 

Appellor, but if the Plaintiff had been lain, then no Juigment can be given againſt a dead Perſon. - 
Acquittals in Law, as if 2 be appealed of Felony, the one as Principal, and the other as Accefſ'y, 
and both of them plead Not Guilty &c. and the Jury does acquit the principal, in this Cafe by Law rhe 


Acceſſory is acquitted, and ſhall recover Damages by this At againſt the Appellant 8c. or may han- 
| his 
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his Writ of Conſpiracy at the Common Law. But if the Principal be acquitted by Verdict, Proceſs 
d. pending againſt the Hecelleiy, the Acceiiory ſhall not recover Damages within this Statute, becanſe no 
Jury can be retuencd ro aueſe them, 2 laſt. 385. | | 
If one be appealed as Acceſſory to two Principals, and one. of the Principals is acquitted, the Acceſſory 
ſhall recover ro Damages until the other Principal be acquitted. 2 Init, 385. D. 120. pl. 10. 
Mich. 2 & 3 P. & M. and 131. pl. 72. Paſch. 2 & 3 P. & M. Read v. Rochford & al. S. C. 2 
Hawk. PI C. 200. cap. 23. S. 140. S. P. and ſays it ſeems clear, becauſe it does not appear by 
2ny thing, but that he might be Acceſſory to the other.— 2 Hawk. Pl. C. 199, 200. cap, 23. S. 140. ſays, 
if 2 are appealed, the one as Principal and the other as Acceſſory, and the Jury being charged on the 
Acceſſory as well as the Principal, do acquit the Principal ; it ſeems to be agreed, that the Acceſſory 
ſhall recover Damages by the Intent of the Statute, Without any expreſs Verdict concerning him, be- 
cauſe he is impliedly acquitted by the Acquittal of the Principal; for it is impoſſible that there ſhould 
be an Acceſſory where there is no Principal. And this Reaſon ſeems to hold as ſtrongly for the Da- 
mages, where the Acceſſory does rot appear on the Trial or Acquittal of the Principal, becauſe in 
ſuch Caſe the Acquittal of the Principal is as much an Acquitral ot the Acceſſory as where he does 
appear; but it is holden by Sir Edw. Coke, that ſuch an Acceſſory ſhall not recover Damages, becauſe 
no Jury can be returned to #fleſs them; and Sir William Staundford ſeems to be of Opinion, that ſuch 
an Acceſſory ſhall not recover, unleſs he be expreſs|y acquitted by Verdict after the Acquittal of the 
Principal ; yet whether the juſtices themſelyes may not, in a Caſe of this Nature, if they think pro- 

r, aſſeſs the Damages without any Jury, or elſe aſſeſs them by an Inqueſt of Office, may deſerve to 
be conſidered; alſo it ſeems to be to little Purpoſe to require an Actual Acquittal of a Perſon, where 
it appears by the Acquittal of abother, that he could not be guilty, 


13. If the Defendant bars the Plaintiff of his Appeal, he ſhall not reco. In Appeal 
ver Damages unleſs it be ſuch Bar as acquits him of the Felony, for of Pcarh by 
the whole Streſs of the Statute is upon thoſe Words (acquit himſelf in g, bar ay 
due Manner ; ) And therefore it he pleads that ihe Appellant is a Baſtard, not ſhew 
or has an elder Brother, or Ne unques Accouple &c. or the like, and how Coſin, 
thereby bars the Plaintiff, yer he ſhall not recover Damages, for he zud there- 


may be atterwards indicted of the tame Felony and attainted, notwith- pf pr 


ſtanding by thoſe Pleas he is diſcharged as well againſt the King as a- but Dama- 
ainſt the Party. St. P. C. 169. a (4) For ſuch Pleas as do not try the ges were nor 

Ae Innocence as to the Felony, intitle him no more to Dama- Bete yy the 

ges than it he had pleaded in Abatement ſuch Plea as had abated the ye. , 


becauſe it 


Appeal, tor tho' ſuch Plea diſcharges the Appeal both againſt the King may be that 
and che Party, yet it does not diſcharge him ot the Felony, be Iball be 
14. Ho where the Plaintiff is barred by Demurrer in Law. St. P. C. thereof in- 


| 15 50 dicted and 
| 169. a. Cites Firzh. Corone 12. Mich. 21 H. 6. rp 


| : A the Suit of 
the King. Br. Appeal, pl. 68. cites 27 Afl. 25, — Fitzh. Corone, pl. 201. cites S8. C. & S. P. by 
Sbard. | 
If the Defendant pleads. that there is a nearer Heir, and Iſſue thereupon taken, and found for the De- 
ferdant, he is diſcharged of the Action, but is not acquitted of the Felony within the Purview of this 
Statute ; /o it is it the Defendant be diſcharged by Clergy, he is not acquitted within the Purview of 
this Statute 2 Inſt. 385 8 
If the Defendant ages Battle, and the Plaintiff demurs upon it, and it is adjudged againſt the Plain- 
ff the Defendant is diſcharged of the Appeal, but he is nor acquitted until he be acquitted of the 
Fact at the Suit of the King 2 Inſt. 385 2 Hawk. PI. C. 199. cap. 23. S. 140. ſays it ſeems to 
have been generally agreed, that no Acquittal is within the Intention of the Statute unleſs it be had 
on an Appeal, either at the Suit of the Party, or of the King after a Nonſuir of the Party, and be 
of ſuch a Nature as finally to Bar all other Proſecutions for rhe ſame Felony, whether at the Suir of 
the ſame or any other Party, and therefore it ſeems clear, that no Damages ſhall be recovered on the 
Abatement of an Appeal, nor on the bare Nonſuit of the Appellant, nor where the Appellant is barr'd 
either by a Demurrer, or by a Plea. ſhewing that he is not intitled to the Appeal, nor on any Acquit- 
ral on an inſufficient Original, becauſe in all theſe Caſes the Appellee is liable to another Proſecution 
for the ſume Felony. | | 


15. H where it is found by Verdict that the Defendant killed him /e de- In Appeal, 
fendendo, or by Miſadvemure ; For this is no Acquitral of the Felony, it 's found 


EONS | . k | Je 
becauie in ſuch Caſe the Detendant muſt purchaſe a Pardon. St. P. C. nee, * 


169. a. cites Fitzh. Conſpiracy 14. 22 Atl. [77.] ed a Man 

. RAG ſe dejendendo, 
It f all net be inquired of the Abettors, for he did the Act; Quod Nota; Contya where is acquitted that 
| be did net do the act; Note a Diverſity ; Per Hill J. Br Appeal, pl 59. cites 22 Al 79. This 
mall not be ſaid to be per Malitiam, becauſe he had + juſt Cauſe:; for (od quiliue ob tutelam Corpo- 
tis ſui fecerit, Jure id feciſſe videtur; & fic de ſimilibus. 2 Liſt. 384. 
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The Wife of G. brought an Appeal of Murder agair ſt F. and 5 of lis Siruants as Proixcipals, b; 57 
preſent aiding and abetting & to commit the Murder, aud S. appeared, aga'nit whom the Plaintiff celle 
with a Simul cum of his 5 Servants, and & pleaded Not Guilty, and Proc'ſs was contirued againſt tre c. 
5. and by Verdict it was found that S. killed C. in his own Defence, whereupon he «as acquitted, un 
had his Pardon of Grace; and it was reſolved by all the Judges of E gland, that ris Jcguittal of hig 
was, in Law, an Acquittal of the other 5 that were charged as Principal by being preſent, aiding and 
abetrirg, and S. could not upon this Statute recover Damages for the Cauſe before remembers] 2 
Inſt. 485. cites a MS. of Dier, Paſch. 15 Eliz. B. R. Cop eiton v Sto well. 2 Hawk Pl. C 19. 
cap. 23. S. 140. ſays, that if a Perſon appealed of Murder be found guiity of Homicide by Miſod ven- 
ture or Se defendendo, which will be a Bar of any other Proſecution for the ſame Killing, yer i hs 
be en reſolyed that he ſhall not recover Damages, not only becauſe it appears that the Appœal was ng: 
groundleſs, but alſo becauſe the Appellce is not totally acquitted 


— 


16. $ where the Defendant upon his Arraignment bet2kes himſelf 79 
his Clergy, and the Court takes an Inqueſt of Office to inquire if he be Gul! y 
or not, and they find him Nut Guilty, yet he mall not recover Dainages 
by this Acquitral. St. P. C. 169. a. cites Firzh, Corone 386. Paſch. 47 
E. 2. For by raking himſelf to his Clergy he rather conleties the Felo— 
ny by Implication than otherwiſe; but if he waved his Clergy, and pt 
himſelf upon the Inqueſt, and they had acquitted him, it would be other- 


wile. 
8 P. as to 17. So if the Defendant has the Plaintiff's Releaſe, and alſo the Kins's 


the King's Pardon, and waves them, and pleads Noi Guilty, and puts himſelf on the 


hits Country, and 1s acquitted, he ſhall recover Damages, and yet he has 


Principal done a Thing of Record whereby he confeſſes the Felony by Implica- 
dies before be tion; Quære; For it was a Pardon by Act ot Parliament, doubtleſs 


N. he could not wave it. St. P. C. 169. b. (A) cites Hill. 11 H. 4. 39. 
is 

W rit of Conſpiracy does not lie for the Acceſſory, becauſe for any thing yet done it ſtands ind ff rently 
whether the Conſpiracy was falſe or true. St. P. C. 173. a. cites Hill, 33 H. 6. 2. 2 Hawk. PI 
C. 200. cap. 23. S. 140. at the End, cites S. C. accordingly, becauſe ir does not appear but that lie 


might have been guilty. 


* Br. Ap- 18. By the Words (in due Manner) it is not a ſufficient Acquittal it 
pan pl. 39- it be erroneou/ly without due Proceſs. St. P. C. 169. b. (A) cites Paſch. * 
Cites 8. | TY Ty TRIER 
accordingly, 9 H. 5. 2. where the Detendant came Zy Zxigenr on which the Sheri!l 
for the Ori- had returned Cepi Corpus, whereas he ought to have returned Exigi feci, 

inal is good, and the Defendant appeared on the Exigent, and without taking Adv1n- 
cho e, tage of the Proceſs pleaded Not Guilty to the Appeal, and ſo found, and ycr 
meſne Pro- 7 ̃ 
ceſs or Re. he could not have Judgment to recover Damages tor the Reaſon above; 
turn are ill; but Staundford ſays Quære; for you will find the contrary in Fitzh. 

nod Nota. Corone 444. Paſch. 19 E. 3. 5. that Error in the Proceſs is not material 

Vhenſo- if none be in the Writ, Declaration, or Pleading, for the Appellee is ar- 
ever any is : . 5 * 

raigned upon the Original and not upon the Meſne Proceſs. 

Verdict, and i ; 
yet his Life was never in Jeopardy either by reaſon of the erroneous Proceſs or Original, or otherwiſe, 
tho' this be within the Letter of the Law, yet it is out of the Meaning, and therefore the Defendant 
in that Caſe ſhall recover no Damages. 2 Inft. 385, 386. 2 Hawk, Pl. C. 200. cap. 233: $ 141. 
ſays, it ſeems at this Day, that if a Defendant appearing upon erroneous Proceſs to a good Appeal be ac- 

uitted, he ſhall recover Damages by the Intent of the ſaid Clauſe, becauſe ſuch an Acquittal is a good 

r of any other Proſecution for the ſame Felony, and the Life of the Appellee was put in Danger by 
the Appeal. But there were formerly ſome Opinions, that the Appellee in ſuch a Caſe ſhould not reco- 


ver Damages, becauſe his Life was nor in. Danger at the Time of the Trial, for that he might have 


taken Advantage of the-Error in the Proceſs ; but granting it to be a good Rule, that the Defendarr 
ſhall not recover Damages where his Life is not in Danger at the Time of the rial, which yet I find 
not confirmed by any Authority, beſides the Year-Book of 9 H. 5. 2. it may be anſwered, that in the 
Caſe the Queſtion the Defendant's Life is in Danger at the Time of the Trial, becauſe the Error in 
the Proceſs is ſalved by his Appearance. 


If the Plain- 19. By the Words (at the Suit of the Appellant, or of our Lord the King) 
a al be this Suit of the King is intended wpon the Appeal, when the Delendaut is 
gs 1 = arraigned thereupon, after that the Appellant has declared upon his Appeal, 
the Defen- and is nonſuited ; tor if the Defendant was acquitted at the Suit ot the 


King, 


Appeal. 589 
King, upon an Indictment of the ſame Felony, yet he ſhould not reco- "OY 


ver Damages. St. P. C. 169. b. (B) | raign'd at 


. the Suit 
the King and acquitted, he ſhall recover his Damages by this Act; for the Words are (Vel ad lecken 


Appellantis vel Domini Regis;) but this Suit of the King muſt be intended un the Appeal after Non- 
ſuit ; for an Acquittal upon an Indictment is not within this Statute. For Debito modo Acquietatus, 
ſee 9 H. 5. 2. that the Defendant being acquitted by Verdict, yet if his Life was never in Jeopardy 
either in the Original or Proceſs, tho' it be in Default of the Plaintif himſelf, yet is he not Debito 
modo Acquictatus within the Statute. 2 Inſt. 385. 2 Hawk. Pl. C. 199. cap. 23: S. 140. ſays it is 
clear that the Appellce is intitled to his Damages, where he is acquitted on an Appeal at the Suit of the 
King, after a Nonfuit of the Plaintiff, or where he vanquiſhes the Appellant in a Trial by Battle. 


E 


20. And the Manner how he ſhall recover Damages on Acquittal at the 2 Hauk. 
King's Suit, varies ſomething from his Recovery ot them when acquitted Pl. C. 200. 
at the Suit of the Party; tor in the firſt Caſe he ſhall not have Recovery S. 143. ſays 


of them, tho' he be acquitted, till he ſues a Scire Facias againſt the — 1 


Plaintiff 70 bring him again into Court, he being out of Court before by his Perſon is ſo 
Nonſuit ; but in the 2d Cafe he ſhall have his Judgment without ſuing far acquit- 
other Proceſs. St. P. C. 169. b. (C) cites Firzh. Damages ). Hill. 40 ted on an 


E. 3. where the Caſe was, that the Appellant zook Baron after the Nonſuit, = "i 


and yet the Scire Facias awarded againſt the Feme alone. the Suit of 
the Party 

as to be intitled to his Damages, he ſhall have Judgment for them without any Proceſs to bring in the 

Party to anſwer to the Damages, becauſe he is ſtill in Court; but where he is fo acquitted on an Ap- 

peal carried on at the Suit of the —_ after a Nonſuit of the Party, he ſhall not recover Damages 

without a Scire Facias to bring in the Party, becauſe he was out of Court by the Nonſuit. 


21. By the Words (the Fuſtices before whom the Appeal ſhall be heard St. P. C 156. 
and determined, fhall puniſh rhe Appellor Gc.) cannot be underſtood Juſtices b. * 8. * 
of NMiſi Prius; and yet by 14 H. 6. cap. 1. they are impower'd to give n 


| . and cites 
udgment in Treaſon and Felony tried before them, and this as well S. C. — 


where the Detendaat is acquitted as where he is attainted; but yet they If the De- 
are not the Juſtices intended by this Statute, inaſmuch as the whole Plea fendant in 


of the Appeal was not heard betore them, bur Parcel only, viz. the wa . 


Trial only. St. P. C 169. b. (D) 170. a. cites Mich. 10 E. 4. 14. fire Juſtices 
of Niſi Prius 

albeit they have but Delegatam Poteſtatem, yet ſhall they inquire of the Inſuſſiciency of the Phu, and of 
the Abettors; and the Words of this Act are, Quod Juſtic* coram quibus auditum fuerir Appellum & 
terminatum ; bxt that great Over-ruler Experientia hath ruled ard over-ruled it by Precedents, that 
= cannot i, Judn ment for the Damages. 2 Iſt, 386. | 

t Appeal be commenced before Juſtices of Ni Prius, there upon Nonſuit they may arraign the De- 
fendant upon the Declaration, and inquire of the Damages, and give [udgment thereupon, and for In- 
ſufficiency of the Plaintiff may inquire of the Abettors Quod nora for Law, & non negatur. Br. Ap- 
pal, pl. 113. cites 22 E. 4. 19. 2 Hawk. Pl. C. 201. cap. 23. S. 141. (bis) S. P. and ſaid to have 

n held accordingly, and that for the Reaſon given in Staundford; and ſays that rhe Star. 14 H, 6, 
has been conſtrued to intend only to enable Juſtices of Niſi Prius to give the principal Judgment, and 
not to transfer to them from the Court of B. R. a Power in Collateral Matters; Yet Juſtices of Niſi 
Prius have, by Uſage not now to be diſputed, gain'd a Power to aſſeſs the Damages, and to inquire of 
the Sufficiency of the Plaintiff to anſwer them, and alſo of the Abettors But ſays he does not find that 
they have ever given Judgment for the Damages; yet there is no Doubt but that if ſuch Juſtices be alſo 
Juſtices of Aſife, and as ſuch have an Appeal commenced before them, they may as Juſtices of Aſſiſe, 
upon the Acquittal of the Appellee, not only inquire of the Damages &c. but allo give Judgment, 
both by the Letter and Meaning of the Statute. | 


22. The Statute wills that there ſhall be Conſideration of the Da- 2 Hawk. Pl. 
mages, (having Reſbect to the Impriſonment Ec.) and theretore if the Ap- EU 
peal is againſt ſeveral, aud all are acquitted, the Damages ſhall be tax'd ſe- yi, ſays that 
verally, viz. againſt each; for perhaps ono has more Cauſe to recover it there are 
Damages than the other; As if one was appeal'd as Principal, and the m_ od 
other as Acceſſary ouly, that the one is a Gentleman, or of other Eſtate, f Sf zen 
and the other nor. St. P. C. 170. a. (A) Hill. 8 H. 5. and Fitzh. Da- ,.inewq, 
mages, Hill, 40 E. 3. 77. | the Damages 

cught to be 


ſeyerally aſſeſſed as to every one of them, and ny doubtleſs both to the Letter and my I the 
7 | tatute, 


_ 


[ "—_ 
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Statute, which provides that in the giving the Damages, Reſpect hail be had to the Imprifinment a4 
Infamy, and ofher Damage ſuſtained of the Appeal; and theſe being ſeveral, and receiving ditferent 


Aggravat ions from the ditferent Circumſtances of the Perſon's particular Calc, it cannot but be reatyn- 
able thlat the Damages be aſſeſſed ſeverally allo. 


—___m_ 


—_—_ 


23. But yet this Recovery of Damages muſt be intended in one that 
has Ability to recover them; for it Appeal be ſued againſt a Monk v 
Feme Covert only, without the Sovereign ot the Houle or the Baron, as ic 
ought, (unleſs the Sovereign with his Monk or the Baron with his Fes 
commit Felony) the Monk or Feme thall not recover Damages, thou n 
they are acquitted, St. P. C. 170. a. (B) cites Fitzh. Corone 2976, IIIII. 


23 E, 4. 
Tho this 24 Bur it the Appeal be brought againft the Baron and Feme together, 
Branch be and they are acquitted, then Damages thall be recover'd aud tax'd fe- 
general, yet verally, viz. the Baron alone ſhall recover tor his Impriſonment, and the 


2 5 Baron and Feme jointly tor the Impriſonment of the Feme. St. P. C. 


— upon his 170. a. (B) cites Fitzh. Judgment * 108. Paſch. 12 K. 2. 
Acquittal , 
— Damages; for if a 1ſonk be appeal'd, or a Feme Covert be appeal'd alone without her Husband, 
and acquirred, they cannot recover any Damages by this Act, 11 reſpect of their Piſability; for the 
eneral Words of this Act does not enable any to recover Damages that thereunto was diſabled by Law. 
ut if an Appeal be brought againſt the Husband and Wiſe, and they be acquitted, Damages ſhall he 
iven to the Husband alone for his Damage, and to the Husband and Wife for the Damage of the 
ife. And where ſeveral Perſons be acquitted, the Damages muſt be ſeveral ; for the Words of the 
Statute are Habito reſpectu ad Perſonam. But then it may be d-mandead, what Remedy hath the Monk 
or Feme Covert being ſolely appealed? The Aniwer is, that they have ro Remedy by this Statute 
but the Abbot and Monk, and the Husband and Wife may have a Hrit of Conſpiracy at the Common 
Law. 
2 Hawk. Pl. C. 202. cap. 23. S. 144. ſays it has been holden that a Monk or Feme Covert, being appe3}'d 
without the Abbot or Husband, cannot have a Judgment for the Dæmages 01 their Acquittal, becauſe 
they are diſabled by the Law to recover any Damages without the \bbor or Hu, band; and the general 
Words of a Statute ſhall not be conſtrued to enable Perſons in a Po:nr wherein the Common Law ha; 
diſabled them; but the Authority of this Opinion, as to a Wife, is qu ſtion'd by Hobart; neither do any 
of thoſe who ſeem to give it greater Weight, bring any other rout of it than a Note in Firzherbert's 
Abridgments, of a Reſolution to ſuch Purpoſe in the Time of Ed. 3 as to the Caſe of a Monk, and an 
Aſſertion that the Law is the ſame in the Caſe of a Wife; againſt which it may b- plauſi y argu-d rl44t 
ſince the Impriſonment and Infamy fuſtain'd by a Feme Covert, in a malicious Appeal ag ünſt her, ve 
far from being leſs grievous in reſpect of her Coverture, and are a good Ground on a W ric of Conlpi- 
racy at the Common Law brought by the Husband and Wife; and fince the Wite may take any thing 
to the Benefit of her Husband, and it appears to the Court that the Appellant by his own Act, wichouc 
any Default either in the Husband or Wife, gives them à good Title to the Damages; and ſinte no ex- 
preſs Judgment can be given for the Husband, not being a Party to the Record, and it is moſt for his 
Advantage as well as his Wife's, that a preſent Judgment be given; it may perhaps be rh1ghr no un- 
reaſonable Conſtruction of the Statute, that in this particular Caſe ſudgment ſhould be given for the 
Wife to recover the Damages, which as much enure for the Benefit of herſelf and her Husband as an 
a for them both on a Writ of Conſpiracy. However, it is certain that if the Husband 
and Wife are both of them appeal'd and acquitted, they ſhall have a joint Judgment for the Damage 
done to the Wife, for which the Wife alone ſhall ſue Execution if the Husband die without ſuing of it, 
and the Husband alone ſhall have Judgment for the Damage done to himſeif. 
* This is miſprinted, it being neither the ſame Year nor the S. P. there; and tho” the two follow- 


ing Pleas arc 12 R. 2. yet S. P. is in neither, 


— 


25. Parag. 3. And if peradventure ſuch Appellor be not able to recompence the 
Damages, it ſhall be inquired by whoſe Abetment or Malice the Appeal was 


commenced, if the Party appeaPd dęſire it. 
It is a cer- 26. By theſe Words it is implied, that if Damages are not to be reco- 
tain Conclu- „er'd againſt rhe r they never thall inquire of the Abettors; 


„ and there are ſeveral Caſes where Damages ſhall not be recover'd. St. 


of the Sta- P. C. 170. b. (D) 


tute, that | > 8 
cobere Damages ot not be recover d againſt the Plaintiff, there none ſhall be recover'd againſt the 4bettors ; 


of __ the Plaintiff is ſufficient, and ſo found by the Jury, the ALettors ſhall not be inquired of. 2 
3 | | 


27. And 


| , ppca . 


27. And as to the Words (aut able to recompence the Damages ) they in- Appeal by 
tend ali the Dumuges; tor it che Appeilanc be fufficient to render Part, * Feme of 
and not all, then it ſhall be inquir'd ot the Abettors, and they ſhall reu- the Death 


der them. St. Pl. C. 170. b. (E) cites Paſch. 8 E. 4. 3. and Hill. 8 H. . 


8. 5. and Fitzh. Corone 219. [41 Aff. 8.] and after Ad- 

: | pearance the 
Feme <vas norſuitec, and it was awarded that ſhe be taken to make Fine, and ſhe came by Capias and made 
Fine, and after the Appellee was acquitted, and it was inquired of the Damages, and of the Abettors, 
ard found 2 Abettors, and Damages tax d to 1001. and the Appellor was not ſufficient but of 100 s. and it 
was awarded that the Deferdant recover the Damages tax d to 100. againſt the Feme, and that he ſue againſt 
the Abettors if he will, but Julgment was not that the Feme hall be taken, becauſe ſhe had made Fine before. 
Br. Appeal, pl. 74 cites 41 Af. S. Ficzh. Corone, pl. 219. cites S. C. and both Br. and Fitzh. 
are only Tran ſlations of the Year-Pcok. 

A Man was acquitted in Appcal, and pray'd his Damages againſt the Plaintiff, and that if he be not 
ſufficient, that it be inquired of the Abettors, and it was found that the Plaintiff is not ſufficient, and 
that A. and B. are Abettors, there Judgement jb ll not be in Part againſt the Plaintiff, and in Part again 
Abettors, but all againſt the Abettors, if the Plaintiff be not ſufficient; but in Aſſiſe the Judgment ſhall be 
againſt all the meſne Occupiers, where the Difſetior is not iuihcient ; and the Abettors may ſay that they 
did not abet after the Verdict; for it is only Inqueſt of Office againſt them. But Quære whether they may 
ſay that the Plaintiff is ſufficient, and it ſeems that they cannot; for by this they confeſs that they are 
Abettors, Br. Appcal, pl. 96. cites 8 E. 4. 2, 

Ir is reſolved that he. mutt recover eicher all againſt the Plaintiff, or all againſt the Abettors, and not 
by Parcels; ſo as if the Plaintiſt be not ſutfictent for the Whole, the Defendant ſhall recover the 
Whole againſt rhe Abettors; for prædicta Damna & omnia Damna are all one. 2 Inſt. 386. 2 
Hawk. Pl. C. 202. cap 23 S. 145. ſays it has been holden that the Abettors are in no Caſe liable to ren- 
der Damages where the Appellant himſelf is not liable, tho' never fo ſufficient; and this is confirm'd by 
Experience, and the maniteſt Purport of the Statute, which by directing that the Abettors be inquired 
of, where the Appellanr appears inſufficient to anſwer the Damages, plainly intimates that they are to 
be inguired of in ſuch Ca'cs only wherein the Appeilant muſt have anſwer'd them, if he had been able; 
and agrecabiy hereto it ſeem» to be ſettled, that a Releaſe of Damages to the Appellant will diſcharz-: 
the Abcttors it they can produce it. 


— 


28. The Statute is, that they ſhall inquire of the Abertors (if the Par- Br Appeal. 
ty appeal deſires it ) io that it ſeems the Court ex Officio ought not to 8 


/ er, 8 * Aſſ. 24. 
inquire, unleſs at the Delendant's Deſite; but it they have inquired 4 e e 


thereot at the Deſire of one of the Defendants, and they iound that chere was, viz. 
were no Abettors, and atterwards the other Detendant being acquitted, Appeal of 
prays an Inquiry of the Abetrors, yet it thall not be inquired, becauſe _ * 

appear'd to the Court by the Verdict ot the other Inqueſt that there 4 Feme 4 
it appear'd to the Court by the Verdict ot the other Inqueſt that there 


. 0 Ol 4 a Feme, a- 
were none, and therefore in ſuch Caſe nothing more now. thall be in- painft one as 


quired unleſs Damages, as appears Fitzh. Corone 222. * 48 Atl. | but there Principal, 


It is 41 Aff; 24.] But Staundtord ſays Quere ; tor he ſays this Award and others as 


1 . . g 7 2 Y P - 
ſeems not Law, becaule it is againſt the expreſs Words ot the ſaid Sta- er 


tute, and againſt Reaſon, that the Verdict ot an Inqueſt ſhould bind me Plaintiff was 
who am not pri vy to it, and againſt which I have no Remedy, it being nr/ured af- 


only an Inqueſt of Office; for tho' it is commonly inquired of Abettors ren N ; 
by the ſame Jury that acquits the Delendants, yet their Inquiry therein ter che Pri. 


is of Office only; tor it they find Abettors, the Abettors, when they come, cjpal <vas ac- 
may traverſe all that they have found; As if they find the Appellant ted at the 
not ſufficient, or that ſuch and ſuch were Abettors, thoſe that are ſup- 8 = 
<a Abettors may ſay by Proteſtation, not contelſing the Felony, pro „e 


* . 2 Was inquired 
acito that the Appel lant is ſufficient, or that they did not abet. St. P. of Damages 


C. 170. b. (F) 171. a. (A) cites f 8 E. 4. 3. For the Words ot tue Statute 7d bertors 
are, „It he be lawtully convicted of fuch a malicious Abetment;“ by the jamie 


. l[rqueſt, 
which proves allo that he hall have Anſw er to what was tound by the "q 8 


Inquiry. Danwges, 
Oy | bur — « Ba 
tors; and after the Acceſſaries came, and were arraigned and acquitted, and pray'd that it be ing wired by tle 
fame Inqueſt of tle Uomaces and Abettors, ard it was denied of the Abettors, becauſe at anoti.er Time it 
was fourd rhat there were no Ahertors ; per Ingleby. But they inquired of the Damages, and ſeveral.y 
<hat Damaoes each Perſon by himſelf . Quod nora. ö N 
2 Hawk. Pl. C. 203. cap. 23. S 147. S. P. ard cires d. C. but ſays that this Caſe, if thoroughly examin'd, 
ſeems repugnant to itſeif ; for the Jury were permitted on the 2d Acquitral to tax the Damages, which 
yet are {aid to, have been tax'd before; but to what Purpoſe ſhouid this be donc, utzleſs ic kg ark 
oun 
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ound that the Appellant was ſufficient, or elſe that there were Abettors, which couid not but contro! 
the fi-it Finding! as alto the 2d Taxation of the Damages muſt do, unlcls it were wholly the tune 
with the firlt, + Br. Appeal, pl. 96. cites 8. C. accordingly. | 

This Inſufficiency of the Plaintiff in the Appeal muſt be found by the Fury, and cannot come in by the 
Averment of the Party, and ſo it is in other like Cales. 2 Inſt 386. 2 Hawk, Pl. C 202 cap. 23. 
$. 146. ſays it has been holden, that unleſs the Appellant be found by the ſury to be inſufficicnt, the 
Abetiors fhatl not be inquired of; and yet the Statute dorh not expreſsly direct that the Jury ſhall in- 
quire of the Sufficiency of the Appellant. But it being the general Method of the Law in other Cats 
ot the like Nature, to make an Inquiry by a Jury, it is certainly a reaſonable Conſtruction of the gene- 
ral Words of the Statute that ſuch Inquiry may be made in the preſent Caſe. Yet whether the ſuitices 
themſelves may nor, it they think fit, make ſuch Inquiry without a Jury, it being but an Inquiry of Qt. 
fice, may deſerve to be confider'd for the Reaſons in 52 & 142. Scct. of this Chapter. However, there 
can be no Doubt but that the Inſufficiency of the Appellant muſt appear by one or the other of thee 
Inquiries, before the Abettors can be inquired of. | 

This IW rit is given in Lieu of the Writ of Conſpiracy at the Common Law, the Alettors, coming in rþcn 
this Proceſs, may traverſe the Abetment, becauſe they were Eftrangers to the Verdict; aid if tle Detcn- 
dant, that ſued forth the Diſtreſs, be nonſuit, yet may he have a neu Writ, and it is zct peremptory to him. 
2 Inſt. 386. | 

The Abend may traverſe the Jury's 2 the Appellant to be inſufficient, or that they a bet- 
ted &c. For it is hard that a Man ſhould be concluded by any Matter whatſoever, found to lis Pre;u- 


dice in an Action, to which he is no way privy. 2 Hawk, Pl. C. 203. cap. 23. 8. 147. 


— —__ 


— — 


Albeit the 29. And note that it is a good Anſwer for the Abettor to ſheu Matter, 
Jury fn which proves that the Defendant oug ht not to have his Damages againſt the 
Tims nr tbe Appellant, Or that the Defendant was not lawfully acquitted, but erroneuu/. 
Place where Y, as appears in Fitzh. Corone 386. Paſch. 1) E. 2. But if the Abettors 
the Abet- will rake Exception to the Inquiſition found, tor that it is not found at what 
* Day, Year, or Place the Abetment was made, ſuch Exception ſhall not be 
leg the good; tor by finding the Aberment they have ſatisfied the Statute, 
Abertors it Which is,“ That it be inquired by whoſe Abetment, and this they 
is ſufficicht ; have ſound; wherefore as to the Year, Day, and Place the Defendant in 
for when the the Appeal ought to adjuſt it to the Inquiſition, and fo ſupply What is 


pears, the wanting. St. P. C. 171. a. (A) cites Firzh, Corone 45. Mich. 22 E. 4. 
efendant 
may ſhew Time and Place in good Time. 2 Inſt. 3 86. 2 Hawk. Pl. C. 203. cap 23. S. 152. S. P. 


and that by ſuch She wing he ſupplies the Omiſſion of the Jury in not finding any Time or Place on 
their Inquiry of the Abetment &c. 


Br. Appeal, 30. In Appeal where the Defendant is acquitted, it ſhall be inquired of 
pl. 77. cites the Damages ſeverally, as to the Damage every Perſon by himfelt ſu/tain'd 
C. & S. P. by the Appeal. Quod nota. Br. Damages, pl. 114. cites 41 All. 24. 


admitted. a ; 
Fitzh. Corone, pl. 222. cites 8. C. & S. P. accordingly. 


Abetrors ere 3 1. Parag. 4. And if it be found by the Inqueſt that any Man is Abettor 


4 
ue 


found (upon hre Malice, at the Suit of the Party appeal'd, he ſpall be diſtrain'd by 
* 4 8 Judicial Writ to come before the Fuſtices. | 


Defendant) 
by Name, Et quod 8 inſtigavarunt & abettaverunt prædictum querentem ad capiendum & 


proſequendum appellum prædictum in forma N and ſaid not (per Malitiam,) and yet allow'd of. 
Hut nota, the ſurer Way is to purſue the Words (falſo & per Malitiam,) according to this Act. 2 


Inft, 386. 


2 Inſt. 339, 32. By theſe Words the Proceſs againſt them ſeems to be a Diſtreſs in 
Fn C. Infinitum; and yet in Firzh. Corone 102. Hill. 46 E. 3. the Court 
—— = awarded firſt a Ven. Fac. and afterwards a Diſtreſs; bur Sraundtord ſays 
the Proceſs that this is contrary to all other Books which he had read ; tor they all 
given by the mention a Diſtreſs tor the firſt Proceſs, and this Proceſs 1s always pur- 


Sratute is ſued by the Perſon acquitted, who for his Speed may purſue it, cho' the 


1 Appellant is not in Court; As where the Appellant was nonſuited in Ap- 


— pl. peal, and the Defendant arraign'd at the Suit of the King and acquitted, 


C. 203, cap. and his Damages tax'd, and the Abettors found, here the Detendanr ſha!! 


23. 3.151. have Proceſs againſt the Abettors immediately, though the Judgment ot 
ſays it has by | Damages 
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Damages ſhall be ſuſpended till Scire Facias be ſued out and returned been holden 
againſt the Appellant. St. P. C. 171. a. (B) b. cites Fitzh. Damages yy. that 1 che 
Hill. 40 E. 3. Appellee 


chooſe ra- 


. ther to pro- 
ceed for the Recovery of his Damages by Judicial Proceſs than by Original, it is ſafeſt for him to lake 


uſe of a Diſtreſs, which is given by the expreſs Words of this Statute, yer there is a Note of an old 


Caſe wherein a Venire Faclas was firſt awarded; but it is queſtionable whether this be juſtified by the 
Statute or not. 


33. Note that the Defendant who is acquitted in the Appeal may be 2 Hawk. Pl. 
nonſuited in the Proceſs againſt the Abettors, and commence De novo it he C. 203. 8. 


will; for this Nonſuit is not peremptory to him. St. P. C. 171. b. (C) #5 an N 
cites Fitzh. Corone 386. 17 E. 2. . 


whether the 
Nonſuit be in the original Writ or Proceſs by the - qo againſt the Abettors, and whether before or 
alter Appearance it is no Bar of a 2d, or after Proceſs, | 


| 34. An Original Writ was brought for Abetment, and counted againſt 2 Inſt. 387. 
the Abettors of greater Damages thun were aſſeſs'd in the Appeal, and al- S. F. 
low'd tor good; for oi thole Damages tax d in the Appeal an Attaint nk Ch 


lies not, becauſe the Inquiry as to them is only of Office, and the De- 88 8 


tendant in Appeal cannot compel the Juitices ro increaſe them, and ſo ſays it has 
it is reaſonable that he aid himſelf oy ſuch Action. St. P. C. 171. been holden 
b. (PD) | that though 
the Statute 


| | expreſs] 
gives cnly Judicial Proceſs for the Recovery of the Damages againſt the Abettors, yet the 3. 


may, if he think fic, take an Original Writ of Abetment grounded on the Statute, and therein count to 


greater Damages than were found by the ſury; which, in reſpect of ſuch Finding, being but in Na- 
ture of an [ncuclk of Oice, ſhall not conclude the Appellee, 


35. And note that ſuch Remedy as is given by this Statute to the De- 
ſendant in Appeal ot Felony, ii he be acquired, is likewile given to 
him who is fie inditfed ſor proſecuting in Court Chriſtian Matter belong 
ing to the Lein poral Furt/diction, aiter uis Acquittal thereot; St. P. C. 
171. b. (E) aud fays this Remedy 1s given by dtar. 1 R. cap. 13. 

36. In Appeal che Deiendant was acquitted, and Damages tax'd for If the Jury 
him. Theſe Damages thell not be zxcreaſed contrary to the Taxation of 8''< to 
the Jury. Br. Appeal, pl. 136. cites 42 All. 19. * 


but an In- 
queſt of Office, and the Plaintiff may have an Original Writ of Abetment, and inquire of greater Da- 


mages. 2 Inſt, 387. 2 Hawk. Pl. C. 201. Cap. 23. 8. (142) bis, ſays it a Jury gives too ſmall Da- 
mages to the Appellec, the Court may increaſe them; from which ir ſeems to follow, that if a Jury give 
too large Damages the Court may abridge them. And ſurely no leſs can be implied by the Statute's or- 
dering that the Damages ſhall be given according to the Diſcretion of og Reſpe& being had 
to the Impriſonment &c. and this Conſtruction alſo ſeems agreeable to the Rules of Law in other Caſts, 
by which the Court is ſaid to have a general diſcretionary Power, except in ſome Special Caſes, as Lo- 
cal Treſpaſſes &c. either to increaſe or abridge the Damages found by an Inqueſt of Office; and where 
a Jury which hath acquitted an Appellee inquires afterwards of the Damages, it ſeems in reſpect of ſuch 
Inquiry to be no more than an Inqueſt of Office, tho? it were returned to try the Cauſe, 


4 


(E. a) Execution, How anciently. 


1. THE Ancient Law was, that when a Man had Judgment to be This ſhould 

JJ hang'd in an Appeal of Death, the Wife and all the Blood of the "ad 5 "+ 

Party flaia thould draw the Defendant to Execution. 3 Iſt. 131, cites C1 b. 
, 7 B 11 Bromley 


* FE” - , 
* | ID [4 4 
„ 85 ra 
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Appendant or Appurtenant. ] 

cites 5. G 11 H. 4 11. and that Gaſcbigne faid then, chat ſo it was in his 

Teac nd OI ee e e e 

eigne; and ſays that all of the Blood of the Perſon murder d drew the Ee on by a long Cord to the 

Execution, and thar this Uſage was founded u pon the Loſs which all of the Biood had by the Murder 

of one of themſelves, and for their Revenge, and the. Love which they bad to the Perſon kill'd. 


| For more of Appeal in General, ſee Acceſſory, Addition, Murder 
| Rapes, Utlawry, and other Proper Titles. 


Mute, 


cee Appendant [or Appurtenant. ] 
— 7 4 5 
tenance may : 
be created Sy. | 3 
As it « Ma 
of IRE (A) What Thing may be Appendant [79 what. ] 
0 =o. _ WL | 

eirs Com- 


mon in ſuch 


. N Advowſon of a Priory may be appendant to a Caftle. * 18 
his Beaſts ED, 3. 15. b. 


Levant or g 
Couchant upon his Manor; or if he grants to another Common of Eſtovers or Turbary in Fee; ſimple, 


to be burnt or ſpent within his Manor, by theſe Grants the Commons are appnrtenant to the Maror, ang 
ſhall paſs by the Grant thereof. Co. Litt. 121. b. Vent. 407. S. P. by Hale Ch. ]. * Fitzh. 


Quare Impedit, pl. 151. cites. C. 


Advowſon 2. An Advowſon which is ſatd to be appendant to a Manor, is, in 
- «pendent Ret veritate, appendant to the Demeines of the Manor, which is of 
cipal part of perpetual Subſiſtance and Continuance, and noc to the Rents or Set- 
the Manor, vices, which are ſubject to Extinguichment or Oeſtruccion. Co. 
viz. to the Y itt, 122. | 7.3 | 
Demeſnes, | | 18 . ; 
and cannot be appendant to the Services; per Dyer. 2 Le. 222. pl. 281. Paſch, 16 Eliz. C. B. in Ca 
of Bawell v Lucas ———S.P. accordingly, and the Reaſon is, that a Man cannot preſcribe in Profit 
appendant to a Thing that is not the principal Thing, and which is of perpetual Continuance. Savil. 
105. pl. 182. Trin. 30 Eliz in Caſe of Long v. Heming. 4 Le 216 in pl. 349. S P. Arg 
D. 70. pl. 41. S. P. admitted accordingly. Let if one grant all the Demeſnes of che Manor Cum per- 
tinentiis, it ſeems the Advowſon ſhall not paſs with the Demeſnes hut remains in Groſs, becauſe the 
Manor is extin& by this Separation, and the Advowſon ſhall not paſs unleſs expreſslv named, and then 
there ought to be a Deed to ny it. But Quære. Savil 104. in Caſe of Long v. Biſhop of Glouceſter 
and 2 An Advowſon is properly appendant to the Demeſnes, and not to the Services; 
r Cur. Cro. E. 210 pl. 6 Mich 32 & 33 Eliz. B. R. in Caſe of Long v. Hemings. N 
In Law the Advowſon is appendant to all the Manor, but moſt properly to the Demeſnes, out of 
5 5 it was derived; per tot. Cur. Le. 208. pl. 139. Mich. 32 & 33 Eliz. 
In ©, ; 


3. If an Advowſon be appendant to the Manor of D of which 
Manor the Manor ot S. is held, and after the Manor ot S. is made 
Parcel of the Manor of D. by wap of Hſcheat, the Advounon is only 
appendant to the Manor of DO. Co. Litt. 122. 

4. Aſſiſe of Bread and Beer, Pillory, and Tumbrell, are appendant to 
the View of Frank- Phage, where a Man has it by Grant ot the King, and 
it he does not uſe Pillory and Tumbrell, he thall loſe his Franchite. Br. 
Quo Warranto, pl. 8. oites It. Canc. 6 E. 2. 2 


* & 
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r 


2 3 3 A Foreſt. may be appendant 10 an Honour, As to the Honour of 
# . of which the King was ſeiſed. Jenk. 29. pl. 55. cites 26 
F . 9. 5 R , 
. Bona e Catalla Felonum cannot by any Uſage or Length of Mo 297. pl. 
Time be appendant or appurtenant to a Manor; Per tot. Cur. 9 Rep. 443. S. P. in 
2. b. Mich. 33 & 34 Eliz. in Caſe of the Abbot of Strata Marcella. _ Caſe of 
| me v. Vaughan, and ſeems to be S. C. Cro, E. 293. pl. 7. Hill, 35 Eliz, B. R. S. P. loin a 


17 Common Appendant belongs to Arable Land, not to Paſture Land: 
Brown. 35. | 


* 


* th. 0 


— 


— — 


(B) What Things ſhall be J The greater Part of the Caſes under 
Gid appen tron t, an d tro ½is Letter are to the ſame Point as 


AS | thoſe under the Letter (A) and 
what | hings, and what | therefore might better have been 


not. \ placed under that Head. 


132.33 DH. 6. 4 b. By 2 Serjeants, when Advowſon or other Br. Incidents 
Things which may be appurtenant Crime out of Mind cc. patted &c. pl 2: 


with the Manor, by thele Words Cum pertinentiis, this makes the ad Sg 
Appendancy. Landen 
an ang- 


ford laid ir down for Law, that Hundred or Leet may be appendent to a Manor well enough, and that 
if it hus been uſed to paſs y F-offmert of the Manor Cum pertinentits &c. Time out of Mind, it is 
appendant ; quod nota, quia nemo negavir, . 


2. One Thing incorporeal cannot be appenbant to another Thing * 4 Rep. 36. 
incorporeal. Tam, 170. Bratton lib. 2. kol. 53. * C3, 4 Tit, 36. 31337 48 
b. t Lit. 121. b. ny "a; Eliz. 

3. [Sor] Dae corporeal Thing cannot be appendant to another GR Tyr- 
corporeal Thing. Com. 170. Co, 4 Tar. 36. b. Co. Litt. 121: b. * ey ; 

4 But a Thing incorporeal may be appendant to a Thing corporeal. 7 05 Live 
Com. 170. Bracton lib. 2. fol. 53. Co. Litt. 121. b. n 


| | for the 
Thing appendant or appurtenant muſt agree in Nature and Quality with the Thing to which ir is ap- 


pendant or appurtenant. Pl. C. 168. a. b. Hill v. Grange. 
5. A Leet may be appendant co a Manor. * 33 0. 6. 46. per Lit. * Br. Inci- 
13 D. 4.9. b. | . dents, pl. 2. 
cites S. C. 


A Man may preſcribe in a Leet appendant to his Manor or appendant to his Houſe, but not to a Church 
or 'a Chappel. Br. Incidents, pl. 29. cites Fitzh. tit. Leet. Co. Litt. 121. b. S. P. tor the one is 
Temporal and the other Eccleſiaſtical. 
A Leet may be appendant toa Hundred. Br. Incidents, pl. 18, cites 12 Hf. J. 16.— Mo. 426. pl. 
$95. Hill. 30 Eliz. B. K. the S. P. admitted, Norris v. Barret. —S, P. by Jones J. and admiticd 
per Cur. Mar. 45. pl. 115. Mich. 15 Car. | | 
; #: 
6. A Hundred map be appendant co a Manor or appurtenant. * 33 hong ned. 
9. 6. 4. b. per Lit. Contra ? :3Þ. 4. 9. b. * 
8. C. t Br. Jointenants, pl 2. cites 8. C. & S. P. admitted. Fit zh. Releaſe, pl. 9 cites 8. (, 


It was admitted, that a Hundred may be Parcel of a Manor, aud it ſeems that it may be appendaat. Br. 
Court Baron, pl, 15. cites 2) H. 6. 2. . 


7. A Rent- charge may be appendant to a Manor. 1 I), 4.3. 
= 7 | 8. Land 


* 


1 Tho the 


0 9 . 
. : 1 53 8 * „ * 
. r * 4 hs, 
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OY 
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Lund cannot h. Lapd map be appartenant_co-20 Oitice,” as to the Office of Fol 
be appurte- tepſhip, and Warden ar the Fleet cc. becatile cholk which have yay 
2 71. 43. f 4 a A wo ren. vn = N | | 

Thai = * under ſtood that Land belongs to an Office, unleſs ir be ſpeciallhj ſuecen by pleading the Pre- 

iption. 2a . 3. | * 
ien cabins 6th Office of the Fleet and the Rolls, but that is to the Office which tis ia 
another Nature than the Land is. Godb. 352, pl. 447. per Doderidge J. 

Land, or anv other Annual Profit Real, may be incident and appendant to an Office, and by Grant of 
the Office the Land ſhall raſs, As to the Office of Warden of the Ficer &c. Eur then the Offices ar 
Offices of Inheritance. D. 71. a. pl. 43. Trin. 6 E. 6. in the Cafe „f Withers v. Iſnam.—.— As tu 
Offices in Fee whereto Lands may appertain, they are of perpetual Subſiſtence either being in Elle, or 


in that they are grantable over. Co. Litt. 122. a. 


The Office 9g, One Office may be appurtenant to another, as the Cuſtos brevi- 
of Exigenter yium gives one of rhe Prothonotaries de Banco, Cuni. 169. and fo of 


isin the the Chiet Jukice de Banco. 


Chief Juſtice. - | : 
de — D. 175. a. pl. 25. Mich. 1 & 2 Eliz. Scroggs v. Coleſhill. 


Meadxw can- 10. But Land cannot be appendant to Land, becauſe both ate 
not be ap- Things corporeal. Com. 169, 170. per Curxiam. 


urtenant 
hs Land nor to a Houſe. Br. Incidents, pl. 16. cites 3 E. 2. in Fitzh, Tit. Brev. 283. 
Meadow cannot be appurtenant to Land. Thel. Dig. 70. lib. 8. cap. 21. S. 3. cites Mich.'3 E 2. Brief 
83. but that contra it is ſaid 3 E. E Ir. North. Barre 298. by Scroope, Pl. C. 170. b &. P. accord- 
body. Mich. 4 Mar. 1 in Caſe of Hill v Grange. | a 
But Meadow may be appurtenant to an Oxgange of Land. Thel. Dig. 70. lib. S. cap. 21. S. 3. cites 


2 E. 3. 57. 


An Advow- II. An Advowſon in one County may be appendant ro a Manor in 


= T =_ another County. 33 H. 6. 4. b. per Lit. 


be appendant to a Manor in Cornwall. Br. pl. 31. cites Fitzh. Tit. Quare Imp. 109. M-. 34 E. z. 


N * A Vicarage may be appendant to a Parſonage. Dubitatur. 17 
3 + 3. 76. 

D550 bi. 13. Jfa Parſon appropriate creates a Vicarage rc. lawfully, the 

11. Fach. Vicarage of common Right shall be appendant co che Partonaye. 


18 Eliz. S. P. Contra 17 Ed. 3. 51. 
admitted. 25 | OE i 
—hendl. 2 52. pl. 270. 8. C. and the Pleadings, Blagrave v. Pierce.——S. C cited, and S. P. ad 


mitred, 10 Rep. 65. b. Ld. Raym. Rep. 200. Paſch. 9 W. 3. in Caſe of Reynoidſon v. Blake 


Treby Ch. J. cited the Caſe of 17 E. 3. 51. and ſaid, that heretofore ir was doubted, wherher the Ad- 
vowſon was appendant to the Rectory, and that it was long before a Vicar obtained the Repute of a 
Corporation, but it is now ſettled that it may be appendant to the Rectory. 


I4. [So] a Vicarage may be appendant co a Manor, tho” of common 
re wah Right it belongs to the Parſonage, for it might be granted over by 
uſually ap- dhe Parſon Time out of Mind, and fo become appendant to the Ma- 
pertains 1 nor, or it might be by Compoſition. My Reports, Mich. 13. the 
theParſenage, King and Sacker, Mich. 14 Jac, B, adjudged. The Dean and Chap: 
TfNeceſſiry, ter of Exeter and Corniſh's Caſe, . | 
but it may be appertaining to a Manor. Cro. J. 386. m 16. the King v. Biſhop of N. and Saler. 
Roll Rep. 23 7. in pl. . S. C. Coke Ch. J. ſaid, that a Vicarage maybe ap;zendant to a Manor, and 
that he had ſeen one ſo, tho“ 5 R. 2. Quare Impedit [Fitzh. pl 165.] is adjudged contra, — — 8. P. 
accordingly ; As if the Rectory was before the Appropriation appendant to the Manor, the Advowl!o1 
of the Vicarage upon the' Appropriation may well be reſerved to the Patron, and it ſhall be eppendant 
in the ſame Manner as the Rectory was; and tho”: the Deed of the Appropriation be not extaat, yer 
the = in the Preſentation Time out of Mind is ſufficient Evidence ot the Appendancy. Mo. 894. 


pl. 1258. Mich. 16 Jac. C. B. Sherley v. Underhill. 


15. One 
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85. One Advon ſon cannot be appendant to another Advowſon. 
Contra 24 Ed. 3. Quare Impedit 13 per Curiam, 
6. Land map be appurtenant or Porcel ot a Hundred, for a Man 
map convey his Panor except a tmall Parcel ot Land, which in 
Continuance may be reputed Parcel of the Hundred. Mich. 17 
+ Jac, B. lald by Hobart to be relolved in Camera Scaccartt. 
17, An Ado ſon may be appendant co a Tenement. 32 Edw. 1. 
99. admitted. 
18 An Advowſon map be appendant to one Acre. 18 Ed. 3. 52. 
to 6 Acres. | 
19 Ir an Advowſon be appendant to a Manor, and one Acre is grant- * Firzh. 
ed with the Advowſon, it ig Clear that atter the Grantee has preſent: Prein 


„* — — 
— 


— 


, ed, the advowſon ts appendant ro this Acre. 44 ED, 3. 16. adintt, mene, 
* 17 Ed. 3. 3. b. 5. adjudged. 18 b. 21. b. * Cites 
wo S P. by 


Windham J. Arg. cites 43 E. 3. 12. but takes no Notice of the Grantee's having preſented. Cro. E. 
39. Paſch. 27 Eliz.C Binpl.1, 


20. So it freins it is appendant betore any Preſentation. Dubita: *Fitzh. Dar- 
tur 43 Ed 3. 25. b. 17 E. 3.3.5. 18 b. 24. b. they did not re⸗ 1 
ly upon the {Ircientatton. 1 

21. But this Feoffinent of the Acre with the Advowſon ought to be Fitzh. Dur- 
by Deed ta tare the A0vowen appendant. 17 Ed. 3. 4 b. 18 b. rein Preſent- 


ren} 0 9. 

Cites . 
22. Tf a Baron is ſeiſed in the Right of his Feme of a Manor, tg * Fitzh. 

which the Advowion ts appendant, and grants one Acre with the Ad- * we 

dow ion, the Abvowſon igail be appendauc to this Acre. * ty E. 3. 5. 3 

18. b. Adjudged 21. b. tha the Husband had not the abſolute Right, s. C. 

but + 23 All. 8. this 1s ceveried in a Writ ot Error, + Br. Error, 


: I. 131, Cites 
S. C dee Tit. Preſentation (3, d. 22.) pt 1. 8 C. 


23. So it the Husband Hat!) alien'd all the Panor by Acres to ſeve- 
ral Petſons T v:ing ove Acre, the Advowlon ſhall be appendant co this. 
17 ED. 3. 22. U. 
"= If Leſſee for Life of a Manor, to which an Advowſon is appen- 
dant, aliens one Acre with the Advowſon appendanr, the Advowſon 
is appendant ro che Acre for this. 18 Ed. 3. 44. Curia. | 
25. If Coparceners of a Manor to which an Advowſon is appen- S. P. accord- 
dant, make Partition of the Manor and not of the Advowſon, the Ad- nV, Arg. 


Her. 14. 
vowſon-continues appendant ro che Manor. 17 Ed. 3. 39. Curia Cc ostler 
| "4 up and Tuck 
v. Dalby. 8. P. by Powell J. the Advowſon at each Turn continues appendant ; * if they 


make & expreſs Mention of the Advowſon upon the Partition it becomes in Groſs ; But if the one dies 
without Iſſue, ſo that the Demeſnes deſcend to her that has the Services, or Vice Verſa, the Manor is 
revived, and the Advowſon becomes appendant again becauſc it was by Act in Law, ſo that the Diverſi- 
oy is where the Severance is by Act in Law, and where by Act of the Party. Ld, Raym. Rep. 198. 
aſch. 9 W.3. C. B in Caſe of Reynoldſon v. Blake. "7%g 7 | 
Ian expreſs Exception be made of the Advowſon, then the Advowſon remains in Coparcenary and 
in Groſs, and fo the Bocks are reconciled. Co. Litt 122. a. ; 
Ss it is if they make Compoſition to preſent againſt Common Right, yet it remains appendant, Co. Litr. 
122. a. 


26. Tf the Baron, ſeiſed in Right of the Feme of a Manor to which 
an Advowſon is appendant, aliens one Acre with the Advowſon ap- 
ant, and after aliens the Reſidue of the Manor to another, ant 

| if the W ite recovers in a Cui in Vita the Acre wich the Appurte- 
- .nances, ſhe ſhall recover the Advowſon as appendant. 17 Ed. 3, 22. 


19. b. | 
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Appendant or Appurtenant. | 


— 


0 AGE Med. con £4 


Fitch, Dar-- 2% JF u Feme be endom'd of the 3d Part, of x Manor with the Ap. 
_—— purtenances, the 35 Part of the Anvawion ſhall be appendant ta it 
N p. 9. alls. | 6 Ed. 3. 44 Tiuare Impedit 40. | tat . 8 * * 


cites S. C. | | ed can | 
SAL 22. I the Feme be endow'd of the zd Part 07 a Manor. wich che 


Fol 232. Advowſon appendant, and after another Baron and Feine purchaſe all 
AD the Manor and preſent m— and after aliens one Acre with the Ad- 
; 1 


þ 7 —— vowſon appendant, the 30 


art of the Advowlon daes not- paſs az 
- appendant to the Acre, becauſe the Baron had but a Reverſion in 
Br. Preſen- this zd Part at the Time of the Grant. 23 All. 8. Avjudgeo, 


tation, pl. 
38. cites 8. C. — See Tit. Preſentation, (B. d. 22) pl. 1. 8. C. 


This does 29. Jf a Man ſelſed of a Manor to which an Advawſon ts appen⸗ 
ror * dant, grants the 3d Part of the Manor with the Appurtenances, without 
this Divi, making mention of the Ad vowſon, nothing of tye Advowſon paſſes, 
on. 6 ED, 3. 44. Per Parm. and Stoner. Title Quare Impedit, 5. 
Br. Action 30. A Man may preſcribe that He and all choſe whoſe Ettate &c. in 
ſur le Sta- the Manor of D. have had there a Park Time our of Mind, and is ap- 
tune, pl. 48. pendant &c. and is good &c. Br. Incidents, pl. 39. cites Irina. Not. 
cites Itin. E. | F | 

Not. tem. 3 . 3. 

pore E. 2. 


31. Treaſure trove cannot be appendant to à Leet, nor can it paſs by 
the Word (Leet.) Br. Incidents, pl. 38. cites Itin. Cant. 6 E. z. 
Hob. 161. 33. An Advow/on in Poſſeſſion cannot be appendaut 10 the Reverſion of a 
8. C, cited 4 Manor expect ant on an Eftate for Life ; but otherwiſe it is ot an Ettate 


by Hobart 


Ch. }. as the Tears. 5 Rep. 11. b. Mich. 39 & 40 Eliz. C. B. in Ive's Cale, per 
Abveſs of Cur. cites 38 H. 6. 33. b. y « 

Sion's Caſe. | . 

Common of 42, A Piſchary may be appendant to a Houſe and Land. Br. Incidents, 
— pl. 19. cites 4 E. 4. 29. 

dant to 4 my and 8 Acres of Land, viz. to fiſh from ſuch a Place to ſuch a Place. Br. Treſpaſs, pl. 
306. cites 4 E. 4. 29.— Br. Preſcription, pl. 66. cites S. C. 


— 


Note that where four Manors with Ad vowſon appendant to one of 
them deſcend to four Daughters, who make Partition Li all except the Al- 
vow/on, and every one has a Manor, and the Advowlſon remains to them 
in common, this is a Severance of the Advowſon in the Law, and it is 
not now appendant for any Part; but it three of the Daughters die wich- 
out Iſſue, and the fourth is their Heir, now the Advowſon is appendant 
as before. Br. Incidents, pl. 14. cites 2 H. J. 4. 157 | 
35. A Man may make Deed of Gift of Advow/on, or Villein regardant, 
tio be appendant or regardant to what Parcel of the Land he will; As where 
two Manors are given in Tail by one Deed, the Donee may. diſcover 
diſcontinue] the one Manor, and give the Deed wich it; per Keble ; 
t Fairfax and Huſſey contra. But a Man may give Part of the Manor 
to which &c. with the Advowſon or Villein to J. S. and thoſe make ir 
appendant to thoſe Parcels. Br. Incideats, pl. 15. cites 4 H. 7. 10. 
Br. Incidents 36. Waif and Effray is not Parcel of a Leer, nor incident to it, but 
+ 5; Sa it may be anpendant to a Leet, Note a Diverity. Br. Eſtray. pl. 15. 


= 


. Brief, 783. cites 8 H. 7. I. 


E. 2. | | 2 3 
8 P. accordingly. —— Mo. 297. pl. 443 Paſch. 32 Eliz. B. R. the S. P. admitted in Caſe of the Queen 
v. Vaughan. 9 Rep. 27. Mich. 33 & 34 Eliz. S. P. accordingly, in the Caſe of the Abbot of 


Strata 


PI.C. 150. 39. A Leaſe was made of a Meſſuage in D. with all Lands to the ſaid 


b S. C. and Meſſuage belonging Habend* &c. ſeem'd to Stamford J. that Lands 


null the Ju- 


tices (ex- might pertaining to a Meſſuage but not parcel; but Saunders, 1 
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Appendant [or Appurtenant.] 3599 
- | l | „„ 


_ 


— 
* 
- 
„ 


_ 


2 — ——— s 8 
on = = 


Ad Ld. Brooke, e contra, in as much as they are of one and the ſame cept Browiie ) 
Natute; but yet by the Words above, the Lands paſs by the Intention agreed that 
ot the Parties and the open Conufance of the Uſe and Occupation of the ® Term 


Land and Houle together. D. 130. b. pl. 69. 70. Paſch. 2 & 3 P. & M (pertaining 
#7) — 2 * . 1 : . . . , . , ad '1 4 : * * . a 94 4. 5 * to M - 
Hill v. Grange. | e MP MARE e AY PE; rn 


me Effect and Senſe of Uſually occupied with the Meſſuage, or Lying to che Met — . 
Cied And 77. n b Weng SOR 


38. Things compounded may have divers things appurtenant to them, or 
to be parcel of them, As Manor may contain Land, Meadows, Paſture, 
Hood, and Rent &c. and all the Things are contained in the grols 
Name. Arg. PL C. 168. b. Hill 3 P. & M. Hill v. Grange. 12 

39. E/tovers may well enough pertain to a Houſe. Pl. C. 170. b. Gmmon of 

Mich. 4 Mar. 1. in Caſe of Hill v. Grange. Leber of 


be taken in 


Eſtovers can- 


not be appendant or appurtenant 10 Land, but to an Houſe to be ſpent there ; for there muſt be an A. 
greement in Nature and Quality. Co. Litt. 121, b. | * 
40. A Set in a Church cannot be claimed by Preſcription as appen- 
dant o Land but to an Houſe ; tor the Seat belongs to the Houſe in 
Reſpect ot the Inhabirancy ; and theretore if the Houſe be Part of the 
Manor, he may claim the Seat as appendant to the Houſe. Co. Litt. 
121. b. 122. a. 
41. Nothing can be properly appendant or appurtenant to any Thing, 
unleſs the principal and ſuperior Thing be ot perpetual Sulſiſſance and 
- Continuance, as Advowſon that is ſaid appendant to a Manor is in Rei 
Vieritate appendant to the Demetnes of the Manor, which are of perpe- 
tual Sublittence and Continuance, and not to Rents or Services, which 
are ſubject ro Extinguiſhment and Deſtruction, Co. Litt. 122. b. | 
42. Land jhall pajs as pertaining to a Houſe it it has been occupied Le. 34. pl. 
with it l the Space of * 10 or 12 Zears, tor by that Time it has gain'd 42 Higham 
the Name of Paicel, or Belonging, and ſhall paſs wich che Hauſe by Here wood 


* 
2 


that Name in a J#+// or Leaſe &. Per Anderſou Ch. J. Cro E. 16. pl. 88 
J. Paſch. 25-Eliz. in Caſe oi Higham v. Baker. the Will 


ing, viz, 

ein duet wy Houſe with all the Appurtenanees be ſold by my Executor. It was reſolved by Wrar, 
(Cen h, and Gawiy, that by a Sale by the Execurors the Lands do paſs ; for by Wray theſe Words 
- (with all.che Appurcenances) are emphatical Words to intorce the Devils, and, that does extend to all 
the Lands, eſpecially it being found that the Teftator gave the Scrivener his Iuſtructions accord. 


w#) - «fue 3; 4 - 
. 2 Manor. 
ED r. 
Ro 17% 
- 


ingly. 
gy In 2 Tears Land may in Reputation be appurtenant to a Houſe, if by Uſage thereof with the Houſe 
the Profits thereof are ſpent in Haſpitality; and a ſmall Time will ſuffice if there. are 5 1 , Lig which 
nforce the Reputation; Per Lea Ch, I and not denied; and this notwithſtanding 6 Rep. 64. was cite 
that 5 or 6 Years are not ſuficient. But the Court inclined that no certain Time can be nes ; for the 
-* Circumſtances make the vulgar Reputation of Appurtenancy. Bur Lea Ch. J. held that if one be ſeifi-4 
bol a Houſe to which Lands are appurtenant, and the Houſe and Lands are \&vered by Alienation, this 
:  Appurtenancy which was gain. d b Uſe is loft by Severance. Palm. 376. Trin 21 Jac. B. R. in Caſe of 
_ + Loftes v. Barker. — 2 Roll Rep. 347. S. C. & S, P. by Ley Ch. J. 
Mee . . ! 83 SET; 7 ; | 
43: In Ejectment a Deviſe was of a Houſe with the Appurtenances ; the 
yiſce claimed Land in the Field, Popham doubted whether it ſhould 
paſs, bur Fenner held that ir might well paſs, and that upon a De- 
+ Murrer in 28 Eliz. it was held avgerdingly; But afterwards the De- 8 
© tendant to make it clear that the Land did not paſs, ſhewed that the . 
Houſe was Copyhold and the Land Freehold ; whereupon the whole Court 


-..conceived that it could not be ſaid Appurtenant, tho' it had been en- 


Joy'd With it; and the Plaintiff had been nonſuited. Cro. E. 104. pl. 
24. Mich. 41 & 42 Eliz. Vate v. Clincard. 5 vey? 
44. Tithes cannot be appendant to a Manor. Arg. Sty. 279. cites 42 Cro E 233. 


( Eliz. Sherwood v. Winton. pl. 7. Sher- 
3 | word- vi 


*Winchcomb, Hill. 35 Eliz. B. R. held per tot. Cur. that one cannot preſcribe for Tithes as Farce U 
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( Ththes carmot be avpurtenant to, but are Parcel of, the Re#ory. Arg. and tems to be admitted. Mo. 


— 


425; pl. 362. Hill. 28 Eliz. B. R. in Carew Caſe. By Man wood Ch. B. Tyrhes are Parcel of the 


Rectory. Le. 282. pl. 380. 8. C See Grants (A. 3, 2) pl. 10. Bone v. the Biſhop of Norwich. 
A Way may. 45. A Way cannot be appendant or appurtenant to a Houſe ; for t is 
lenongh-an Eaſement only and not an Intereſt. Nele. 159. Trin. 7 Jac. B. R. 


. Eaſe 
es Godley: v. Frith. 
uage. 
Pl. C. 170. N Mich. 4 Mar. 1. in Caſe of Hill v. Grange. 


» Roll Rep. 36. In Strictneſs of Law Land cannot be ſaid to be appurtenant 70 


347 Lofts Houſe or Land, but in vulgar Reputation ic may be ſaid Belonging, and 


8 E 1 in ſuch Caſe, in Caſe of Grant the Land will not paſs as appercaining to 


Haughton Land; per Ley Che J. and cites 4'Rep. Terringham's Caſe. But in 
. held that Caſe ot a Will (it ſeeins) it may. Godb. 353. pl. 447. Trio. 21 Jac. 


ands will icht 
"aſd Wy"the K night's Caſe. | 


Name of the Houſe, if they have been uſually enjoy d and occupied with a Hon'e, fo that they have 
thereby gain'd the Reputation of being appurtenant, [Bur it ſeems that this is meant of a Deviſc in lu 
manner, according to the principal Caſe.) 3 

Land cannot be appertaining to a Houſe. Pl. C. 85. b. in Caſe of Straurge v. Croker, and 168. in 
Cafe of Hill v. Grange, and ibid. 170. b. 2 Show. 438. pl. 402 S. P. Arg. and cites the Caſe of Hill 


v. Grange. Ta 
Land 8 be ſaid to be appertaining to an Houſe as well in the King's Caſe as in the Caſe of a com- 


mon Perſon, when they have been let and Ned together by a convenient Time. Cro. C. 168. pl. 15, 
Mich. 5. Car. B. R. in Cafe of Jennings v. ; | | 


But per 47. A. had an Houſe and Kiln to dry Oats bnilt upon ſeveral Parts of a 
Windham Cloſe, and alſo 2 Mills to make Oat-meal, adjoining to the ſaid Cloſe, 
L if allthe yhich were uſed with the Honſe for ſeveral Nears, but were lately divided, 


— then he ſold the Houſe with the Appurtenances and Part of the Cloſe to one, 
and that the and fold the Mills with the Appurtenances to another; and adjudged thar 


Kiln <vas ne the Kiln did not paſs; for by the Grant of the Houſe with the Appur- 
ceſſary for the tenances, nothing paſs'd but what properly belonged to the Houle, as 


4 bs by Cum terris pertinentibus it might. Lev. 131. Paſch. 16 Car. 2. B. R. 


owt which Archer v. Bennet. | 
they (the 

Mills] were not uſefil, the Kiln had paſſed as part of the Mills tho“ not as Appurtenances: As by Grant 
of a Meſſuage the Conduits and Water-pipes paſs as Parcel tho* they are remote, to which no Ayſwer 
was given, Lev. 131. in Caſe of Archer v. Bennet. ——— Sid. 211. pl. 9. S. C. adjudged that the Kiln 
did not paſs ; for if it ſhould paſs, ir would paſs by the Grant of the Mill with the Appurtenances, and 
ir does not appear that it is appurtenant to the Mill, but e contra, for it might be a Lime Kiln which 
hasno Relation to the Mill, — if it had been found to be a Malt Kiln, then it ſeemed to ſome of the 
Ie that it would paſs ; becauſe a Malt Kiln may be appurtenant to the Mill for preparing Malt for 
t 


- 


